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INTRODUCTION. 


The  previous  editions  of  this  book  were  introduced  by 
a  kind  of  i^logy  for  its  existence.  To  repeat  this  now 
would,  in  the  face  of  a  demand  for  a  third  edition  within 
little  more  than  five  years  of  the  first  publication,  be  an 
ill  compliment  to  the  discernment  of  the  profession.  The 
best  reward  of  difficult  work  is  the  approval  of  competent 
persons.  Those  who  have  been  fortunate  enough  to  meet 
with  such  aj^oval  may  show  their  gratitude  in  better 
ways  than  by  affecting  to  think  that  their  work  was  wholly 
unworthy  of  the  favour  bestowed  on  it.  One  way,  and 
perhaps  the  best,  is  to  use  diligently  whatever  opportu- 
nities present  themselves  of  making  not  only  the  correc- 
tions and  additions  which  become  necessary  from  time 
to  time,  but  substantial  improvements.  This  I  have  en- 
deavomred  to  do  in  the  present  edition,  acting,  so  far  aa 
I  could  attain  to  putting  it  in  practice,  on  the  principle 
that  an  author  should  be  his  own  severest  critic.  Most 
of  the  topics  of  general  importance  discussed  in  the  book 
have  been  reconsidered  with  regard  not  only  to  the  bear- 
ing of  the  latest  authorities  on  them,  but  to  the  fitting 
treatment  and  disposition  ot  them  on  principle.  The 
results  of  this  review  have  been  various  in  different  parts 
of  the  work.     Sometimes  considerable  passages  have  been 
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VI  INTRODUCTION. 

re- written  and  re-arranged.  Sometimes  a  slight  addition 
has  been  made  to  bring  out  more  clearly  the  connexion 
of  kindred  subjects.  Here  and  there  the  alteration  or 
explanation  is  such  as  only  a  critical  reader  might  notice. 

It  may  be  convenient  to  mention  briefly  the  principal 
changes  that  will  be  found.  The  first  chapter,  which  deals 
with  the  fundamental  definitions,  and  the  first  conditions 
of  the  formation  of  a  contract,  has  been  almost  entirely 
re-written,  partly  because  some  of  the  questions  there 
discussed  have  been  put  on  a  new  footing  by  recent 
decisions,  partly  because  the  treatment  of  first  principles 
appeared  on  revision  to  be  in  sundry  respects  inadequate. 
Contracts  by  advertisement  are  treated  of  in  this  chapter 
instead  of  under  the  head  of  "Persons  affected  by  Con- 
tract." Their  place  in  the  two  former  editions  was  the 
result  of  overmuch  deference  to  a  passing  opinion  of 
Savigny's,  which  must  be  allowed  to  have  been  hardly 
worthy  of  his  usual  judgment  and  insight.  It  now 
seems  to  me  free  from  doubt  that,  whether  we  look  to 
the  reason  of  the  thing  or  to  English  authorities  and 
English  habits  of  thought,  the  question  is  not  whether 
there  can  be  an  obligation  to  an  unascertained  person, 
but  what  amounts  to  the  proposal  of  a  contract,  and 
how  and  by  whom  proposals  of  a  paiticular  kind  can  be 
accepted. 

A  discussion  of  parties  to  contracts  made  by  agents 
which  was  formerly  brought  in  by  way  of  appendix,  failing 
to  find  an  appropriate  place  in  the  text,  is  now  embodied 
in  the  second  chapter.  Here  I  have  adopted  Savigny's 
view  of  agency  as  an  extension  of  the  natural  man's 
capacity  by  an  institution  of  positive  law.  Theoretical 
objections  may  certainly  be  found  to  this  view,  but  I 
believe  that  there  are  at  least  as  grave  ones  to  any  other. 
In  order  to  complete  the  unity  of  the  chapter  on  Capacity 
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of  Parties,  I  have  ventured  to  regard  the  fc«Tnation  of 
corporations  as  a  further  extension  of  ordinary  personal 
capacity,  having  similar  objects,  and  being  to  some  extent 
of  a  like  nature. 

Material  alterations  have  been  made  in  the  chapter  on 
Misrepresentation  and  Fraud.  These  are  due  chiefly  to  a 
considered  judgment  delivered  last  year  by  Mr.  Justice 
Stephen,  which  led  me  to  re-examine  the  whole  of  the 
general  doctrine  on  that  subject.  The  conclusions  thus 
arrived  at  are  folly  stated  in  their  place.  They  involve 
the  position  that  a  supposed  head  of  equitable  jurisdiction 
more  than  once  treated  by  equity  judges  as  real  and  im- 
portant is  in  truth  chimerical ;  a  position  which,  without 
the  support  of  Mr.  Justice  Stephen's  authority,  I  could 
scarcely  have  made  bold  to  defend,  but  which  I  think  has 
been  shown  to  be  at  least  fairly  tenable. 

The  text  of  the  citations  from  Bracton  (some  of  which 
I  formerly  noted,  after  Guterbock,  as  corrupt  in  the  printed 
book  but  easily  restored)  has  now  been  corrected  by  colla- 
tion of  some  of  the  best  MSS.  The  MS.  readings  are  in 
every  case  given  from  personal  inspection.  It  seems  needfol 
to  mention  this,  inasmuch  as  the  corrections  will  be  sought 
in  vain  in  the  reprint  of  Bracton  edited  by  Sir  Travers 
Twiss  of  which  three  volumes  have  appeared  in  the  Rolls 
series  of  "  Chronicles  and  Memorials."^  That  edition  pro- 
fesses to  be  foimded  on  a  collation  of  MSS.  in  which,  as  I 
know  by  the  witness  of  my  own  eyes,  these  veiy  correc- 
tions, or  rather  true  original  readings,  plainly  appear.  As 
a  rule,  however,  the  corrupt  text  of  the  old  printed  edition 
has  been  reprinted  and  translated  without  remark,  even  in 
those  places  where  Guterbock  long  ago  saw  the  corruption, 
and  indicated  by  conjecture  the  true  readings  which  are  in 
fact  amply  supported  by  MS.  authority.  This  is  not  the 
place    to  enter  farther  upon  the  merits  of  Sir  Travers 
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Twiss's  dealing  with  the  text,  or  the  extraordinaiy  mis- 
apprehensions of  obvious  quotations^  familiar  mediaeval 
idioms,  and  even  common  Latin  grammar,  which  occur  in 
his  English  translation.  But  I  feel  that  I  can  do  no  less, 
as  a  lawyer,  a  scholar,  and  an  Englishman,  than  express 
the  earnest  hope  that  such  work  may  not  be  taken  by  any 
competent  person  in  or  out  of  these  kingdoms  for  a  fair 
specimen  of  English  learning  or  scholarship.  I  may  add 
that  everything  I  have  seen  of  the  MSS.  of  Bracton  tends 
to  produce  a  strong  suspicion  that  the  most  and  worst  of 
the  £siults  in  the  existing  printed  text  are  simply  and 
solely  due  to  the  printers  of  Tottell's  edition  of  1569.  It 
is  just  possible  that,  not  knovring  one  MS.  from  another, 
they  chose  a  very  late  and  inferior  MS.  to  print  from,  and 
followed  it  with  tolerable  faithfulness.  But  if  so,  it  was  a 
worse  one  than  any  that  I  have  yet  seen  or  heard  a  credible 
report  of. 

The  Appendices  which  were  scattered  through  the  book 
in  the  two  first  editions  are  now,  together  with  a  certain 
amount  of  other  matter  formerly  inserted  in  the  text, 
collected  in  a  series  of  notes  at  the  end.  It  is  hoped  that 
this  will  be  a  help  to  continuous  reading  without  sensibly 
diminishing  the  convenience  of  reference. 

An  American  reprint  of  the  second  edition,  ably  an- 
notated by  Mr.  Gustavus  H.  Wald,  has  lately  appeared 
(Cincinnati,  1881).  Mr.  Wald's  own  remarks,  of  which  he 
is  almost  too  sparing,  are  often  suggestive,  and  the  authori- 
ties collected  in  his  notes  have  furnished  me  with  some 
additional  references  to  recent  American  jurisprudence.  I 
must  repeat  however  the  warning  given  in  the  preface  to 
the  first  edition,  that  I  have  not  attempted  any  consider- 
able collection  of  American  authorities.  Even  Irish  cases 
are  cited  only  exceptionally:  and  I  have  endeavoured  rather 
to  keep  down  than  to  swell  the  table  of  cases  by  striking 
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oat  superseded  authorities  os  a  partial  set-off  to  the  new 
ones  which  it  was  needful  to  quote. 

I  r^ret  that  I  have  myself  been  able  to  add  very  little 
to  the  facts  and  conjectures  touching  the  mediseval  history 
of  English  law  which  were  given  in  the  first  and  second 
editions.  Anything  like  thorough  research  in  this  depart- 
ment is  at  present  almost  physically  impossible.  The 
Year  Books  (excepting  the  earlier  ones  first  published  of 
late  years  in  the  Record  OflSce  Series)  are  badly  printed  in 
a  type  and  fashion  which  even  if  well  printed  would  be 
troublesome  to  read  at  all,  and  could  in  no  case  be  read 
quickly.  They  are  imperfectly  indexed,  and  the  marginal 
cross  references  in  the  printed  Year  Books  themselves,  as 
well  as  the  references  to  them  in  the  old  reports  and 
abridgments,  are  constantly  wrong.  There  are  no  adequate 
means  of  finding  or  following  up  the  treatment  of  any 
particular  topic,  and  to  read  straight  through  the  Year 
Books  in  their  present  condition  is  a  task  that  no  man 
living  gan  be  expected  to  undertake 

A  good  reprint  would  probably  throw  much  light  on 
historical  points  that  still  remain  obscm-e;  for  example, 
the  state  of  the  law  merchant  in  the  middle  ages,  of  which 
we  know  almost  nothing.  It  is  possible  that  on  this  par- 
ticular subject  municipal  and  commercial  archives  might 
be  more  fruitful  than  the  Year  Books;  but  it  would  be 
worth  while  in  any  case  to  know  how  much  or  little  the 
Year  Books  have  to  tell  us.  Such  a  work,  however,  is 
beyond  private  means.  It  seems  eminently  fit  to  be 
taken  up  by  the  Inns  of  Court :  and  I  cannot  help  think- 
ing that  the  energy  and  the  wealth  of  those  ancient  and 
honourable  societies  would  be  at  least  as  well  employed  in 
restoring  the  monuments  of  our  own  legal  history  as  in 
artificially  fostering  by  prizes  and  scholarships  the  study 
of  ancient  Roman  jurisprudence   and   of  those   modem 
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aDalytical  speculations  for  which  the  name  of  Jurispru- 
dence is  eminently  if  not  exclusively  reserved  in  present 
English  usage  by  a  perverse  narrowing  introduced  within 
the  last  generation.  I  would  not  for  a  moment  seem  to 
undervalue  the  scientific  study  of  law  from  either  the 
analytical  or  the  comparative  point  of  view.  But  the 
almost  total  neglect  of  the  history  of  our  own  system 
which  is  still  the  rule  both  at  the  Inns  of  Court  and  in  the 
Universities  deprives  our  work  in  both  kinds  of  no  small 
part  of  its  interest,  and  prevents  it  from  approaching 
completeness  in  either.  The  scientific  aims  of  modern 
legal  education  are  matter  of  aggravation,  not  of  excuse,  for 
this  neglect.  At  present  it  is  a  fact  that  candidates  for 
legal  honours  who  can  discourse  fluently  about  Sanctioning 
Rights  and  reproduce  more  or  less  correctly  the  generalities 
of  such  a  subject  as  International  Law  will  write  the  most 
extravagant  nonsense  in  answer  to  simple  historical  ques- 
tions on  the  constitution,  jurisdiction  and  procedure  of 
English  Courts.  It  is  true  that  there  is  not  in  existence  a 
satisfactory  or  even  fairly  sufficient  history  of  English  law. 
But  something  might  be  done  to  create  an  effective 
demand  for  such  a  work,  and  much  to  increase  the  acces- 
sible materials  for  it. 

Since  the  second  edition  of  the  present  work  was  pub- 
lished there  have  been  some  important  additions  to  the 
literature  of  the  subject.  Mr.  Leake  has  recast  and 
enlarged  his  excellent  book  in  the  form  of  a  digest 
("  Elementary  Digest  of  the  Law  of  Contracts,"  London, 
1878).  Its  value  as  a  comprehensive  book  of  reference  is 
doubtless  much  increased  ;  but  one  cannot  help  fearing 
that  the  gain  to  practitioners  is  a  loss  to  students.  In  its 
original  form  it  was  a  work  which  they  might  with  profit 
not  only  consult  but  read  through.  A  student  could  now 
hardly  be  recommended  to  attack  the  thirteen  hundred 
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pages  of  the  "Elementary  Digest,"  except  under  verj' 
careful  guidance  and  selection. 

In  1879  Sir  W.  R  Anson  brought  out  his  "  Principles 
of  the  English  Law  of  Contract"  (Clarendon  Press),  of 
which  it  is  hardly  too  much  to  say  that  it  is  not  only  the 
best  elementary  book  on  its  own  subject,  but  the  best 
elementary  book  yet  in  existence  on  any  topic  of  English 
law.  Several  valuable  criticisms  and  suggestions  which 
I  have  derived  from  it  are  mentioned  in  their  proper 
places. 

Lastly  there  has  come  to  my  hands,  unfortunately  too 
late  to  be  thoroughly  profited  by,  Mr.  O.  W.  Holmes, 
junr.'s,  most  acute  and  ingenious  volume  of  lectures  on  the 
Common  Law  (Boston,  1881).  My  own  chapters  on  Form 
of  Contract  and  Consideration  were  already  revised  and  in 
type  when  I  read  Mr.  Holmes's  on  the  history  and  elements 
of  contract.  Being  unable,  therefore,  to  take  account  of 
his  results  Otherwise  than  by  a  few  notes  added  as  an 
afterthought,  I  will  say  a  word  of  them  here.  The  leading 
idea  of  Mr.  Holmes's  work  is  that  our  procedure,  and  our 
legal  theory  so  far  as  thereon  founded  or  therein  involved, 
are  of  native  Germanic  origin,  and  the  resemblances  to 
Roman  law,  save  so  far  as  they  consist  of  features  common 
to  all  archaic  law,  may  be  regarded  as  superficial.  This 
view  is  characteristic  of  what  may  by  this  time  be  called 
the  American  school  of  historical  criticism :  and,  though 
liable  to  exaggeration  in  details,  I  believe  it  to  be  in  the 
.  main  a  sound  one.  The  action  of  debt,  then,  as  Mr. 
Holmes  expounds  it,  was  the  direct  descendant  of  the  old 
Teutonic  procedure.  In  order  to  maintain  his  action 
against  a  defendant  who  denied  that  he  owed  anything, 
the  plaintiff  had  to  produce  either  the  defendant's  writing 
or  witnesses.  In  the  Anglo-Norman  period  the  duel  was 
theoretically  another  alternative,  but  in  actions  of  debt  it 
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was  80  little  used  at  any  time  that  it  may  practically  be 
neglected.  From  this  authentic  writing  is  descended  the 
deed  of  modem  times  with  its  formal  character :  but  the 
formality,  and  the  virtue  supposed  to  be  consequent  on  the 
formality,  are  of  later  addition.  Sealing  was  not  thought 
indispensable,  for  common  persons  not  even  proper,  until 
long  after  the  Conquest.  It  was  longer  still,  as  I  have 
myself  pointed  out,  before  delivery  was  recognized  as 
a  necessary  element  in  making  a  deed.  Originally  the 
writing  was  not  a  formal  as  opposed  to  an  informal  act, 
but  simply  a  particular  mode  of  legal  proof.  All  this,  as 
set  forth  by  Mr.  Holmes  and  supported  by  recorded  facts, 
appears  probable  enough.  None  the  less  it  remains  a  fact 
that  in  the  first  half  of  the  thirteenth  century,  the  time 
from  which  the  regular  development  of  our  jurisprudence 
and  procedure  may  be  dated,  the  notion  of  the  inherent 
solemnity  and  efficacy  of  a  deed  was  becoming,  if  it  was 
not  already,  deeply  rooted  in  the  English  legal  mind  (a). 
It  may  be  that  the  generic  distinction  of  deeds  from  other 
transactions,  instead  of  only  answering  to  the  distinction 
of  the  civil  law  between  formal  and  informal  contracts,  was 
actually  suggested  by  it.  In  that  case  the  Romanizing 
pedantry  then  prevalent,  as  we  see  in  Glanvill  and  more 
strongly  in  Bracton,  in  whatever  regular  study  of  law 
there  was,  has  had  deeper  and,  it  must  be  said,  more  mis- 
chievous results  on  the  English  system  than  we  had 
hitherto  suspected. 

(a)  Ab  early  as  Glanvill  we  find  primo  casu  ubi  sigillum  suum  esse 

that  a  party's    seal    is    conclusive  publioe  recognoverit  in  Curia,  car- 

against  him.     "  Si  debitor  cartam  tarn  illam  praedse  tenetur  warran- 

suam  non   advocet,  duobus  modis  tizare,  et  conventionem  in  ipsa  carta 

eidem    contraire    vel    contradicere  expressam,   sicut  in  ea  oontinetur, 

potest ;    scilicet  ipsum  sigiUum  in  omnino  servare  sine  contradictione, 

curia  recognoscendo  suum  esse,  sed  et  suae  malae  custodiae  imputet  si 

tamen  vel  per  se  vel  per  suum  assen-  damnum  incurrat  per  sigillum  suum 

sum  sive    antecessoris    sui  cartam  male    custoditum.'' — L.   10,  c  12. 

esse  confectam  negando,  vel  omnino  Cp.  p.  151,  below, 
et  sigiUum  et  cartam  negando.     In 
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Fiom  the  other  mode  c^  uproot,  the  proof  by  witnesKs, 
Mr.  Hohnes  deduces  a  new  hypothesis  of  the  origin  of 
Consideration.  These  witnesses,  the  aecta  or  "good  salt" 
of  the  An^o-Nonnan  and  Angevin  period,  were  not  wit- 
nesses in  our  sense,  their  testimony  not  bdng  disctnsive  or 
disputable  They  sw(h«  in  a  set  fonn,  and  in  case  of  con- 
flict nmnbeis  prevailed.  Mr.  Holmes  traces  their  ancestry 
to  the  "transaction  witnesses"  who  before  the  Conquest 
bcve  pre-appointed  testimony  to  transfers  of  property.  In 
any  case,  it  should  seem,  the  seda  could  swear  (mly  to  that 
which  was,  or  might  have  been,  within  their  own  sight  and 
hearing,  which  in  an  action  of  debt  would  be  the  actual 
delivery  of  property  or  m<Hiey.  Thus  whenever  a  debt  was 
not  proved  by  writing,  the  bud  to  which  the  witnesses 
swore  must  have  imported  what  we  now  call  a  considera- 
tion, and  what  the  Year  Books  call  quid  pro  quo.  The 
formal  character  of  the  witness-oath  gradually  disappeared ; 
the  nature  of  the  fact  sworn  to  remained  as  a  substantial 
requisite  for  the  validity  of  a  "simple  contract"  Mr. 
Holmes  thinks  a  confused  Apprehension  ci  the  Boman 
doctrine  of  real  contracts — and  still  more,  I  would  suggest, 
the  so-caUed  innominate  contracts  do  ut  des,  &c. — ^had 
something  to  do  with  this  result  (a).  "  The  author  of  Fleta, 
a  writer  by  no  means  always  intelligent  in  following  and 
adopting  his  predecessors'  use  of  the  Roman  law,  says  that 
to  raise  a  debt  there  must  be  not  only  a  certain  thing  pro- 
mised, but  a  certain  thing  promised  in  return  "  (IL  a  60, 
§  25).  My  own  reading  of  the  passage  referred  to 
(which  I  suspect  to  be  not  free  from  corruption)  is  not 
that  there  must  be  a  certain  repromissio  to  make  the 
promissio  valid,  but  that  the  repromissio,  if  such  there  is, 

(a)  If  by  »  Terb«l  oonfaiioii  in  iking  (It.  com,  Fr.  ckote),  the  prooeM 

itMlf  quite  poflnfale  the  eaium  of  the  might  be  to  lome  extent  helped  on 

Bomftn  iMwjen  came  to  be  taken  th^vby. 
in  the  oommon  medi«Tal  tense  of 
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will,  in  like  manner  as  the  prorniasio,  be  valid  only  if 
certain.  Anyhow  it  seems  to  me,  as  to  Mr.  Holmes,  that 
not  much  can  be  built  on  this  kind  of  statement  of  English 
usage  forced  into  some  apparent  accordance  with  half- 
understood  Roman  theory.  And,  as  far  as  our  present 
knowledge  goes,  even  as  supplemented  by  Mr.  Holmes's 
research,  there  is  still  a  blank  for  nearly  two  centuries, 
though  the  growth  of  the  action  of  assumpsit  (of  which  a 
word  presently)  may  be  steadily  traced  from  the  Book  of 
Assizes  downwards.  In  the  fifteenth  century  we  find  a 
rudimentary  doctrine  of  Consideration  under  the  name  of 
quid  pro  quo :  and  it  may  be  remarked  in  support  of  Mr. 
Holmes's  view  that  this  term  seems  to  be  of  home  growth, 
and  certainly  is  not  borrowed  from  the  Civilians  (a).  Also 
we  find  it  seemingly  employed  in  at  least  one  case  of  disputed 
jurisdiction  with  an  anti-civilian  or  at  any  rate  anti-clerical 
import,  as  raising  a  distinctly  secular  cause  of  action  (6). 
On  the  whole  Mr.  Holmes's  argument  (which  I  have  here 
exhibited  but  imperfectly)  seems,  though  it  does  not 
amount  to  proof,  to  throw  great  doubt  on  the  opinion 
that  the  doctrine  of  Consideration  was  the  result  of  a 
transformation  of  Roman  ideas  in  the  Court  of  Chancery. 
At  the  same  time  it  seems  to  me  quite  possible  that 
the  civilians  and  ecclesiastical  chancellors  may  have 
been  independently  working  out  something  derived  from 
the  Roman  learning  of  obligations  which  finally  converged 
with  the  common  law  theory  of  quid  pro  quo  to  form 
our  modern  rules. 

With  regard  to  the  action  of  assumpsit  Mr.  Holmes 
brings  out  a  point  which  has  been  too  much  overlooked, 
that  the  substantially  contractual  nature  of  the  action  was 
not  recognized  till  long  after  it  waa  in  common  use  for  the 

(a)  Du  Cange  knows  it  only  m      rent,  standing  for  "  ^tiiW  pro  71W*  ; 
an  English  tenn  of  art.   The  French       see  Lrttre,  t.v. 
quipi'oqiio  is  of  course  quite  diffe-  (6)  17  Ed.  4,  4,  pL  4. 
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enforcement  of  promises.  He  shows  that  for  some  time, 
owing  to  this  distinction,  considerations  which  were 
thought  insufficient  to  support  an  action  of  debt  were  held 
sufficient  in  assumpsit  to  induce  the  undertaking  on  which 
the  defendant's  duty  was  grounded  ;  a  duty,  not  strictly  to 
perform  his  promise,  but  not  to  do  wrong  by  malfeasance 
in  performing  it,  or  (by  an  extension  introduced  in  the 
course  of  the  fifteenth  century)  even  by  mere  non-feasance. 
In  one  detail  I  conceive  that  Mr.  Holmes  over-refines,  I 
mean  as  to  the  continuing  distinction  in  modem  times 
between  the  two  forms  of  actioiL  He  says  of  debt  that  it 
"  did  not  remain,  as  formerly,  the  remedy  for  all  binding 
contracts  to  pay  money,  but,  so  far  as  parol  contracts  were 
concerned,  could  only  be  u.sed  where  the  consideration  was 
a  benefit  actually  received  by  the  promisor."  The  only 
distinction  recognized  by  modem  authorities  is  that  the 
action  of  debt  lies  for  liquidated  claims  exclusively,  for  "  a 
sum  of  money  due  by  certain  and  express  agreement,"  as 
Blackstone  states  it  The  requirement  of  express  agree- 
ment may  be,  and  probably  is,  a  modem  addition.  But 
the  requirement  of  the  claim  being  liquidated  existed,  it 
appears  to  me,  simply  as  part  of  the  original  constitution 
of  the  action.  The  conception  of  an  action  ex  contractu 
for  an  unliquidated  sum  is  too  refined  for  archaic  legal 
thought,  and  the  thing,  so  far  as  I  know,  is  wholly  unpro- 
vided for  in  archaic  procedure  (a).  It  involves  the  inter- 
vention between  the  parties  of  somebody  with  power  to  say 
what  is  reasonable,  to  fix  the  fair  price  or  the  fiur  measure 
of  damages.  This  power  is  given  in  our  modem  system  to 
the  jury ;  and  the  function  of  the  jury  in  this  and  other 
still  more  delicate  judgments  of  an  analogous  kind  is  ex- 


(a)  A  good  bifltcnical  example  is      as  compared  with  the  condicHo  rfrtt\ 
the    ma€h    later    development    in      of  which  Prof.  Bryce  reminds  me. 
Roman  law  of  the  e^ndietio  ineerii 
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celiently  analysed  by  Mr.  Holmes  himself  in  another  part 
of  his  work.  No  one  who  has  read  his  analysis  will  fail  to 
see  that  this  balancing  of  claims  and  duties  by  reference  to 
an  external  standard  of  conduct  and  expectation  is  some- 
thing quite  beyond  archaic  methods.  Even  in  cases  of 
pure  wrong-doing  the  common  plan  of  archaic  laws  is  to 
have  a  fixed  invariable  penalty.  The  archaic  law  of  torts, 
one  may  almost  say,  consists  of  an  enumeration  of  specific 
injuries  and  the  fines  proper  to  each.  It  seems  a  needless 
anachronism,  therefore,  to  bring  the  much  later  doctrine  of 
consideration  into  connexion  with  the  surviving  character 
of  the  old  action  of  debt. 

The  eflfect  of  Mr.  Holmes's  investigation  as  a  whole  is  to 
shake  one's  belief  in  the  distinction  between  formal  and 
informal  contracts  as  a  material  point  of  archaic  or  semi- 
archaic  law.  The  formality  of  ancient  legal  institutions  is 
undoubted,  and  every  new  piece  of  evidence,  whether 
relating  to  civilized  or  imcivilized  peoples,  appears  to  con- 
firm it  as  their  universal  character.  But  the  formalities 
are  as  a  rule  attached  to  judicial  procedure,  or  to  acts  done 
on  public  occasions  or  in  the  presence  of  appointed  per- 
sons, not  to  what  we  now  call  acts  vn  pais.  Instead  of 
saying  as  I  have  done  in  the  text  (p.  156)  that  "in  the 
ancient  view  no  contract  is  good  unless  it  falls  within  some 
exceptionally  favoured  class,"  it  might  be  more  correct  to 
say  that  in  the  ancient  view  no  contract,  or  other  act  in 
the  law  whatsoever,  is  good  unless,  in  addition  to  satisfying 
whatever  formal  conditions  may  be  necessary  to  constitute 
the  act  itself,  it  can  be  strictly  proved  in  one  or  other  of 
certain  specified  and  minutely  regulated  ways.  The 
evidence  of  this,  however,  must  be  sought  for  the  present 
in  Teutonic  sources  exclusively,  or  nearly  so.  Only  the 
faintest  traces  of  such  a  state  of  things  remain  in  the 
Roman  system  as  it  has  come  down  to  us.      We  may 
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surmise  that  the  five  Roman  citizens  and  the  libripena 
required  to  be  present  at  a  mancipation  answer  to  some 
extent  to  the  old  English  /  transaction  witnesses."  We 
may  guess  that  the  Stipulation  in  its  eariiest  form  was  a 
solemnity  involving  in  like  manner  the  presence  of  ap- 
pointed witnesses  (a).  And  it  hardly  needs  to  be  stated 
that  the  manifest  purpose  of  the  old  litterarum  obligatio 
was  to  create  an  authentic  proof,  if  indeed  it  were  not  in  its 
origin  a  mode  of  proof  and  nothing  else.  But  the  historical 
development  of  the  informal  contracts  is  entirely  unknown 
to  us:  and  we  can  only  suppose  on  grounds  of  general 
probability  that  prehistoric  Roman  law  must  have  gone 
through  some  phase  of  this  kind. 

Mr.  Holmes's  lectiire  on  void  and  voidable  contracts 
contains  much  that  is  strikingly  and  freshly  put.  He  says 
that  mistake,  misrepresentation,  and  fraud,  are  not  in 
themselves  the  grounds  of  an  agreement  being  void,  but 
are  "  merely  dramatic  circumstances  " ;  "  there  is  no  new 
principle  which  comes  in  to  set  aside  an  otherwise  perfect 
obligation,  but  .  .  .  there  is  wanting  one  or  more  of 
the  first  elements "  required  to  make  a  valid  contract. 
"  Either  there  is  no  second  party "  (error  in  persona), 
"  or  the  two  parties  say  different  things "  (this  includes 
in  Mr.  Holmes's  view  the  rare  but  possible  and  known 
case  of  the  parties  using  the  proper  names  of  two 
different  things    that  happen  to   be  equivocal,  as   two 


(a)  If  the  derivatien  of  the  Sti*  belief  in  an  absolute  efficacy  of  the 

ptdation  from  the  Nexnm  could  be  duly  spoken  words  probably  had  a 

accepted  this  would  be  a  certainty.  material  part :  cp.  note  a,  p.  4  below. 

But  I  do  not  think  it  can.     Recent  See  also  Iberin^,  Geist  des  r&mi- 

German  writers,  notably  Dr.  Wil-  achen  Rechts,  toL  1.  p.  263,  vol.  2. 

helm    Girtumer    (Die    Stipulation  p.  584,  and  Kuntze,  Excurse  Ubcr 

und    ibr   VerhaltniM   zum   Wesen  romisches  Recht,  p.  470.    There  are 

der  YertragBobligatioD,  insbesondere  shades  of  difference  in  the  explana- 

zum  Creditum.     Kiel,  1859),  trace  tiona  favoured  by  the  authors  now 

the  form  Spondett  spondeo  to  a  reli-  cited,  but  they  agree  in  treating 

gious  &nd  ritual  origin,  in  which  Savigny's  theory  as  untenable. 
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ships  bearing  the  same  name),  "  or  essential  terms 
seemingly  consistent  are  really  inconsistent  as  used." 
In  substance  Mr.  Holmes  has  enunciated  in  a  more 
thoroughgoing  and  concise  form  the  same  principles 
by  means  of  which,  having  been  guided  to  them  in 
Roman  law  by  Savigny,  I  have  endeavoured  in  this 
book  to  introduce  some  rational  order  into  the  treat- 
ment of  the  corresponding  English  doctrines.  Only  I  am 
not  aware  that  fraud  and  misrepresentation,  which  are 
put  by  Mr.  Holmes  on  the  same  line  with  mistake,  have 
ever  been  treated  by  competent  English  authorities  as  of 
themselves  making  a  contract  void  as  distinguished  from 
voidable.  In  the  one  case  there  is  no  consent,  or  nothing 
to  which  the  consent  given  can  apply.  In  the  others  an 
actual  consent  is  cut  short  of  its  full  effect  by  a  wrong  or 
failure  of  duty  on  the  other  side.  The  distinction  goes 
pretty  deep,  and  is  a  material  one  in  practice.  Nor  can  I 
agree  to  Mr.  Holmes's  assimilation  of  fraudulent  and  non- 
fraudulent  untruth.  Of  fraud  he  says,  "It  is  no  doubt 
only  by  reason  of  a  condition  construed  into  the  contract 
that  fraud  is  a  ground  of  rescission.  Parties  could  agree, 
if  they  chose,  that  a  contract  should  be  binding  without 
regard  to  truth  or  falsehood  outside  of  it  on  either  part." 
I  cannot  see  my  way  to  admitting  as  a  proposition  of  law 
that  contracting  parties  are  free  to  condone  deliberate 
fraud  beforehand.  Certainly  a  conventional  term  ne  dolus 
praestehir  would  not  have  been  good  in  Roman  law  (a). 
But  as  to  morally  innocent  misrepresentation,  I  now  am  of 
Mr.  Holmes's  mind  in  thinking  that,  apart  from  cases 
where  custom  or  judicial  law-making  has  specially  imposed 
an  absolute  duty  of  giving  true  information,  the  real  ques- 
tion on  principle  is  whether  the  party  making  the  state- 

(a)  Celsiw  quoted  and  approved      23;   PauluB,   D.   2.   14.   de  pactis, 
by  Ulpian,  D.  60. 17.  de  reg.  iuris,      27  §  3. 
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ment  has  agreed  to  take  on  himself  the  riak  of  it«  not 
being  true.  In  the  foregoing  lecture  Mr.  Holmes,  going 
farther  in  the  same  line  of  thought,  endeavours  to  reduce 
the  essence  of  contractual  promises  in  general  to  the 
taking  of  a  risk,  a  view  which  he  prefers  to  the  current 
one  that  the  essence  of  obligation  is  the  partial  subjection 
of  one  free  agent's  will  to  another's.  As  a  dialectical 
exercise  there  is  nothing  to  be  said  against  this ;  but  it  is 
something  too  remote,  as  indeed  Mr.  Holmes  half  admits, 
from  the  substance  of  men's  affairs.  A  man  who  bespeaks 
a  coat  of  his  tailor  will  scarcely  be  persuaded  that  he  is 
only  betting  with  the  tailor  that  such  a  coat  will  not  be 
made  and  delivered  to  him  within  a  certain  time.  What 
he  wants  and  means  to  have  is  the  coat,  not  an  insurance 
against  not  having  a  coat.  Nor  is  Mr.  Holmes's  ingenious 
way  of  putting  the  matter  seriously  aided  by  the  fact  that 
after  all  the  law  cannot  make  people  perform  their  con- 
tracts. In  the  last  resort,  it  is  true,  the  law  cannot  make 
them  do  that  or  anything  whatever ;  it  can  only  punish 
them  if  they  fail  or  disobey.  But  the  conduct  of  life, 
even  in  the  most  strictly  legal  point  of  view,  is  something 
else  than  a  perpetual  wager  with  the  State,  with  liberty 
and  civil  rights  for  the  stake.  The  risk  is  in  most  cases 
not  part  of  the  promise  at  all :  it  arises  from  the  liability 
imposed  on  the 'promisor  by  the  State.  But  the  promise 
is  in  itself  the  same  whether  this  liability  is  present  to 
the  party's  mind  or  not,  and  whether  it  exists  or  not. 
It  is  no  excuse  to  say,  "I  did  not  think  I  was  binding 
myself  in  law,"  if  the  external  elements  of  a  contract  are 
established.  Again,  promises  made  with  the  full  intention 
of  assuming  a  risk  in  Mr.  Holmes's  sense  are  constantly 
found  to  be  unenforceable  for  reasons  of  legislation  or 
policy  overriding  the  will  of  the  parties.  Considering, 
however,  how  great  is  the  law  student's  danger  of  becoming 
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a  slave  to  formulas,  a  disposition  to  push  analytical  curiosity 
even  to  paradox  is  a  fault  on  the  right  side,  if  it  be  a  fault, 
in  the  teacher. 

The  law  of  contract  is  in  truth  nothing  else  than  the 
endeavour  of  the  sovereign  pow^er,  a  more  or  less  imperfect 
one  by  the  nature  of  the  case,  to  establish  a  positive  sanc- 
tion for  the  expectation  of  good  faith  which  has  grown  up 
in  the  mutual  dealings  of  men  of  average  right-mindedness. 
To  regard  the  obligation  of  a  contract  as  if  the  law  deli- 
berately gave  the  promisor  the  choice  between  performing 
his  agreement  and  paying  damages  is  to  overlook  the  real 
origin  and  purpose  of  the  law.  The  most  popular  descrip- 
tion of  a  contract  that  can  be  given  is  also  the  most  exact 
one,  namely  that  it  is  a  promise  or  set  of  promises  which 
the  law  will  enforce.  The  specific  mark  of  contract  is  the 
creation  of  a  right,  not  to  a  thing,  but  to  another  man's 
conduct  in  the  future.  This  is  apt  to  be  obscured  in 
common  cases,  but  is  easily  seen  to  be  true.  Suppose 
that  A.  agrees  to  sell  to  B.  a  thing  of  which  not  he  but 
C.  is  the  true  owner.  C.  gives  the  thing  to  B.  Here, 
though  B.  has  got  the  thing  he  wanted,  and  on  better 
terms  than  he  expected,  A.  has  not  kept  his  promise  ;  and, 
if  the  other  requisites  of  a  lawful  contract  were  present  as 
between  himself  and  B.,  he  has  broken  his  contract.  The 
primary  questions,  then,  of  the  law  of  contract  are  first, 
what  is  a  promise  ?  and  next,  what  promises  are  enforce- 
able ? 

To  examine  these  questions  is  the  object  of  the  present 
book.  The  importance  and  difficulty  of  the  first  of  them 
depends  on  the  fact  that  men  can  justly  rely  on  one 
another's  intentions,  and  courts  of  justice  hold  them 
bound  to  their  fulfilment,  only  when  they  have  been 
expressed  in  a  manner  that  would  convey  to  an  indifferent 
person,  reasonable  and  reasonably  competent  in  the  matter 
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in  hand,  the  sense  in  which  the  expression  is  relied  on  by 
the  pai-ty  claiming  satisfaction.  Judges  and  juries  stand 
in  the  place  of  this  supposed  indiflferent  person,  and  have 
to  be  convinced  that  the  dealings  in  the  particular  case 
contained  or  amounted  to  the  promise  alleged  to  have 
been  made  and  relied  upon.  For  this  purpose  the  forma- 
tion of  an  agreement  has  to  be  analysed,  and  on  some 
points  doubts  have  to  be  resolved  by  a  more  or  less 
arbitrary  rule.  Our  first  chapter  is  occupied  with  the 
discussion  thus  rendered  necessary. 

The  rest  of  the  book  treats  of  the  conditions  on  which 
the  law  will  enforce  an  agreement  made  in  terms,  when 
its  existence  in  fact  is  ascertained;  conditions  which 
depend  for  the  most  part  on  rules  of  general  policy  above 
the  will  and  control  of  the  parties.  A  brief  summary  of 
the  questions  presented  under  these  heads  may  here  be 
given.  We  consider  the  capacity  of  the  parties,  as  limited 
by  status,  enlarged  by  agency,  or  artificially  created  by  the 
law  of  corporations  (Ch.  II.);  the  requirements  of  the 
law  as  to  form  in  particular  kinds  of  contracts  (Ch.  III.), 
and  consideration  (Ch.  IV.) ;  and  upon  what  persons  rights 
or  duties  may  be  conferred  by  the  agreement  (Ch.  V.). 
Passing  on  from  these  general  elements,  wc  have  to  note 
in  what  cases  the  matter  of  an  agreement,  being  unlawful 
(Ch.  VI.),  or  impossible  (Ch.  VII.),  prevents  the  law  from 
enforcing  it  Then  we  deal  with  conditions  that  so  afiect 
the  consent  or  apparent  consent  of  the  parties  as  to  deprive 
it  wholly  or  partially  of  effect.  In  the  cases  conventionally 
classed  under  the  head  of  Mistake  (Ch.  VIII.)  there  is,  not- 
withstanding first  appearances,  no  true  consent,  or  a  con- 
sent wrongly  expressed.  In  another  group  of  cases  the 
consent  of  one  party  may  be  not  binding  on  him  by  reason 
of  misrepresentation  or  fraud  (Chaps.  IX.  and  X.),  coercion, 
or  undue  influence  (Ch.  XI.).     Lastly  there  are  a  certain 
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number  of  anomalous  cases,  the  results,  and  generally  un- 
designed results,  of  peculiar  legislation  or  usages,  in  which 
an  agreement  is  not  an  enforceable  contract,  and  yet  is 
something  more  than  a  bare  promise  having  no  legal  effect 
at  all  (Ch.  XII.).  When  we  come  to  the  construction, 
performance,  and  enforcement  of  contracts  questions  of 
another  order  arise.  These  are  not  dealt  with  in  the 
present  work  except  incidentally,  or  as  they  may  occur  in 
the  debateable  ground  between  rules  of  law  and  rules  of 
construction. 

As  the  definitions  and  language  of  the  Indian  Contract 
Act  have  in  some  places  been  less  closely  followed  than  in 
the  former  editions,  it  is  perhaps  desirable  to  say  that  my 
opinion  of  its  value  as  a  study  for  English  lawyers,  and 
of  its  practical  merit  as  a  codification  of  a  large  and 
complex  branch  of  English  law,  remains  unaltered.  It 
will  now  hardly  be  thought  needful  to  justify  the  free 
use  which  has  been  made  of  illustrations  from  Roman 
law.  Some  few  additional  ones  will  be  found  in  the 
present  edition.  To  Savigny's  great  work  I  owe  far 
more  both  in  method  and  in  details  than  I  am  able 
to  express  here. 

In  addition  to  my  obligations  to  published  writings, 
which  I  have  endeavoured  to  acknowledge  in  their  proper 
places,  I  have  to  thank  Mr.  A.  Cohen,  Q.C.,  M.P.,  and 
Prof.  Bryce,M.P.,  for  the  private  communication  of  valuable 
criticisms  on  the  new  matter  now  offered  to  my  readers, 
and  improved,  as  I  trust,  by  the  timely  corrections  which 
those  criticisms  have  suggested. 


F.  P. 


5,  New  Square,  Lincolk's  Inn. 
Midsummer,  1881. 
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Ix  ADDENDA  ET  CORRIGENDA. 

hereafter.  This  measure  will  become  the  law  of  the  Con- 
federation in  September,  unless  the  right  of  appeal  to  a 
popular  vote  reserved  by  the  Federal  Constitution  is  exer- 
cised in  the  meantime.  It  is  to  take  effect  on  the  Ist  of 
January,  1883,  and  will  probably  be  the  most  complete  code 
in  existence  on  the  subjects  comprised  in  it.  An  authentic 
French  text  of  the  code  (not  a  translation,  but  a  simultaneous 
recension)  is  also  published. 


CORRIGENDA. 

P.  42,  line  1,  for  6  read  7. 

P.  45,  line  12,  for  7  read  8. 

P.  98,  note  b,  for  D.  H.  read  L.  R. 

P.  151,  note  a,  line  8  from  foot,  for  nothing  read  noting. 

Pp.  567,  note  d,  and  621,  note  a,  for  5  B.  &  C.  read  7  B.  &  C. 


Digitized  by  VjOOQ IC 


PRINCIPLES    OF    CONTRACT. 


CHAPTER  I. 

AdREEMEKT,  PROPOSAL,  AND  ACCEPTANCE. 

1.  An  agreement  is  an  act  in  the  law  whereby  two  or  Agree- 
more  persons  declare  their  consent  as  to  any  act  or  thing  ^^ 
to  be  done  or  forborne  by  some  or  one  of  those  persons  for 

the  use  of  the  others  or  other  of  thenL 

2.  Such  declaration  may  consist  of  Express 

a)  the  concurrence  of  the  parties  in  a  spoken  or  oonsent. 

written  form  of  words  as  expressing  their 
conunon  intention,  or 

b)  a  proposal  made  by  some  or  one  of  them,  and 

accepted  by  the  oUiers  or  other  of  them. 

3.  The  declaration  of  any  person  of  his  intention  to  do  Promise. 
or  forbear  from  anything  at  the  request  or  for  the  use  of 
another  is  called  a  promise. 

4.  Eveiy  agreement  and  promise  enforceable  by  law  is  Contract. 
a  contracts 

5.  An  agreement  which  has  no  legal  effect  is  said  to  be  Void 
void.    An  agreement  which  ceases  to  have  legal  effect**'^™®''*' 
is  sidd  to  become  void  or  to  be  dischiurged. 

6.  An  agreement  is  said  to  be  a  voidable  contract  if  it  is  Voidable 
enforceable  by  law  at  the  option  of  one  or  more  of  the  ^"^^'^^^ 
parties  thereto  but  not  at  the  option  of  the  other  or  others, 
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2  AGREEMENT,   PROPOSAL,  AKD  ACCEPTANCE. 

ExplMia-        The  foregoing  statements  are  now  to  be  explained,  so  far 
^^^         as  appears  needful  at  the  outset  of  the  work. 
JMivre  1.  Definition  of  Agreement. — The  first  and  most  essen- 

I^QODsent,  *^^  element  of  an  agreement  is  manifestly  the  consent  of 
the  parties.  There  must  be  the  meeting  of  two  minds 
in  one  and  the  same  intention.  But  in  order  that  their 
consent  may  make  an  agreement  of  which  the  law  can 
take  notice,  other  conditions  must  be  fulfilled.  The 
.agreement  must  be,  in  our  old  English  phrase,  an  act 
in  the  law :  that  is,  it  must  be  on  the  face  of  the  matter 
.capable  of  having  legal  efiects.  It  must  be  concerned 
with  duties  and  rights  which  can  be  dealt  with  by  a 
court  of  justice.  And  it  must  be  the  intention  of  the 
parties  that  the  matter  in  hand  shall,  if  necessary,  be  so 
.dealt  with,  or  at  least  they  must  not  have  the  contrary 
intention.  An  appointment  between  two  friends  to  go  out 
for  a  walk  or  to  read  a  book  together  is  not  an  agreement 
in  the  legal  sense :  for  it  is  not  meant  to  produce,  nor  does 
it  produce,  any  new  legal  -duty  or  right,  or  any  change  in 
existing  ones  (a).  Again,  there  must  not  only  be  an  act  in 
the  law,  but  an  act  which  determines  duties  and  rights  of 
the  parties.  A  consent  or  declaration  of  several  persons 
IS  not  an  agreement  if  it  affects  only  other  people's  rights, 
or  even  if  it  affects  rights  or  duties  of  the  persons  whose 
consent  is  expressed  without  creating  aijy  obligation  be- 
tween them.  The  verdict  of  a  jury  or  the  judgment  of  a 
full  Court  is  a  concurrent  declaration  of  several  persons 
affecting  legal  rights ;  but  it  is  not  an  agreement,  since 

(a)  Nothing  but  the  ftbsenoe  of  and  gone  elsewhere  B.  should  have 

intootion  seems  to  prevent  a  con-  a  right  of  action  ?    Only  because  no 

tract  from  arising  in  many  cases  of  legiu  bond  was  intended  by  the  par- 

this  kind.    A.  asks  B.  to  dinner  and  ties.    It  might  possibly  be  said  that 

B.  accepts.    Here  is  proposal  and  these  are  reaUy  cases  of  oontraot, 

acceptance  of  something  to  be  done  and  that  only  social  ussge  and  the 

by  B.  at  A.'s  request,  namely,  coming  trifling  amount  of  pecuniary  interest 

to  A.'8  house  at  the  appointed  time,  involved  keep  them  out  of  courts  of 

and  the  trouble  and  expense  of  doing  justice.   But  I  think  Savigny^s  view, 

this  are  ample  consideration  for  A.'s  whidi  is  here  adopted,  is  the  better 

promise  to  provide  a  dinner.     Why  one.    There  is  not  a  contract  which 

is  A.   not  legally  bound  to  have  it  would  be  ridiculous  to  enforce, 

meat  and  drink  ready  for  B.,  so  that  but  the  original  proposal  is  not  the 

if  A.  h«d  Ibrgotten  his  invitation  proposal  of  a  contract. 
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the  rights  affected  are  not  those  of  the  judges  or  jurymen. 
If  a  fund  is  held  by  the  trustees  of  a  will  to  be  paid  over 
to  the  testator's  daughter  on  her  marriage  with  their  con- 
sent, and  they  give  their  consent  to  her  marrying  J.  S., 
this  declaration  of  consent  affects  the  duties  of  the  trustees 
themselves,  for  it  is  one  of  the  elements  determining  their 
duty  to  pay  over  the  fund.  Still  it  is  not  an  agreement, 
for  it  concerns  no  duty  to  be  performed  by  any  one  of  the 
trustees  towards  any  other  of  them.  There  is  a  common 
duty  to  the  beneficiary,  but  no  mutual  obligation.  By  Obiiga- 
obligation  we  mean  the  relation  that  exists  between  two  ^^ 
persons  of  whom  one  has  a  private  and  peculiar  right 
(that  is,  not  a  merely  public  or  official  right,  or  a  right 
incident  to  ownership  or  a  permanent  family  relation)  to 
control  the  other  s  actions  by  calling  upon  him  to  do  or 
forbear  some  particular  thing  (a).  An  agreement  might 
be  defined,  indeed,  as  purporting  to  create  an  obligation. 
This,  however,  would  require  the  use  and  definition  of 
ohligcUion  as  a  technical  term ;  and,  partly  to  avoid  mul-  ^ 
tiplying  definitions,  partly  because  the  term  in  this  strict 
usage  hardly  belongs  to  the  accustomed  language  of 
English  law,  we  prefer  to  say  (what  is  in  effect  the  same) 
that  an  agreement  contemplates  something  to  be  done  or 
forborne  by  one  or  more  of  the  parties  for  the  use  of  the 
others  or  other.  The  word  use  is  familiar  in  English  law- 
books from  early  times  in  such  a  connexion  as  this ;  and  I 
think  it  mostly  if  not  always  imports  the  creation  of  a 
personal  claim,  Forderung  as  the  German  writers  call  it,  on 
the  part  of  him  for  whose  use  a  thing  is  said  to  be  done. 

It  may  be  worth  while  to  add  that  the  common  inten-  Proof  of 
tion  of  the  parties  to  an  agreement  is  a  fact,  or  inference  ^^^^ 
of  fact,  which,  like  any  other  fact,  has  to  be  proved  accord- 
ing to  the  geneiul  rules  of  evidence.  When  it  is  said, 
therefore,  that  the  true  intent  of  the  parties  must  govern 
the  decision  of  all  matters  of  contract,  this  means  such  an 
intent  as  a  court  of  justice  can  take  notice  of.     Under 

(a)  Sav-igny,  Syst  i.  338—9  j  ObL  i.  4,  seq. 

b2 
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certain  circumstances,  for  example,  the  law  of  evidence 
does  not  allow  a  party  to  show  that  his  intention  was  not 
in  truth  such  as  he  made  or  suffered  it  to  appear. 
Propottd  2.  Ways  of  declaring  consent. — Two  distinct  modes  of 
o^timoe.  the  formation  of  an  agreement  are  here  specified.  It  is 
possible,  however,  to  analyse  and  define  agreement  as  con- 
stituted in  every  case  by  the  acceptance  of  a  proposal  In 
fact  this  is  done  in  the  Indian  Contract  Act.  And  it  is 
appropriate  to  most  of  the  contracts  which  occur  in  daily 
life,  buying  and  selling,  letting  and  hiring,  in  short  all 
transactions  which  involve  striking  a  bargain.  One  party 
proposes  his  terms;  the  other  accepts,  rejects,  or  meets 
them  with  a  counter-proposal;  and  thus  they  go  on  till^ 
there  is  a  final  refusal  and  breaking  off,  or  till  one  of  them 
names  terms  which  the  oth^  can  accept  as  they  stand. 
The  analysis  is  presented  in  a  striking  form  by  the  solemn 
question  and  answer  of  the  Boman  Stipulation,  where  the 
one  party  asked  (specifying  fully  the  matter  to  be  con- 
tracted for) :  That  you  will  do  so  and  so,  do  you  covenant  ? 
end  the  other  answered  with  the  same  operative  word :  I 
covenant  (a).  Yet  the  importance  of  proposal  and  accept- 
ance as  elements  of  contract  has  been  much  more  distinctly 
brought  out  in  Ekiglish  jurisprudence  than  by  writers  on 
the  modem  civil  law  (b)  ;  and,  one  may  add,  on  the  whole 
more  rationally  treated. 
Is  the  Does  this  analysis,  however,  properly  apply  to  a  case  in 

univeraaUy  which  the  consent  of  the  parties  is  declared  in  a  set  form, 
•ppiicAble?  as  where  they  both  execute  a  deed  or  sign  a  written  agree- 
ment ?  It  may  be  sidd  that,  although  there  is  no  proposal 
or  acceptance  in  the  final  transaction,  the  terms  of  the 
document  must  have  been  settled  by  a  process  reducible 
to  the  abceptance  of  a  proposal,  and  therefore  this  descrip- 

(a)  No  dDnH  the  formx^tkSpondaf  ever  been  paid  to  this  topic  in  G«r^ 
•pondeo,  originally  the  only  binding  mi^*  ^^  Vaofferow,  Pand.  §  608, 
one,  was  in  eurly  times  supposed  to  or  Windsch^d,  Li^irtmch  des  Pan- 
have  a  kind  of  magical  effect  But  dektenreohts,  §  806.  The  technical 
it  was  necessary  that  the  stipulator  terms  are  Anfrag  tot  oat  offer  or 
should  hear  the  promisor's  answer.  proposal,  iitina^iiie  for  acceptance. 

{b)  Increased  attention  has  how- 
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tion  of  the  formation  of  agreements  may  be  maintained  as 
a  perfectly  general  one.  This  view  was  tacitly  adopted  in 
the  first  two  editions  of  this  book. 

But  it  seems,  on  further  consideration,  unsatisfactory. 
For  the  formal  instrument  has  a  force  apart  from  and 
beyond  that  of  the  negotiation  which  fixed  its  terms.  And 
it  may  well  be,  and  sometimes  is  the  case,  that  the  parties 
intend  not  to  be  legally  bound  to  anything  until  their 
consent  is  formally  declared.  In  such  a  case  it  cannot  be 
said  that  the  proposal  and  acceptance  constitute  an  agree- 
ment, at  all  events  not  the  true  and  final  agreement. 
Take  the  common  case  of  a  lease.  There  is  generally  an 
enforceable  agreement,  constituted  by  letters  or  memo- 
randum, before  the  lease  is  executed.  But  the  lease  itself 
is  (besides  its  effect  as  a  transfer  of  property)  a  new  con- 
tract or  series  of  contracts.  In  this  who  is  the  proposer 
and  who  the  acceptor  ?  Are  we  to  say  that  the  lessor  is 
the  proposer  because  in  the  common  course  he  executes 
the  lease  before  the  lessee  executes  the  counterpart  ?  Or 
are  we  to  take  the  covenants  severally,  and  say  that  in 
each  one  the  party  with  whom  it  is  made  is  the  proposer, 
and  the  party  bound  is  the  acceptor  ?  What,  again,  if  two 
parties  are  discussing  the  terms  of  a  contract  and  cannot 
agree,  and  a  third  indifferent  person  suggests  terms  which 
they  both  accept  ?  Shall  we  say  that  he  who  accepts  them 
first  thereby  proposes  them  to  the  other  ?  It  is  possible 
to  say  this,  but  not  without  a  certain  strain  of  thought 
and  language.  And  what  if  they  accept  at  the  same 
moment  ?  The  truth  is,  as  I  venture  to  think,  that  the 
exclusive  pursuit  of  the  analytical  method  in  dealing  with 
l^al  conceptions  always  leads  into  some  strait  of  this 
kind,  and  if  the  pursuit  be  obstinate,  lands  us  in  sheer 
fictions.  In  this  case  it  seems  at  least  harmless  to  let  the 
formal  or  declaratory  process  of  establishing  a  contract 
stand  on  its  own  footing  side  by  side  with  the  discursive 
or  bargain-striking  process.  Even  apart  from  the  difficulty, 
to  which  we  shall  immediately  come,  that  there  may  be  a 
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binding  promise  without  any  acceptance  at  all,  I  do  not 
think  the  one  is  fairly  reducible  to  the  other. 

The  terms  proposal  and  axxeptance  are  defined  by  the 
Indian  Contract  Act  (a),  but  for  natural-bom  speakers  of 
English  they  seem  hardly  to  need  more  definition  than  is 
implied  in  the  rules  which  have  to  be  subsequently  given. 
In  English  authorities  proposal  and  offer  are  used  as  syno- 
njrmous  terms,  offer  being,  if  anything,  the  more  common. 
Promiae :        3.  Definition  of  Promise.—  The  definition  of  the  Indian 
^bittif  Contract  Act  is  that  "  a  proposal  when  accepted  becomes  a 
as  con-       promise."     This  again  is  apt  and  sufficient  for  the  every- 
fope  ac-      day  or  bargaining  type  of  contract.     But  there  are  cases 
f^P^f"*??     which  it  seems  not  to*  cover.     Not  only  a  promise,  in  the 
law.  ordinary  sense  of  the  word,  may  be  made  in  writing  before 

there  is  any  acceptance  of  it  by  the  person  to  whom  it  is 
made,  but  if  made  by  deed  it  is  at  once  binding  and  irre- 
vocable.    Certainly  this  doctrine  is  of  an  archaic  and  tech- 
nical kind,  resting  as  it  does  more  on  the  formal  character 
of  a  deed  than  on  any  principle  of  general  application ;  and 
possibly,  or  more  than  possibly,  its  expediency  is  doubtful. 
But  it  is  a  settled  part  of  the  law  of  England  (6).     If  the 
analytical  view  of  the  Indian  Contract  Act  is  to  be  applied 
to  the  existing  state  of  English  jurisprudence,  it  can  be  done 
only  by  treating  this  class  of  cases  as  anomalous.     It  will 
not  do  to  say  that  the  contract  is  complete  when  the  other 
party  knows  of  the  promise  and  assents  ;  for  if  that  were 
so,  it  could  in  the  meantime  be  revoked.    And  if  we  say 
that  acceptance  is  presumed  in  the  case  of  an  offer  which 
is  unconditional  and  wholly  for  the  benefit  of  the  party  to 
whom  it  is  made,  we  are  at  once  in  the  region  of  fictions. 
It  might  serve  a  little  better  to  say  that,  by  an  exceptional 
effect  of  the  form  of  the  transaction,  the  proposal  is  in 
these  cases  irrevocable.     But  this  is  only  another  way  of 
saying  that  the  regular  analysis  does  not  hold  good. 

(a)  See  Note  A.  For  the  reasons  on  the  other  side 

(6)  XenM  ▼.   WiekhaiHf  L.  B.  2  see    the  opinion  of    Willes,  J.  at 

H.   L.   296,    823,   and   authorities  pp.  315, 816. 

there  cited:    see  at  pp.  300,  309. 
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4.  Definition  of  Contract  ^The  term  contract  is  here  Re«tric. 
ccmfined  to  i^pneements  enforceable  by  law.     This  restric-  coturaH 
tion,  suggested  perhaps  by  the  Roman  distinction  between  J^j®"/*"*®," 
contractus  and  pactum,  is  believed  to  have  been   first  menta. 
introdnced  in  English  by  the  Indian  Contract  Act     It 

se^ns  a  manifest  improvement,  and  free  from  the  usual 
drawbacks  of  innovations  in  terminology,  as  it  makes  the 
legal  meaning  of  the  words  more  precise  without  any 
violent  interference  with  their  accustomed  use. 

5.  Void  Agreements, — ^The  distinction  between  void  and  Void 
voidable  transactions  is  a  fundamental  one,  though  it  is  J^^tion' 
often  obscured  by  carelessness  of  language  even  in  modem  ^^^J^*'**^ 
books.     An  agreement  or  other  act  which  is  void  has  from 

the  beginning  no  legal  effect  at  all,  save  in  so  far  as  any  , 
party  to  it  incurs  penal  consequences,  as  may  happen  where 
a  special  prohibitive  law  both  makes  the  act  void  and  im- 
poses a  penalty.  Otherwise  no  person's  rights,  whether  he 
be  a  party  or  a  stranger,  are  affected.  A  voidable  act,  on  the 
contrary,  takes  its  full  and  proper  legal  effect  unless  and 
until  it  is  disputed  and  set  aside  by  some  person  entitled 
so  to  do.  The  definitions  of  the  Indian  Contract  Act  on 
this  head  are  simpler  in  form  than  those  given  above :  but 
certain  peculiarities  of  English  law  prevent  us  from  adopt- 
ing the  whole  of  them  as  they  stand.  It  is  not  correct  as 
an  universal  proposition  in  England  that  **  an  agreement 
not  enforceable  by  law  is  said  to  be  void,"  for  we  have 
agreements  that  cannot  be  sued  upon,  and  yet  are  recog- 
nized by  law  for  other  purposes  and  have  legal  effect  in 
other  ways  (a). 

6.  Voidable  Contracts, — The  definition  here  given  is  VoidAble . 
from  the  Indian  Contract  Act.     The  idea  is  not  an  easy  ^'**'^*- 
one  to  express  in  terms  free  from  objection.     Perhaps  it 
would  be  better  to  say  that  a  voidable  contract  is  an  agree- 
ment such  that  one  of  the  parties  is  entitled  at  his  option 

to  treat  it  as  never  having  been  binding  on  him.  The 
Anglo-Indian  definition  certainly  covers  rather  more  than 

(a)  See  Ch.  XII.  below. 
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the  ordinary  use  of  the  terms.  Cases  occur  in  English  law 
where,  by  the  effect  of  peculiar  enactments,  there  is  a 
contract  enforceable  by  one  party  alone,  and  yet  we  should 
not  naturally  call  it  a  voidable  contract.  An  example  is 
an  agreement  required  by  the  Statute  of  Frauds  to  be  in 
writing,  yrhich  has  been  signed  by  one  party  and  not  by 
the  other.  Here  the  party  who  has  signed  is  bound  and 
the  other  is  free.  **  Voidable  contract "  seems  not  exactly 
the  appropriate  name  for  such  a  state  of  things.  And  it 
may  even  be  said  that  a  contract  which  has  been  com- 
pletely performed  on  one  side  is  literally  ''  enforceable  by 
law  at  the  option  of  one  of  the  parties  "  only.  But  the 
definition  as  it  stands  cannot  practically  mislead  (a). 
Oonsidera-  Consideration  is  ako  defined  in  the  interpretation  clause 
**^'  of  the  Indian  Act.  Perhaps  it  is  to  be  regarded  rather  as 
a  condition  generaUy  (though  not  always)  imposed  by  a 
positive  rule  of  English  law  as  needful  to  the  formation  of 
a  binding  contract  than  as  an  elementary  constituent  of 
an  agreement.  In  fact  the  English  system  of  law,  as  dis- 
tinguished firom  those  of  the  Continent  and  even  of  Scot- 
land, is  the  only  one  in  which  the  notion  is  fully  developed. 
Hereafter  a  fuller  discussion  will  be  given :  for  the  present 
it  may  serve  to  describe  consideration  as  an  act  or  forbear- 
ance, or  the  promise  thereof,  which  is  offered  by  one  party 
to  an  agreement,  and  accepted  by  the  other,  as  an  induce- 
ment to  that  other's  act  or  promise. 
Special  Notwithstanding  the  difficulties  that  arise  in  making 

^^^^^^jjj^  proposal  and  acceptance  necessary  parts  of  the   general 
proposal     conception  of  Contract,  there  is  no  doubt  that  in  practice 
^^tiAoe.    ^^^y  ^®  *^®  normal  and  most  important  elements.    When 
agreement  has  reached  the  stage  of  being  embodied  in 
a  form  of  words  adopted  by  both  parties,  the  contents  of 
the  document  and  the  consent  of  the  parties  are  generally 

(a)  There  is  a  similar  but  slighter  void,  a  term  suggestive  o£  inefficaoy 

difficulty  about  the  use  of  the  word  rather    than    of    completed  effect 

votd     A  contract  when  it  is  fully  Hence  in  the  fifth  definition  I  have 

performed  ceases  to  have  legal  effect;  introduced  the  word  diacharged  as 

it  is  dUchaf^ed,  but  there  is  some-  an  alternative, 
thing  harsh  in  saying  that  it  becomes 
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simple  and  easily  proved  facts:  and  the  only  remaining 
tjnestion  (assuming  the  other  requirements  of  a  valid  con- 
tract to  be  satisfied)  is  what  the  words  mean.  The  accept- 
ance of  a  proposal  might  seem  at  first  sight  an  equally 
simple  fact  But  the  complexity  of  human  affairs,  the 
looseness  of  common  speech,  the  mutability  of  circum- 
stances and  of  men's  intentions,  and  the  exchange  of  com- 
munications between  parties  at  a  distance,  raise  questions 
which  have  to  be  provided  for  in  detail,  and  some  of  which 
are  of  exceeding  difficulty.  Special  consideration  is  needful 
as  soon  as  we  get  beyond  the  simplest  possible  case,  that 
of  two  parties,  such  as  a  buyer  and  seller  of  goods,  meeting 
and  striking  their  bargain  face  to  face.  We  shall  now  see 
how  these  questions  are  dealt  with  in  English  law. 

1.  The  proposal  or  acceptance  of  an  agreement  may  be  PropoBal 
communicated  by  wohIb  or  by  conduct,  or  partly  by  the  ^ptimco— 
one  and  partly  by  the  other.     In  so  far  as  a  proposal  or  Expreas  or 
acceptance  is  conveyed  by  words,  it  is  said  to  be  express. 
In  so  far  as  it  is  conveyed  by  conduct,  it  is  said  to  be  tacit. 

It  would  be  as  difficult  as  it  is  needless  to  adduce 
distinct  authority  for  this  statement.  Cases  are  of  constant 
occurrence,  and  naturally  in  small  matters  rather  than  in 
great  ones,  where  the  proposal,  or  the  acceptance,  or  both, 
are  signified  not  by  words  but  by  acts.  For  example,  the 
passenger  who  steps  into  a  ferry-boat  thereby  requests  the 
ferryman  to  take  him  over  for  the  usual  fare,  and  the 
ferryman  accepts  this  proposal  by  putting  off. 

A  promise  made  in  this  way  is  commonly  said  to  be-Distmc- 
implied :  but  this  tends  to  obscure  the  distinction  of  the  ti^t^oon- 
real  though  tacit  promise  in  these  cases  firom  the  fictitious  tractofrom 
promise  "  implied  by  law,"  as  we  shall  immediately  see,  in  contracto. 
certain  cases  where  there  is  no  real  contract  at  all,  but  an 
obligation  quad  ex  contrdctu,  and  in  others  where  definite 
duties  are  annexed  by  rules  of  law  to  special  kinds  of 
contracts  or  to  relations  arising  out  of  them.     Sometimes, 
no  doubt,  it  is  difficult  to  draw  the  line.     "  Where  a  relation 
exists  between  two  parties  which  involves  the  performance 
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of  certain  duties  by  one  of  them,  and  the  payment  of 
reward  to  him  by  the  other,  the  law  will  imply  [quasi- 
contract]  or  the  jury  may  infer  [true  contract]  a  promise 
by  each  party  to  do  what  is  to  be  done  by  him  "  (a).  It 
was  held  in  the  case  cited  that  an  innkeeper  promises  in 
this  sense  to  keep  his  guests'  goods  safely.  The  case  of  a 
carrier  is  analogous  So  where  A.  does  at  B/s  request 
something  not  apparently  illegal  or  wrongful,  but  which  in 
fact  exposes  A.  to  an  action  at  the  suit  of  a  third  person, 
it  seems  to  be  not  a  proposition  of  law,  but  an  inference  of 
fact  which  a  jury  may  reasonably  find,  that  B.  must  be 
taken  to  have  promised  to  indemnify  A.  (6). 

If  A.  with  B/s  knowledge,  but  without  any  express 
request,  does  work  for  B.  such  as  people  as  a  rule  expect 
to  be  paid  for,  if  B.  accepts  the  work  or  its  result,  and  if 
there  are  no  special  circumstanced  to  show  that  A.  meant 
to  do  the  work  for  nothing  or  that  B.  honestly  believed 
that  such  was  his  intention,  there  is  no  diflSculty  in  in- 
ferring a  promise  by  B.  to  pay  what  A.'s  labour  is  worth. 
And  this  is  a  pure  inference  of  fact,  the  question  being 
whether  B.'s  conduct  has  been  such  that  a  reasonable  man 
in  A/s  position  would  understand  from  it  that  B.  meant 
to  treat  the  work  as  if  done  to  his  express  order.  The 
doing  of  the  work  with  B/s  knowledge  is  the  proposal  of 
a  contract,  and  B/s  conduct  is  the  acceptance.  The  like 
inference  cannot  be  made  if  the  work  is  done  without  B/s 
knowledge.  For  by  the  hypothesis  the  doing  of  the  work 
is  not  a  proposal,  not  being  communicated  at  the  time  : 
B.  has  no  opportunity  of  approving  or  countermanding  it, 
and  cannot  be  bound  to  pay  for  it  when  he  becomes  aware 
of  the  facts,  although  he  may  have  derived  some  benefit 
from  the  work ;  it  may  be  impossible  to  restore  or  reject 
that  benefit  without  giving  up  his  own  property  (c).  Nor 
is  the  case  altered  if  A.  comes  to  B.  and  tells  him  that 
the  work  is  done  and  reque^sts  to  be  paid  for  it.     This  is 

(a)  Per  Cur.  Marr/an  v.  Rareij,  6      C.  P.  196. 
H.  &  N.  265,  30  L.  J.  Ex.  131.  (r)  Cp.  dicta  of  Pollock,  C.B.,  25 

(6)  Dugdale  v.  Lmci-uvg,  L.  R.  10      L.  J.  Ex.,  at  p.  332. 
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indeed  a  propoeal,  but  a  new  and  distinct  one :  and  as  it 
imports  no  new  consideration,  B.'s  acceptance  of  it  would 
in  the  view  of  English  law  be  a  merely  gratuitous  promise, 
and  as  such  would  make  no  contract  If  A.  of  his  own 
motion  sends  goods  to  B.  on  approval,  this  is  an  offer 
which  B.  accepts  by  dealing  with  the  goods  as  owner.  If 
he  does  not  choose  to  take  them,  he  is  not  bound  to  return 
them ;  though  he  is  bound,  on  the  principle  to  be  next 
mentioned,  to  take  a  certain  amount  of  cai^  of  them  till 
A.  reclaims  them. 

Bat  it  does  not  follow  that  because  there  is  no  true  Qnan- 
contract,  there  may  not  be  cases  falling  within  this  general  ^^^J|!^ 
description  in  which  it   is  just  and   expedient  that  an  ficthdons 
obligation  analogous  to  contract  should  be  imposed  upon  the  in  English 
person  receiving  the  benefit     In  fact  there  are  such  cases :  ^^' 
and  as  the  forms  of  our  common  law  did  not  recognize 
quasi-contractual  obligations  in  any  distinct  manner,  these 
cases  were  dealt  with  by  the  fiction  of  an  implied  previous 
request,  which  often  had  to  be  supplemented  (as  in  the 
action  for  money  had  and  received)  by  an  equally  fictitious 
promise.     The   promise,   actual   or   fictitious,   was   then 
supposed  to  relate  back  to  the  fictitious  i*equest,  so  that 
the  transaction  which  was  the  real  foundation  of  the  matter 
was  treated  as  forming  the  consideration  in  a  fictitious 
contract  of  the  regular  type.    And  thus  here,  as  in  many 
other  instances,  the  law  was  content  to  rest  in  a  com- 
promise between  the  forms  of  pleading  and  the  convenience 
of  mankind.     These  fictions  have  long  ceased  to  appear 
on  the  face  of  our  pleadings,  but  they  have  become  so 
established  in  legal  language  that  it  is  still  necessary  to 
understand  them.     But  we  do  not  further  pursue  this 
topic  (a).     The  Indian  Act  provides  for  matters  of  this  JP^^^ 

,  .     ,  .        1  •    .       ^  1  1  .      1      .     Contract 

kind  more  simply  in  form  and  more  comprehensively  m  Act  deab 
substance  than  our  present  law,  by  a  separate  chapter,  ^^J^^t^. 
entitled  "Of  certain  Relations  resembling  those  created 
by  Contract"  (ss.  68—72,  op,  s.  73). 

<a)  See  notes  to  Lamjpleigk  ▼.  BraUhwUte^  1  Sm.  L.  C.  imd  0^)ome  ▼. 
Rogerty  1  Wms.  Sannd.  357. 
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Perfoim-        ^  corollary  from  the  general  principle  of  tacit  accept- 
conditionfl,  ance,  which  in  some  classes  of  cases  is  of  considerable 
wtttoe!^   importance,  is  thus  expressed  by  the  Indian  Contract  Act 
(8.8):- 

''Performance  of  the  conditions  of  a  proposal,  or  the 
acceptance  of  any  consideration  for  a  recq)rocal  promise 
which  may  be  offered  with  a  proposal,  is  an  acceptance  of 
the  proposal*' 
Offers  by  This  rule  contains  the  true  legal  theory  of  offers  of  re- 
meS'"^  ward  made  by  public  advertisement  for  the  procuring  of 
information,  the  restoration  of  lost  property,  and  the  like. 
On  such  offers  actions  have  many  times  been  brought  with 
success  by  persons  who  had  done  the  things  required  as  the 
condition  of  obtaining  the  reward. 

It  appears  to  have  been  once  held  that  even  after  per- 
formance an  offer  thus  made  did  not  become  a  binding 
promise,  because  ''  it  was  not  averred  nor  declared  to  whom 
the  promise  was  made  "  (a).    But  the  established  modem 
doctrine  is  that  there  is  a  contract  with  any  person  who 
performs  the  condition  mentioned  in  the  advertisement  (6). 
That  is,  the  advertisement  is  a  proposal  which  is  accepted 
by  performance  of  the  conditions.     It  is  an  offer  to  become 
liable  to  any  person  who  happens  to  fulfil  the  contract  of 
which  it  is  the  offer  (c).     Until  some  person  has  done  this, 
it  is  a  proposal  and  no  more.     It  ripens  into  a  promise 
only  when  its  conditions  are  fully  satisfied.    As  Sir  W. 
Anson  has  well  put  it,  "  a  proposal  need  not  be  made  to 
an  ascertained  person,  but  no  contract  can  arise  until  it 
has  been  accepted  by  an  ascertained  person "  (d).    We 
have  no  special  term  of  art  for  a  proposal  thus  made  by 
way  of  general  request  or  invitation  to  all  men  to  whose 
knowledge  it  comes.     The  Germans  call  it  Aualohung, 

In  the  same  manner  each  bidding  at  a  sale  by  auction 
is  a  proposal ;  and  when  a  particular  bid  is  accepted  by 

(a)  Noy  11,  1  RoUe  Ab.  6,   M.  (c)  Per   WiUes,    J.,    Spencer  v. 

pi.  1.  Harding,  L.  R.  6  C.  P.  663. 

(6)  WUlianu    v.    Carwardine,    4  (rf)  Principles  of  the  English  Law 

B.  &  Ad.  621.  of  Contract,  p.  24. 
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the  fSaJl  of  the  hammer  (but  not  before)  there  is  a  complete 
oontract  with  the  particular  bidder  to  whom  the  lot  is 
knod^ed  down  (a). 

The  principle  is  sufficiently  clear,  but  its  application  is  Difficalties 
not  wholly  free  from  difficulties.     These  are  partly  r©-Sg^uttho 
dudble  to  questions  of  fact  or  of  interpretation,  but  partly  principle, 
arise  from  decisions  which  appear  to  give  some  countenance  ^ 
to  a  fallacious  theory. 

First,  we  have  to  consider  in  particular  cases  whether  Dirtinc. 
some  act  or  announcement  of  one  of  the  parties  is  really  tween  offer 
the  proposal  of  a  contract^  or  only  an  invitation  to  other  •"^  ^^ 
persons  to  make  proposals  for  his  consideration  (6).    This  offen. 
depends  on  the  intention  of  the  parties  as  collected  from 
their  language  and  the  nature  of  the  transaction,  and 
the  question  is  one  either  of  pure  fact  or  of  ooDstruction. 
Evidently  it  may  be  an  important  one,  but  due  weight 
has  not  always  been  given  to  it. 

The  proposal  of  a  definite  service  to  be  done  for  reward, 
which  is  in  fact  a  request  (in  the  sense  of  the  ordinary 
English  law  of  contract)  for  that  particular  service,  though 
not  addressed  to  any  one  individually,  is  quite  different  in 
its  nature  from  a  declaration  to  all  whom  it  may  concern 
that  one  is  willing  to  do  business  with  them  in  a  particular 
manner.  Of  course  the  person  who  publishes  such  an 
invitation  does  contemplate  that  pec^le  who  choose  to  act 
on  it  will  do  whatever  is  necessary  to  put  themselves  in 
a  position  to  avail  themselves  of  it. 

But  acts  so  done  are  merely  incidental  to  the  real  object ; 
they  are  not  elements  of  a  contract  but  preliminaries.  It 
does  not  seem  reasonable  to  construe  such  preliminaries 
into  the  consideration  for  a  contract  which  the  parties  had 
no  intention  of  making.  Tet  there  are  some  modem 
decisions  which  seem  to  go  very  near  such  a  result,  and  to 
let  in  a  certain  danger  of  treating  mere  declarations  of 


(a)  Payne  ▼.  Cave,  8  T.  R.  148.  rung  ru  AnMlgen  as   opposed    to 

(6)  In  German  thk  is  Auforde-      Anttrag.    Vangeroir,  Pand.  $  603. 


Digitized  by  VjOOQ IC 


14  AGREEMENT,   PROPOSAL,   AND   ACCEPTANCE. 

intention  as  binding  contracts  (a).  We  shall  now  examine 
these  cases. 
Examina-  In  Denton  V.  G.  N.  Railway  Co,  (6)  the  facts  were 
cai^.  shortly  these:  The  plaintiff  had  come  from  London  to 
r^N^'V*  P^^^^'^ro^gl**  had  done  his  business  there,  and  wanted  to 
Co.  go  on  to  Hull  the  same  night.     He  had  made  his  arrange- 

ments on  the  faith  of  the  Company's  current  time-tables, 
and  presented  himself  in  due  time  at  the  Peterborough 
station,  applied  for  a  tidcet  to  Hull  by  a  train  advertised 
in  those  tables  as  running  to  Hull  at  7.20  p.m.,  and  oifered 
to  pay  the  proper  fare.  The  defendant  Company's  clerk 
refused  to  issue  such  a  ticket,  for  the  reason  that  the  7.20 
train  no  longer  went  to  Hull.  The  fact  was  that  beyond 
Milford  Junction  the  line  to  Hull  belonged  to  the  North 
Eastern  Railway  Company,  who  formerly  ran  a  train  cor- 
responding with  the  Great  Northern  train,  for  which  the 
Great  Northern  Railway  Company  issued  through  tickets 
by  arrangement  between  the  two  companies.  This  cor- 
responding train  had  now  been  taken  off  by  the  N.  E.  R. 
Co.,  but  the  G.  N.  R  time-table  had  not  been  altered. 
The  plaintiff  was  unable  to  go  further  than  Milford  Junc- 
tion that  night,  and  so  missed  an  appointment  at  Hull  and 
sustained  damage.  The  cause  was  removed  from  a  County 
Court  into  the  Queen's  Bench,  and  the  question  was 
whether  on  the  facts  as  stated  in  a  case  for  the  opinion  of 
the  Court  the  plaintiff  could  recover  (c). 

It  was  held  by  Lord  Campbell,  C.  J.  and  Wightman,  J. 
that  when  any  one  offered  to  take  a  ticket  to  any  of  the 
places  to  which  the  train  was  advertised  to  carry  passengers 
the  company  contracted  with  him  to  receive  him  as  a  pas- 
senger to  that  place  according  to  the  advertisement  Lord 
Campbell  treated  the  statement  in  the  time-table  as  a 

(a)  Compare   the  judgments   in  (e)  Ab  to  the  measure  of  damaget, 

Harris  v.  Nkker$on,  L.  R.  8  Q.  B.  which  here  was  not  £n  dispute,  see 

286.  BanUin  v.  0.  N.  JL  Co,  1  H.  &  N. 

(6)  5  £.  &  B.  860,  and  better  in  408,  26  L.   J.  Ex.    20  (where    a 

25  L.  J.  Q.  R  129,  where  the  case  ticket  haTingr  been  taken  there  was 

stated  is  giren  at  length.  an  unquestionable  contract). 
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conditional  promise  which  on  the  condition  being  per- 
fonned  became  absolute.  This  proposition,  reduced  to 
exact  language,  amounts  to  saying  that  the  time-table  is 
a  proposal,  or  part  of  a  proposal,  addressed  to  all  intending 
passengers  and  sufficiently  accepted  by  tender  of  the  fare 
at  the  station  in  time  for  the  advertised  train.  Crompton, 
J.  (a)  did  not  accept  this  view,  nor  was  it  necessary  to  the 
actoal  decision :  for  the  Court  had  only  to  say  whether  on 
the  given  facts  the  plaintiff  could  succeed  in  any  form  of 
action,  and  they  were  unanimously  of  opinion  that  there 
was  a  good  cause  of  action  in  tort  for  a  false  representa- 
tion. 

In  Warlow  v.  Harrison  (b)  a  sale  by  auction  was  an-  Warlow  v. 
nonnced  as  without  reserve,  the  name  of  the  owner  not  ^^^ 
being  disclosed.  The  lot  was  put  up,  but  in  fact  bought 
in  by  the  owner.  The  plaintiff,  who  was  the  highest  real 
bidder,  sued  the  auctioneer  as  on  a  contract  to  complete 
the  sale  as  the  owner's  agent  The  Court  of  Queen's  Bench 
held  that  this  was  wrong ;  the  Court  of  Exchequer  Cham- 
ber affirmed  the  judgment  on  the  pleadings  as  they  stood, 
but  thought  the  facts  did  show  another  cause  of  action. 
Watson  and  Martin,  BB.  and  Byles,  J.  considered  that  the 
auctioneer  contracted  with  the  highest  bona  fide  bidder 
that  the  sale  should  be  without  reserve.  They  said  they  * 
could  not  distinguish  the  case  from  that  of  a  reward 
dSTered  by  advertisement,  or  of  a  statement  in  a  time-table, 
thus  holding  in  effect  (contrary  to  the  general  rule  as  to 
sales  by  auction)  that  where  the  sale  is  without  reserve  the 
contract  is  completed  not  by  the  acceptance  of  a  bidding, 
but  by  the  bidding  itself,  subject  to  the  condition  that  no 
higher  bona  fide  bidder  appears.  In  other  words,  every' 
bid  is  in  such  a  case  not  a  mere  proposal  but  a  conditional 
acceptance.  Willes,  J.  and  Bramwell,  B.  preferred  to  say 
^at  the  auctioneer  by  his  announcement  waiTanted  that  he 

(a)  The  fuller  repoH  of  his  jndg-      18,  in  Ex.  Ch.  1  £.  &  E.  809,  29 
ment  is  Uiftt  in  5  E.  &  B.  L.  J.  Q.  B.  14. 

(6)  1  E.  ft  £.  295,  M  L.  J.  Q.  B. 
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had  authority  to  sell  without  reserve,  and  might  be  sued  for 
a  breach  of  such  warranty.  The  result  was  that  leave  was 
given  to  the  plaintiff  to  amend  and  proceed  to  a  new  trial, 
which  however  was  not  done  (a).  The  opinions  expressed  by 
the  judges,  therefore,  are  not  equivalent  to  the  actual  judg- 
ment of  a  Court  of  Error,  and  have  been  in  fact  regarded 
with  some  doubt  in  a  later  case  where  the  Court  of  Queen'd 
Bench  decided  that  at  all  events  an  auctioneer  whose 
principal  is  disclosed  by  the  conditions  of  sale  does  not 
contract  personally  that  the  sale  shall  be  without  reserve  (6). 
Still  more  recently  the  same  Court  has  held  that  when  an 
auctioneer  in  good  faith  advertises  a  sale  of  certain  goods, 
he  does  not  by  that  advertisement  alone  enter  into  any 
contract  or  warranty  with  those  who  attend  the  sale  that 
the  goods  shall  be  actually  sold  (c).  In  an  analogous  case 
of  Spencer  v.  Harding  (d)  it  waa  decided  that  a  simple 
offer  of  stock  in  trade  for  sale  by  tender  does  not  amoimt 
to  a  contract  to  sell  to  the  person  who  makes  the  highest 
tender. 

The  doctrine  of  these  cases  is  Capable,  as  we  have  seen, 
of  being  expressed  in  a  manner  conformable  to  the  normal 
analysis  of  contract:  but  if  it  is  to  be  fully  accepted, 
there  may  be  some  difficulty  in  settling  its  extent  If  a  man 
advertises  that  he  has  goods  to  sell  at  a  certain  price,  does 
he  contract  with  any  one  who  comes  and  offers  to  buy 
those  goods  that  until  further  notice  communicated  to 
the  intending  buyer  he  will  sell  them  at  the  advertised 
price  ?  (e).  Again,  does  the  manager  of  a  theatre  contract 
with  every  one  who  comes  to  the  theatre  and  is  ready  to 
pay  for  a  place  that  the  piece  announced  shall  be  per- 
formed ?  or  do  directors  or  committee-men  who  sununon  a 
meeting  contract  with  all  who  come  that  the  meeting  shall 


(a)  The  parties  agreed  to  h  stet 
proceitus;  see  note  hi  the  L.  J.  re- 
port. 

(()  Afainprice  ▼.  Weitley,  6  B.  & 
S.  420,  84  L.  J.  Q.  B.  229. 

{e)  ffarrU  ▼.  Niekenon^  L,  R.  8 
Q.  B.  286. 


(d)  L.  R.  6  C.  P.  661.  It  may 
be  worth  while  to  remark  that  m 
each  of  these  cases  we  have  the 
nnanimous  decision  of  a  strong 
Court. 

{€)  See  per  Crompton,  J.  in  Dti^ 
ton  ▼.  Q,  iv.  J2.  Cb.,  wfra. 
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be  held  ?  In  like  manner  it  might  be  argued  that  a 
common  carrier  is  liable  in  contract  as  well  as  in  tort  for 
refusing  to  carry  goods.  Indeed  we  might  thus  arrive  at 
an  extended  notion  of  contract  which  would  cover  all  the 
cases  in  which  courts  of  equity  have  interfered,  on  grounds 
independent  of  contract,  as  was  supposed,  to  compel  per- 
sons to  make  good  their  representations  (a),  and  would 
indeed  go  beyond  them :  for  a  representation  not  only  of 
hct,  but  of  mere  intention,  might  be  treated  as  a  proposal, 
and  as  soon  as  anything  was  done  on  the  faith  of  it  there 
would  be  an  acceptance  and  a  complete  contract  On  some 
such  principle  it  has  been  attempted  in  America  to  enforce 
the  payment  of  voluntary  subscriptions  for  charitable  or 
public  objects  ;  but  the  fallacy  has  been  exposed  by  a  late 
decision  of  the  Supreme  Court  of  A!assachu8etts  (6). 

Another  matter  for  remark  is  the  efifect  of  notice  of  Difficulty 
revocation.  Suppose  the  traveller  had  seen  and  read  a^J^^vo- 
new  and  correct  edition  of  the  time-table  in  the  booking  <**^<>"  ^^ 
office  immediately  before  he  offered  to  take  his  ticket. 
This  would  clearly  have  been  a  revocation  of  the  proposal 
of  the  company  held  out  in  the  incorrect  time-table,  and 
on- the  present  hypothesis  no  contract  could  arise.  Similarly 
if  on  putting  up  a  particular  lot  the  auctioneer  expressly 
retracted  as  to  that  lot  the  statement  of  the  sale  being 
without  reserve,  there  could  be  no  such  contract  with  the 
highest  bona  fide  bidder  as  supposed  in  Warlow  v.  Harri- 
son. Thus  the  remedy  ex  contractu  in  this  class  of  cases 
appears  to  be  precarious.  In  practice,  it  is  true,  this 
matters  little,  for  the  party  aggrieved  may  .still  have  his 
remedy  by  suing  in  tort.  He  may  so,  no  doubt ;  but  the 
£ulure  of  the  cause  of  action  in  contract  goes  to  show  that 
here  we  are  at  least  near  the  extreme  boundary  of  the 
r^ion  in  which  the  notion  of  contract  is  applicable  (c). 

(a)  See  Dsr.  Conv.  8,  pt  1,  646  ;  {e)  The  Continental  doctrine  that 

per  Lord  Selborne,  L.  R.  6  H.  L.  at  the  revocation  muat  be  no  oummuni- 

p.  360.  cated  as  to  amount  to  reasonable 

(6)  CdUagt  Street  Church  ▼.  A'en-  notice  ia  of  course  inadmissible  for 

dallt  121  Mass.  628.  our  law :  see  note  to  Frai  v.  Knight^ 

C 
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Difficulty       It  will  not  have  escaped  the  reader's  notice  that  there  is 
th^^^     also  a  certain  difficulty  in  determining  what  are  the  con- 
posed  con-  tents  and  consideration  of  the  contract  supposed  to  be  made. 
In  the  case  of  the  time-table,  for  example,  it  is  not  sufficient 
to  say  that  the  statements  of  the  table  are  a  term  in  the 
company's  ordinary  contract  to  carry  the  passenger     That 
may  well  be  true  after  he  has  taken  his  ticket.     But  here 
we  have  a  contract  said  to  be  concluded  by  the  mere 
demand  of  a  ticket  and  tender  of  the  fare,  which,  there- 
fore, cannot  be  the  ordinary  contract  to  carry.     So  in  the 
case  of  the  auction  we  have  a  contract  alleged  to  be  com- 
plete not  on  the  acceptance  but  on  the  making  of  a  bid. 
The  anomaloiLS  character  of  these  contracts  may  further  be 
illustrated  by  considering  whether  it  would  be  possible  to 
maintain  a  remedy  ex  contractv,  in  the  case  of  a  merely 
capricious  refusal  to  issue  tickets  or  hold  the  sale,  as  the 
case  might  be.     On  the  whole,  we  cannot  help  thinking 
that  some  of  the  opinions  and  dicta  in  this  class  of  cases, 
if  not  the  decisions  themselves,  have  to  some  extent  over- 
stepped the  true  principles  of  contract.     The  later  cases  of 
Spencer  v.  Harding  and  Harris  v.  Nickeraon  (a)  make 
it  pretty  clear,  however,  that  these  refinements  are   not 
likely  to  be  extended. 
Must  there     Another  difficulty  (though  for  English  lawyers  it  should 
^p^^    not  be  a  serious  one)  is  raised  by  the  suggestion  that  in 
ance?        these  cases  the  first  offer  or  announcement  is  not  a  mere 
fli^M^'  proposal,  but  constitutes  at  once  a  kind   of  anomalous 
obligation,  floating  contract  with  the  unascertained  person,  if  any,  who 
shall  fulfil  the  prescribed  condition.     A  vincvhum  iuris 
with  one  end  loose  is  on  principle  an  inadmissible  con- 
ception, to  say  nothing  of  the  inconvenience  which  would 
come  from  treating  the  offer  as  an  irrevocable  promise. 
Savigny  quite  justly  held  that  on  this  theory  the  right  of 
action  could  not  be  supported ;  but  he  strangely  missed 

L.  B.  6  Ex.  at  p.  837,  and  p.  28,      see  b.  c.  in  Ex.  Oh.  L.  R.  7  Ex.  at 

below.     As  to  the  somewhat  analo-       p.  117. 

gous  suggestion  made  in  that  case,  (a)  P.  16,  above. 
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the  true  explanation  (a).  To  a  certain  extent,  however, 
tiik  notion  of  a  floating  obligation  is  countenanced  by  the 
language  of  the  judges  in  the  cases  above  discussed ;  and 
it  also  receives  some  apparent  support  from  the  much 
earlier  case  of  WiUiama  v.  Carwardine{b).  There  a 
reward  had  been  offered  by  the  defendant  for  information 
which  should  lead  to  the  discovery  of  a  murder.  A  state- 
ment which  had  that  effect  was  made  by  the  plaintiff,  but 
not  to  ihe  defendant,  nor  with  a  view  to  obtaining  the 
reward,  nor,  for  aught  that  appears,  with  any  knowledge 
tiiat  a  reward  had  been  offered.  The  Court  held,  never- 
thel^s,  that  the  plaintiff  had  a  good  cause  of  action, 
because  the  motive  with  which  the  information  was  given 
was  immaterial:  on  which  it  must  be  observed  that  the 
question  is  not  of  motive  but  of  intention.  The  decision 
sets  up  a  contract  without  any  animus  contrahendi.  If  it 
be  now  law  (which  may  be  doubted),  it  goes  to  show  that 
in  this  class  of  cases  there  may  be  an  acceptance  constitut- 
ing a  contract  without  any  commimication  of  the  proposal 
to  the  acceptor,  or  of  the  acceptance  to  the  proposer.  But 
the  statement  of  Parke,  J.  that  "  there  was  a  contract  with 
any  person  who  performed  the  condition  mentioned  in  the 
advertisement,*'  is  rather  ambiguous;  it  savours  of  the 
notion  that  there  is  an  inchoate  or  unascertained  obligation 
from  the  first  pabUshing  of  the  offer.  And  if  such  were 
indeed  the  ratio  decidendi,  we  need  not  hesitate  to  say 
that  at  the  present  day  it  cannot  be  maintained.  The 
modem  cases  not  already  cited  have  turned  only  on  the 
question  whether  the  party  claiming  the  reward  had  in 
fact  performed  the  required  condition  according  to  the 
terms  of  the  advertisement  (c). 

The  Supreme  Court  of  the  United  States  held  a  few  Revora- 
years  ago  that  a  general  proposal  made  by  public  announce- 


tion  of 


(a)  Obi.  2,  90.    It  is  the  mm«  (6)  4  B.  &  Ad.  621. 

•ferange  inasmuch  as  within  a  couple  (c)  References  were  given  in  the 

of  pagee  he    doee   give    the   true  former  editioni  of  this  work  (p.  175, 

aaalTsis  for  the  not  dissimilar  case  2nd  ed.)« 
of  a  sale  by  auction. 


O  2 
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ment  may  be  effectually  revoked  by  an  announcement  of 
equal  publicity,  such  as  an  advertisement  in  the  same 
newspaper,  even  as  against  a  person  who  afterwards  acts 
on  the  proposal  not  knowing  that  it  lias  been  revoked. 
For  "  he  should  have  known,"  it  is  said,  "  that  it  could  be 
revoked  in  the  manner  in  which  it  was  made  '*  (a).  In 
other  words,  the  proposal  is  treated  as  subject  to  a  tacit 
condition  that  it  may  be  revoked  by  an  announcement 
made  by  the  same  mean&  This  is,  perhaps,  a  convenient 
rule,  and  may  possibly  be  supported  as  a  fair  inference  of 
fact  from  the  habits  of  the  newspaper-reading  part  of 
mankind  :  yet  it  seems  a  rather  strong  piece  of  judicial 
legislation. 

We  may  add  one  or  two  miscellaneous  instances  of 
general  proposals,  not  being  offers  of  reward,  which  have 
been  dealt  with  as  capable  of  acceptance  by  any  one  to 
whose  hands  they  might  come. 

In  £x  parte  Asiatic  Banking  Corporation  (6),  the 
following  letter  of  credit  had  been  given  by  Agra  and 
Masterman's  Bank  to  Dickson,  Tatham  and  Co. 

"  No.  394  You  are  hereby  authorized  to  draw  upon  this  bank^  at 
six  mouths  sight,  to  the  extent  of  jCl 5,000  sterling,  and  such  draft8 1 
undertake  duly  to  honour  on  presentation.  This  credit  will  remain 
in  force  for  twelve  months  from  this  date,  and  parties  negotiating 
bills  under  it  are  requested  to  indorse  particulars  on  the  back  hereof. 
The  bills  must  specify  that  they  are  drawn  under  credit  No.  394,  of 
the  3lst  of  October,  1865." 

The  Asiatic  Banking  Corporation  held  for  value  bills 
drawn  on  the  Agra  and  Masterman's  Bank  under  this 
letter ;  the  Bank  stopped  payment  before  the  bills  were 
presented  for  acceptance,  and  Dickson,  Tatham,  and  Co. 
were  indebted  to  the  Bank  in  an  amount  exceeding  what 
was  due  on  the  bills :  but  the  Corporation  claimed  never- 
theless to  prove  in  the  winding-up  for  the  amount,  one  of 
the  groimds  being  *'  that  the  letter  shown  to  the  person  ad- 


(a)  Shuei/  V.  United  Statts,  2  Otto 
{92  U.  S.)  73. 


(6)  2  Ch.  391. 
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vancing  money  constituted,  when  money  was  advanced  on 
the  faith  of  it,  a  contract  by  the  Bank  to  accept  the  bills." 
Cairns,  KJ.,  adopted  this  view,  holding  that  the  letter  did 
amount  to  "  a  general  invitation  "  to  take  bills  drawn  by 
Dickson,  Tatham,  and  Co.  on  the  Agra  and  Masterman's 
Bank,  on  the  assurance  that  the  Agra  and  Masterman's 
Bank  would  accept  such  bills  on  presentation ;  and  that 
the  acceptance  of  the  offer  in  this  letter  by  the  Asiatic 
Banking  Corporation  constituted  a  binding  legal  contract 
against  the  Agra  and  Masterman's  Bank  (a).     The  diffi-  This  caro 
culties  above  discussed  do  not  seem  to  exist  in  this  case.  ^^^^  jj^™ 
From  an  open  letter  of  credit   (containing  too   in   this  c^lty  >n 
instance  an  express  request  to  persons  negotiating  bills  g.  N.  R. 
under  it  to  indorse  particulars)  there   may  be   inferred  ^®' 
without  any  violence  either  to  law  or  to  common  reason  a 
proposal  or  request  by  the  author  of  the  letter  to  the  mer- 
cantile public  to  advance  money  on  the  faith  of  the  under- 
taking expressed  in  the  letter.     This  undertaking  must 
then  be  treated  as  addressed  to  any  one  who  shall   so 
advance  money:    the  thing  to  be  performed  by  way  of 
consideration  for  the  undertaking  is  definite  and  substan- 
tial, and  is  in  fact  the  main  object  of  the  transaction.     If 
any  question  arose  as  to  a  revocation  of  the  proposal,  it 
would  be  decided  by  the  rules  which  apply  to  the  revoca- 
tion of  proposals  made  by  letter  in  general  (6). 

Another  instance  of  contracts  made  by  general  offer  is 
in  the  documents  called  "advance  notes,"  by  means   of 

{a)  In  ScoU  v,  PUkingtony  2  B.  &  an  English  court.    So  far  m  any 

8.   11,  31  L.  J.  Q.  B.  81,  OD  the  opinion  was  expressed  by  the  Court 

other  hand,  an  action  was  brought  as  to  what  should  have  been  the 

on  a   judgment    of    the    Supreme  decision  on  the  same  facts  in  a  case 


Court  of  New  Tork  on  a  very  governed  by  the  law  of  England,  it 
similar  state  of  facts.  The  decision  was  against  any  right  of  action  at 
of  the  English  Court  was  that  the  law  being  acquired  by  the  bill- 
law  applicable  to  the  case  was  the  holders.  This  however  was  by  the 
law  of  New  York,  and  that  the  way,  and  as  a  concession  to  the 
judgment  having  been  nven  by  a  defendants,  and  is  therefore  no 
court  of  competent  jurisdiction  in  a  positive  authority. 
case  to  which  the  local  law  was  (6)  See  however  Shuey  v.  United 
properly  applicable,  there  was  no  Stales,  p.  20,  abov«^ 
room  to  question  its  correclncsfi  in 
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which  sailors'  wages  used  commonly  to  be  paid.  The  form 
was  a  promise  to  pay  so  much  to  any  one  who  should 
advance  so  much  on  the  document  to  a  named  person  (the 
sailor),  and  the  person  who  made  the  advance  could  there- 
upon sue  for  the  promised  amount  (a). 
Sutate  of  The  bearing  of  the  Statute  of  Frauds  on  these  contracts 
imd'^-  ^^®  '^y  advertisements  or  general  offers  has  been  dis- 
tracts by  cussed  incidentally  in  a  case  brought  before  the  Judicial 
ment:  Committee  of  the  Privy  Council  on  appeal  from  the 
w^La  S"P^°^^  Court  of  New  South  Wales  (6).  It  is  settled 
V,  Bymef.  that  the  requirements  of  the  statute  in  the  cases  where  it 
applies  are  generally  not  satisfied  unless  the  written  * 
evidence  of  the  contract  shows  who  both  the  contracting 
parties  are.  But  it  was  suggested  in  the  Colonial  Court 
that  in  the  case  of  a  proposal  made  by  advertisement, 
where  the  nature  of  the  contract  {e.g.  a  guaranty)  was  such 
as  to  bring  it  within  the  statute,  the  advertisement  itself 
might  be  a  sufficient  memorandum,  the  other  party  being 
indicated  as  far  as  the  nature  of  the  transaction  would 
admit  (c).  The  Judicial  Committee,  however,  showed  a 
strong  inclination  to  think  that  this  view  is  not  tenable, 
and  that  in  such  a  case  the  evidence  required  by  the 
statute  would  not  be  complete  without  some  further 
writing  to  show  who  in  particular  had  accepted  the  pro- 
posal. It  was  observed  that  as  a  matter  of  fact  the  cases 
on  advertisements  had  been  of  such  a  kind  that  the  statute 
did  not  apply  to  them,  and  it  was  a  mere  circumstance 
that  the  advertisement  was  in  writing  (d).  We  are  not 
aware  of  the  point  having  arisen  in  any  later  case.  The 
opinion  here  expressed  by  the  Court  is  worth  noticing  for 

(a)  See  McKune  y.  Joynmn,  5  C. B.  IBL 

N.  S.  218,  28  L.  J.  C.  P.  183.  These  (rf)  See  »t  p.  198.    The  IftDguage 

advance  notes  are  now  made  illegal  of  the    head-note    is    misleading; 

after  Aug.  1,  1881.     Merchant  Sea-  there  is  no  sagffestion  in  the  judg- 

men  (Payment  of  Wages  and  Rating)  ment  of  any  su<m  proposition  of  law 

Act,  48  &  44  Vict  o.  16,  s.  2.  as  that  the  Statute  of  Frauds  is  not 

(6)  WiUianu  v.  Bjfrnet,  1   Moo.  applicable  to  contraote  made  in  this 

P.  G.  C.  N.  S.  154.  manner. 

(c)  Per  Stephen,  C.  J.  at  pp.  167, 
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another  reason.  It  is  an  authority  in  favour  of  the  view 
which  we  have  adopted  as  the  only  sound  one,  namely,  that 
there  is  no  anomalous  contract,  but  a  contract  between 
ascertained  persons  which  is  constituted  by  the  acceptance 
of  the  proposal 

2.  A  proposal  may  be  revoked  at  any  time  before  accept-  Revoca- 
ance,  hut  not  afterwards.  p^>^. 

For  before  acceptance  there  is  no  agreement,  and  there- 
fore the  proposer  cannot  be  bound  to  anything  (a).  So 
that  even  if  he  purports  to  give  a  definite  time  for  accept- 
ance, he  is  free  to  withdraw  his  proposal  before  that  time 
has  elapsed.  He  is  not  bound  to  keep  it  open  unless  there 
is  a  distinct  collateral  contract  to  that  efifect,  founded  on  a 
distinct  consideration.  If  in  the  morning  A.  offers  goods  Cooke  v, 
to  R  for  sale  at  a  certain  price,  and  gives  B.  till  four  *^* 
o'clock  in  the  afternoon  to  make  up  his  miud,  yet  A.  may 
sell  the  goods  to  C.  at  any  time  before  four  o'clock,  so  long 
as  B.  has  not  accepted  his  offer  (6).  But  if  B.  were  to 
say  to  A.:  "At  present  I  do  not  know,  but  the  refusal  of 
your  offer  for  a  definite  time  is  worth  something  to  me ;  I 
will  give  you  so  much  to  keep  it  open  till  four  o  clock " 
(or  even,  it  may  be,  "  If  you  will  keep  it  open  till  four 
o'clock,  then,  in  the  event  of  my  taking  the  goods,  I  will  add 
so  much  to  the  price  ")  (c),  and  A.  were  to  agi*ee  to  this, 
then  A.  would  be  bound  to  keep  his  offer  open,  not  by  the 
offer  itself,  but  by  the  subsequent  independent  contract. 
If  A.  on  Wednesday  bands  to  B.  a  memorandum  offering  to  DiddnMn 
sell  a  house  at  a  certain  price,  with  a  postscript  stating  that  ^ 
the  offer  is  to  be  "left  over"  till  nine  o'clock  on  Friday 
morning,  A  may  nevertheless  sell  the  house  to  C.  at  any 
time  before  the  offer  is  accepted  by  B.    If  B.,  having  heard 

{a)  The  same  rule  applies  to  *  Benjamin  on  Sale,  51—55. 
prnponl  to  vary  an  exisUng  agree-  (c)  See  O,  N.  Ry.  Co.  v   WUham^ 

DMut ;    Qilhe$  v.  Lwnino^  4  C.  B.  L.  R.  9  C.  P.  16  :  combining  this 

N.  S.  485.  with  the  principle  of  BochsUr  v. 

(6)  Cooke  V.  Oxfey,  3  T.  R.  653  ;  Dela  Tour,  2  £.  &  R  678»  22  I..  J. 

affd.  in  Ex.  Cb.,  see  note  :  and  for  Q.  B.  455,  and  Frost  v.  Knu/ki,  L.  R. 

oonsidentioo  of  criticisms    which  7  Ex.  Ill,  one  may  get  the  result 

have  been  made  upon  the  cabe,  see  in  the  text. 


V.  Dodds. 
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of  A/s  dealing  with  C,  tenders  a  formal  acceptance  to  A., 
this  is  inoperative  (a).     It  is  different  in  the  modem  civil 
law.    There  a  promise  to  keep  a  proposal  open  for  a  definite 
%time  is  treated  as  binding,  as  indeed  there  appears  no 
reason  why  it  should  not  be  in  a  system  to  which   the 
doctrine  of  consideration  is  foreign :  nay,  there  is  held  in 
effect  to  be  in  every  proposal  an  implied  promise  to  keep 
it  open  for  a  reasonable   time  (6).     In  our  own  law  the 
effect  of  naming  a  definite  time  in  the  proposal  is  simply- 
negative  and  for  the  proposer's  benefit :  that  is,  it  operates 
as  a  warning  that  an  acceptance  will  not  be  received  after 
the  lapse  of  the  time  named,  not  as  an  undertaking  that  if 
given  sooner  it  shall  be.     In  fact,  the  proposal  so  limited 
comes  to  an  end  of  itself  at  the  end  of  that  time,  and 
there  is  nothing  for  the  other  party  to  accept.     This  leads 
us  to  the  next  rule,  namely : — 
Determi-        3.  The  proposer  may  prescribe  a  certain  time  within 
prl^iJ^    which  the  proposal  is  to  be  accepted,  and  the  manner  and 
by  lapse  of  form  in  which  it  is  to  be  accepted.     If  no  time  is  pre- 
or  reason-  scribed,  the  acceptance  must   be  communicated  to  him 
able  time,  within  a  reasonable  time.     In  neither  case  is  the  acceptor 
answerable  for  any  delay  which  is  the  consequence  of  the 
proposer's  own  default.    If  no  manner  or  form  is  prescribed, 
the  acceptance  may  be  communicated  in  any  reasonable 
or  usual  manner  or  form. 

This  is  almost  self-evident,  standing  alone ;  we  shall  see 
the  importance  of  not  losing  sight  of  it  in  dealing  with 
certain  difficulties  to  be  presently  considered.  Note,  how- 
ever, that  though  the  proposer  may  prescribe  a  form  or 
time  of  acceptance,  he  cannot  prescribe  a  form  or  time  of 
refusal,  so  as  to  fix  a  contract  on  the  other  party  if  he  does 
not  refuse  in  some  particular  way  or  within  some  particular 
time  (c). 

Among  other  conditions,  the  proposal  may  prescribe  a 

(a)  Dickiruim  v.  Dodd*  (C.  A.),  2  (b)  Vangerow,   Pand.   §  603  (8, 

Ch.  D.  463.    The  case  suggests,  but  253) ;  see  L.  R.  5  Ex.  337,  n. 
does  not  decide,  another  question  (<;)  Feftkouse  v.  BmcUeif,  11  C.  B. 

which  wiU  be  presently  considered.  N.  S.  869,  875,  31  L.  J.  C.  P.  204. 
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particular  place  for  acceptance,  and  if  it  does  so,  an  accept- 
ance elsewhere  will  not  do  (a).  The  real  question  in  cases 
of  this  kind  is  whether  the  condition  a^  to  time,  place,  or 
manner  of  acceptance  was  in  fact  part  of  the  terms  of  the 
proposal 

There  is  direct  authority  for  the  statement  that  the 
proposal  must  at  all  events  be  taken  as  limited  to  a  reason- 
able time  (b) ;  nor  has  it  ever  been  openly  disputed.  The 
rule  is  obviously  required  by  convenience  and  justice.  It 
may  be  that  the  proposer  has  no  means  of  making  a  re- 
vocation known  (e,g.  if  the  other  party  changes  his  address 
without  notice  to  him,  or  goes  on  a  long  journey),  and  he 
cannot  be  expected  to  wait  for  an  unlimited  time.  There 
is  also  direct  authority  to  show  that  an  acceptance  not 
communicated  to  the  proposer  or  his  agent  does  not  make 
a  contract  (c) ;  but  this  is  subject  to  an  important  excep- 
tion, as  we  shall  presently  see,  where  the  parties  are  in 
correspondence  through  the  post-office. 

4.  A  proposal  is  revoked  by  communication  to  the  other  Revoca- 
party  of  the  proposer's  intention  to  revoke  it,  and  the  p^>^ 
revocation  can  take  effect  only  when  such  communication  mi"*^ 
is  made  before  acceptance.  cated 

The  communication  may  be  either  express  or  tacit,  and  ^^^' 
notice  received  in  fact,  whether  from  the  proposer  or  from 
any  one  in  bis  behalf  or  otherwise,  is  a  sufficient  commu- 
nication. 

The  rule  involves'  two  or  three  points  which,  strange  to  Revoca- 
say,  were  not  expressly  disposed  of  by  any  English  authority  ^^^©e 
until  quite  lately.     The  first  is  that  an  express  revocation  too  l»*o- 
communicated  after  acceptance,  though  determined  upon 
before  the  date  of  the  acceptance,  is  too  late.     In  the 
earlier  editions  of  this  book  the  question  was  treated  as 

(a)  EUamm  v.  Jfenthaw  (Snp.  Ct.  Ex.  109. 
U.  S.),  4  Wheat.  226,  LangdeU,  Set  (c)  M*/ver  v.  Richardmm,  1  M.  & 

Ca.  on  Cant.  48.  S.  657 ;  MozUif  v.  Tinkler,  1  C.  M. 

(6)  BiBily*$  ca.,  6  Eq.  428,  8  Ch.  A  R.  692  ;  RusseU  v.  Thomion,  4  H. 

529 ;  JiamsffoU  ffoid  Co,  v.  Manle-  &  N.  788,  798,  804 ;  J/cbb't  ca.,  4 

jSort,  mme  Co.  v.  GMsmid,  I..  R.  1  Eq.  9. 
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v^^tT*     practically  settled,  but  only  in  1880  was  it  ^tually  decided, 
hoven.       first  by  Lindley,  J.  in  Byrne  v.  Van  Tienhoven  (a),  and 
again  shortly  afterwards  by  Lush,  J.  (now  Lord  Justice)  in. 
Stevenson  v.  MacLean  (6).     It  will  suffice  to  give  shortly 
the  facts  of  the  former  case.     The  defendants  at  Cardiff 
wrote  to  the  plaintiffs  at  New  York  on  the  1st  of  October^ 
1879,  offering  for  sale  1000  boxes  of  tinplates  on  certaiu 
terms.     Their  letter  was  received  on  the  11th,  and  on  the 
same  day  the  plaintiff  accepted  the  offer  by  telegraph, 
confirming  this  by  a  letter  sent  on  the  15th.     Meanwhile 
the  defendants  on  the  8th  of  October  had  posted  a  letter 
withdrawing  their  offer  of  the  1st :  this  reached  the  plain- 
tiffs on  the  20th.     The  plaintiffs  insisted  on  completion  of 
the  contract ;  the  defendants  maintained  that  there  was  no 
contract,  the  offer  having  been,  in  their  view,  withdrawn 
before  the  acceptance  was  either  received  or  despatched. 
Lindley,  J.  stated  as  follows  the  questions  to  be  considered  : 
"  1.  Whether  a  withdrawal  of  an  offer  has  any  effect  until 
it  is  communicated  to  the  person  to  whom  the  offer  has 
been  sent  ?     2.  Whether  posting  a  letter  of  withdrawal  is  a 
communication  to  the  person  to  whom  the  letter  is  sent  ?" 
The  .first  he  answered  in  the  negative,  on  the  principle 
"  that  a  state  of  mind  not  notified  cannot  be  regarded  in 
dealings  between  man  and  man,  and  that  an  uncommuni- 
cated  revocation  is  for  all  practical  purposes  and  in  point 
of  law  no  revocation  at  all.*'     The  second   he  likewise 
answered  in  the  negative,  on  grounds  of  both  principle  and 
convenience,  and  notwithstanding  an  apparent,  but  only 
apparent,  inconsistency  with  the  rule  as  to  acceptances  by 
letter  which  will  be  presently  considered. 
Afl  to  tacit      It  seems  impossible  to  find  any  reason  in  principle  why 
the  necessity  for  communication  should  be  less  in  the  case 
of  a  revocation  which  is  made  not  by  words  but  by  conduct, 
as  by  disposing  to  some  one  else  of  a  thing  offered  for  sale. 
Nor  does  it  seem  practicable  in  the  face  of  the  decisions 

(a)  5  0.  P.  D.  844.  (6)  6  Q.  B.  D.  346. 
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just  cited,  though  they  do  Dot  actually  cover  such  a  case, 
to  say  that  any  such  difference  is  recognized  by  the  law  of 
Snglaod.     The  authority  most  in  point,  Dickinson  v. 
Dodda  (a),  is  not  of  itself  decisive.    The  facts  were  these. 
A.  offered  in  writing  to  sell  certain  houses  to  B.,  abiding  a 
statement  that  the  offer  was  to  be  ''left  over''  until  a  time 
named  ;  which  statement,  as  we  have  already  seen,  could 
have  no  legal  effect  unless  to  warn  B.  that  an  acceptance 
would  not  be  received  at  any  later  time.    R  made  up  his 
mind  the  next  morning  to  accept,  but  delayed  communi- 
cating his  acceptance  to  A.     In  the  course  of  the  day  he 
heard  from  a  person  who  was  acting  as  his  agent  in  the  matter 
that  A.  had  meanwhile  offered  or  agreed  to  sell  the  property 
to  C.     Early  on  the  following  day  (and  within  the  time 
limited   by  A.'8   memorandum)   B.   sought    out  A.   and 
handed   a  formal  acceptance  to  him;  but  A.  answered, 
**  You  are  too  late.     I  have  sold  the  property."    It  was 
held  in  the  first  instance  by  Bacon,  Y.C,  that  A.  had  made 
to  B.  an  offer  which  up  to  the  time  of  acceptance  be  Had 
not  revoked,  and  that  consequently  there  was  a  binding 
contract  between  A.  and  B.     But  in  the  C!ourt  of  Appeal 
this   decision   was  reversed.     James  and  Mellish,  L.JJ., 
pointed  out  that,  although  no  "  express  and  actual  with- 
drawal  of  the  offer"  had  reached  B.,  yet  by  his  own 
showing  B.,  when  he  tendered  his  acceptance  to  A.,  well 
knew  that  A.  had  done  what  was  inconsistent  with  a  con- 
tinued intention  of  contracting  with  B.     Blnowing  this,  B. 
could  not  by  a  formal  acceptance  force  a  contract  on  A.  (b). 
It  does  not  appear  that  the  knowledge  which  B.  in  fact  had 
was  conveyed  te  him  or  his  agent  by  or  through  A-,  or  any 
one  intending  te  communicate  it  on  A-'s  behalf.    Therefore 
the  case  dteides  that  knowledge  in  point  of  fact  of  the 

(a)  2  Ch.  D.  463  (C.A.).    One  or  withdrawal  of  the  offer,  even  al- 

iwo  immaterial  details  are  omitted  though  the  person  to  whom  the  offer 

in  stating  the  facts.  was  first  made  had  no  knowledge  of 

(6)  BaiQgallay,    J.A.    concorred.  the  sale."    This,  I  venture  to  think, 

The  head-note  says :  **SembU,  that  is  quite  unwarranted  by  the  judg- 

the  sale  of  the  property  to  a  third  ments.    See  especially  the  remarks 

person  would  of  itself  amount  to  a  of  Mellish,  L.J.  ad  Jin. 
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proposer's  changed  intention,  however  it  reaches  the  other 
party,  will  make  the  proposer's  conduct  a  sufficient  revoca- 
tion. But  what  if  B.  had  communicated  his  acceptance  to 
A-  without  knowing  anything  of  A.*s  dealings  with  C.  ? 
This  question  remains  open,  and  must  be  considered  on 
principle. 
PongibiKty  Suppose  that  A.  oflfers  to  sell  one  hundred  tons  of  iron 
^p^!^^  to  B.,  not  designating  any  specific  lot  of  iron,  and  that  B. 
ftuce.  desires  time  to  consider,  and  A.  assents.  Then  A.  meets 
with  C,  they  talk  of  the  price  of  iron,  and  C.  offers  A.  a 
better  price  than  he  has  asked  from  B.,  and  they  strike  a 
bargain  for  a  hundred  tons.  Then  B.  returns,  and  in  ignor- 
ance of  A.'s  dealings  with  C.  accepts  A.'8  offer  formerly 
made  to  him.  Here  are  manifestly  two  good  contracts. 
A.  is  bound  to  deliver  100  tons  of  iron  to  B.  at  one  price, 
and  100  tons  to  C.  at  another.  And  if  A.  has  in  fact 
only  one  hundred  tons,  and  was  thinking  only  of  those 
hundred  tons,  it  makes  no  difference.  He  would  be 
equally  bound  to  B.  and  C.  if  he  had  none.  He  must 
deliver  them  iron  of  the  quantity  and  quality  contracted 
for,  or  pay  damages.  How  then  will  the  case  stand  if, 
other  circumstances  being  the  same,  the  dealing  is  for 
specific  goods,  or  for  a  house?  Here  it  is  impossible 
that  A  should  perform  his  agreement  with  both  B.  and 
C,  and  therefore  they  cannot  both  make  him  perform 
it;  but  that  is  no  reason  why  he  should  not  be  answer- 
able to  both  of  them.  The  one  who  does  not  get  per- 
formance may  have  damages.  It  remains  to  ask  which 
of  them  shall  have  the  option  of  claiming  performance,  if 
the  contract  is  otherwise  such  that  its  performance  can  be 
specifically  enforced.  The  most  convenient  solution  would 
seem  to  be  that  he  whose  acceptance  is  first  in  point  of 
time  should  have  the  priority :  for  the  preference  must  be 
given  to  some  one,  and  the  first  acceptance  makes  the  first 
complete  contract.  There  is  no  reason  for  making  the 
contract  relate  back  for  this  purpose  to  the  date  of  the 
proposal. 
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It  is  right  to  add  that  Cooke  v.  Oxley  (a)  may  be  so  read 
as  to  support  the  opinion  that  a  tacit  revocation  need  not 
be  communicated  at  all.  But  the  apparent  inference  to 
this  eflfect  is  expressly  rejected  in  Stevenson  v.  MacLean  (6), 
and  therefore  need  not  be  discussed  hqre. 

Roman  law  supplies  no  direct  answer  to  questions  of  <^|fi*»>^ 
this  class,  and  not  much  that  tends  to  suggest  one.  tinental 
Modem  civilians  have  differed  greatly  in  their  opinions.  ^^*«"« 
Pothier  lays  down  a  rule  directly  contrary  to  that  now 
settled  in  our  law.  The  passage  (Contr.  de  Vente,  §  32) 
is  well  known,  and  may  also  be  seen,  but  slightly  abridged, 
in  Mr.  Benjamin's  work  on  Sale  (pp.  57,  58).  Pothier 
does  not  fail  to  see  the  manifestly  imjust  consequences  of 
letting  a  revocation  take  effect,  though  the  other  party  has 
received,  accepted,  and  acted  upon  the  proposal  without 
knowing  anything  of  the  proposer's  intention  to  revoke  it ; 
but  he  escapes  them  by  imposing  an  obligation  on  the 
proposer,  upon  grounds  of  natural  equity  independent  of 
contract,  to  indemnify  the  party  so  accepting  against  any 
damage  resulting  to  him  from  the  transaction.  This  treat- 
ment of  the  subject  wholly  overlooks  the  consideration 
that  not  intention  in  the  abstract,  but  communicated 
intention,  is  what  we  have  to  look  to  in  all  questions  of 
the  formation  of  contracts  (c).  And  the  obligation  to 
indemnify  (which  must  be  classed  as  quasi  ex  delicto  if 
anything)  is  not  only  a  cumbrous  and  inelegant  device, 
bat,  as  Mr.  Benjamin  points  out,  overshoots  its  mark  by 
being  in  turn  unfair  to  the  proposer.  The  same  or  a 
closely  similar  view  has  been  taken  by  some  recent  German 
writers  of  repute  {d).    Far  more  satisfactory  is  Vangerow 

(a)  3  T.  R.  658.  In  the  light  of  the  latert  authorities 

(6)  5  Q.  B.  D.  at  p.  851.     Sir  no  such  expedient  Beems  neceesary. 
W.  R.  Anaon,  writing  in  1879,  and  (c)  Leake,  Elementary  Digest  of 

troubled    by    this    construction   of  the  Law  of  Contracts,  44  n. 
Cookt  V.  Oileyf  and  apparently  ac-  {d)  Windscheid,  Pand.  §  807,  oit- 

cepting  the  head-note  in  Diekmaon  ing  among  others  Ihering,  who  c^ 

▼.  J>oadt^  makes  a  distinction  be-  the  right  acquired  on  this  theory  by 

tween  cases  "  where  the  parties  are  the  acceptor  without  notice  of  revo* 

in  immediate  commmiication ^  and  cation  "das    negative    Vertragsin- 

where  they  "communicate  by  cor-  teresse.'*    So  too  Bell,  Principles  of 

respondenoe.**      (Principles  of    the  the  Law  of  Scotland,  §  78. 
English  Law  of  Contract,  p.  17.) 
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(Pand.  §  603),  whose  opinion  is  to  this  eflfect.  The  decla- 
ration of  an  animus  contrahendi  (whether  by  way  of  pro- 
posal or  of  acceptance),  when  once  made,  must  be  regarded 
as  continuing  so  long  as  no  revocation  of  it  is  communi- 
cated to  the  other  party.  A  revocation  not  communicated 
is  in  point  of  law  no  revocation  at  all.  In  this  respect  the 
revocation  of  a  proposal  or  acceptance  must  be  governed 
by  the  same  rules  as  the  proposal  or  acceptance  itself 
Accept-  5.  An  acceptance  must  be  communicated  to  the  proposer 

re'^tion  ^  ^  effectual,  and  the  communication  of  an  acceptance  or 
thereof  of  its  revocation  is  subject  to  the  same  rules  as  the  com- 
oommuni-  munication  of  a  proposal  or  of  its  revocation:  provided 

oated  like  ^jj^^  j^y  means  of  communication  prescribed  or  authorized 

propoBal,  ''  ,  ,     *^ 

subject  to  by  the  proposer  are  as  against  him  deemed  sufficient. 

^t^ans      '^  *^^  proposer  prescribes  or  authorizes  the  despatch  of 

•uthoriied  an   acceptance   by  means   wholly  or   partly   beyond   the 

poTOT,  and  sender's  control,  such  as  the  public  post  or  telegraph,  then 

in  ^rtiou-  ^^^  acceptance  so  despatched 

spatch  of        (a)  is  complete  as  against  the  proposer  from  the  time  of 

^r  w«  ^  its  despatch  out  of  the  sender's  control ; 

deemed  (ft)  ig  effectual  notwithstanding  any  miscarriage  or  delay 

in  its  transmission  happening  after  such  despatcL 
General         It  should  seem  obvious  that,  as  a  matter  of  general  prin- 
communi-  ciple,  an  uncommunicated  mental  assent  cannot  make  a 
^^^^       contract.     Yet  as  lately  as  1877  it  was  found  needful  to 
reassert  this  principle  in  the  House  of  Lords  (a).     It  is 
true  that  the  proposer  may  dispense  with  actual  communica- 
tion to  this  extent,  that  by  prescribing  a  particular  manner 
of  communication  he  may  preclude  himself  from  afterwards 
showing  that  it  was  not  in  fact  sufficient.     In  Lord  Black- 
bum's  words,  "  when  an  offer  is  made  to  another  party,  and 
in  that  offer  there  is  a  request  express  or  implied  that  he 
must  signify  his  acceptance  by  doing  some  particular  thing,, 
then  as  soon  as  he  does  that  thing  there  is  a  complete 

(a)  Brogden  v.  Metropolitan  Rif,  The  judgments  in  the  Conrt  below 

Co^  2  App.  Ca.,  at  p.  688  (Lori  which  gave  rise  to  these  remarks  are 

Selborne),   at  p.  691  (Lord  Blade-  not  reported, 
bom),  and  at  p.  697  (Lord  Gordon). 
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contract"  (a).  The  most  Important  application  of  this 
exception  will  come  before  us  immediately.  But  it  is  not 
true  "  that  a  simple  acceptance  in  your  own  mind,  without 
any  intimation  to  the  other  party,  and  expressed  by  a  mere 
private  act,  such  as  putting  a  letter  into  a  drawer,"  will,  as 
a  rule,  serve  to  conclude  a  contract. 

It  was  supposed  at  one  time  that  the  Companies  Act,  Agree- 
1862,  had  introduced  a  different  rule  in  the  case  of  agree-  takeshares 
ments  to  take  shares,  and  that  an  applicant  for  shares  f.^^2i^^ 
became  a  shareholder  by  mere  allotment  and  registration,  treated, 
though  nothing  were  done  to  give  notice  to  him  ;  but  it  is 
now  settled  that  this  is  not  so ;  the  ordinary  rules  as  to 
the  formation  of  contracts  must  be  applied  (6).     Bearing  in 
mind  what  these  rules  are  for  simple  cases,  let  us  proceed 
to  more  complex  ones. 

The  proviso  above  given  and  the  explanation  following  Difficul- 

it  are  intended  to  express  the   rules  which,  after  much  contracts 

uncertainty,  have  at  length  been  settled  by  our  Courts  ^y  ^F^ 

•^  r^,  /  spondence. 

as  to  contracts  entered  into  by  correspondence  between 

persons  at  a  distance.     Before   dealing  with  authorities 

it   may  be  useful   to  show   the   general   nature   of  the 

difficulties  that  arise.    We  start  with  the  principle  that 

the  proposer  is  bound  from  the  date  of  acceptance.     Then 

we  have  to  consider  what  is  for  this  purpose  the  date 

of  acceptance,  a  question  of  some  perplexity,  and  much 

vexed  in  the  books.     It  appears  just  and  expedient,  as 

concerning  the  accepting  part/s  rights,  that  the  acceptance 

should  date  from  the  time  when  he  has  done  all  he  can  to 

accept,  by  putting  his  affirmative  answer  in  a  determinate 

course  of  transmission  to  the  proposer.     From  that  time 

he  must  be  free  to  act  on  the  contract  as  valid,  and  disregard 

any  revocation  that  reaches  him  afterwards.     Hence  the 

conclusion  is  suggested  that  at  this  point  the  contract  is 

irrevocable  and  absolute.     But  are  we  to  hold  it  absolute 

(a)   Yet  woold  thii  hold  if  the      tion  known  to  the  propoeer ! 
prescribed  mt-t  were  not  of  a  kind  (6)  Owm*a  case,  3  Ch.  40.  • 

fitted  to  make  the  acceptor's  inten- 
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for  all  purposes,  so  that  on  the  one  hand  the  acceptor  shall 
remain  bound,  though  he  should  afterwards  despatch  a 
revocation  which  arrives  with  or  even  before  the  acceptance ; 
and  on  the  other  hand,  the  proposer  shall  be  bound,  though, 
without  any  default  of  his  own,  the  acceptance  never  reach 
him  ?  These  consequences  seem,  in  turn,  against  reason 
and  convenience.  The  proposer  cannot,  at  all  events,  act 
on  the  contract  before  the  acceptance  is  communicated  to 
him  ;  as  against  him,  therefore,  a  revocation  should  on 
principle  be  in  time  if  it  reaches  him  together  with  or  before 
the  original  acceptance,  whatever  the  relative  times  of  their 
despatch.  On  the  other  hand,  it  seems  not  reasonable  that 
he  should  be  bound  by  an  acceptance  that  he  never  receives. 
He  has  no  means  of  making  sure  whether  or  when  his 
proposal  has  arrived  (a),  or  whether  it  is  or  not  accepted, 
for  the  other  party  need  not  answer  at  all.  The  acceptor 
might  at  least  as  reasonably  be  left  to  take  the  risk  of  his 
acceptance  miscarrying,  for  in  practice  he  can  easily  take 
means,  if  he  think  fit,  to  provide  against  this. 
Theories  In  the  judicial  treatment  of  these  questions,  however, 
5?P^f4  ™  considerations  of  a  different  kind  have  prevailed.  It  has 
cases :  been  generally  assumed  that  there  must  be  some  one 
^j^^Q®  °  moment  at  which  the  consent  of  the  parties  is  to  be  deemed 

agency  of  complete,  and  the  contract  absolute  a*s  against  both  of  them, 
Postroffioe.        ,cu  f      'c  u  \'         c 

and  for  all  purposes  (as  if  it  were  a  question  of  some  mys- 
terious virtue  inherent  in  the  nature  of  the  transaction, 
and  not  of  positive  rules  of  law)  ;  and  further,  a  peculiar 
character  has  been  attributed  to  the  Post-office  as  a  medium 
of  communication.  In  some  of  the  cases  it  is  said  that  the 
acceptance  of  a  proposal  by  post  completes  the  contract  as 
soon  as  the  letter  is  despatched,  because  the  Post-office  is 
the  common  agent  of  both  parties.  Doubtless  the  Post- 
master-General is  the  agent  of  every  one  who  sends  a  letter, 
for  the  purpose  of  conveying  that  letter  (though  an  agent 

(a)  The  Crerman  post-office,  how-      of  any  letter  with  an  official  oertifi- 
'ever,  undertakes  (if  required  at  the      cate  of  its  delivery, 
time  of  posting)  to  furnish  the  sender 
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who   cannot  be  sued)  ;  but  how  this  supposed  common 
agency  for  two  parties  in  correspondence  is  constituted  or 
proved  I  confess  myself  unable  to  understand.     Perhaps  Dootrin* 
this  lajQguage  was  really  intended  to  convey,  by  means  of  p^,^ 
a  fiction,  what  has  been  more  plainly  said  in  the  latest  and  '^^^f' 

...  1..  1  t  ii.i-nfi    rived  from 

decisive  case,  and  is  given  above  as  the  ground  of  the  Engltsh  bli  antho- 
rule  ;  namely,  that  a  man  who  requests  or  authorizes  an  ™^^  ^ 
acceptance  of  his  offer  to  be  sent  in  a  particular  way  fnust  post 
take  the  risks  of  the  mode  of  transmission  which  he  has 
authorized,  and  that  in  the  common  course  of  affairs  the 
sending  of  a  written  offer  by  post  amounts  to  an  authority 
to  send  the  answer  in  the  same  manner.  But  there  is  a 
fiction  in  this  also.  The  reason  would  be  good  in  the  case 
of  a  man  desiring  an  answer  to  be  sent  to  him  by  some 
extraordinary  means  of  communication,  by  photophone,  for 
example.  But  the  post  (which  may  now  be  said  to  include 
the  telegraph)  is  the  common  and  natural,  or,  in  terms 
familiar  to  the  law,  reasonable  and  usual  means  of  com- 
monieation  between  persons  who  are  not  face  to  face. 
There  is  no  real  authority  or  request,  for  none  is  needed. 
People  use  the  post-oflSce  as  a  matter  of  course.  Even 
when  a  man  desires  an  answer  by  return  of  post,  he  is  not 
thinking  of  the  answer  being  sent  by  post  rather  than  in 
any  other  way,  but  of  having  it  within  a  given  time. 
Could  it  be  held  that  an  answer  by  telegraph  would  not  be 
a  good  acceptance  of  a  proposal  in  this  form,  or  that  it 
would  not  have  been  so  before  the  telegraphs  had  been 
acquired  by  the  post-oflSce?  The  proposer  of  a  contract  by 
letter  does  not  really  choose  the  post  as  a  means  of  com- 
munication more  than  the  acceptor.  Everybody  knows 
that  there  is  practically  no  choice.  Our  received  doctrine 
first  assumes  a  fictitious  request,  and  thence  infers  a 
fictitious  agreement  to  take  all  risks  of  transit,  not  only 
the  risk  of  delay,  but  that  of  the  acceptance  not  being 
delivered  at  alL  Much  of  the  language  that  has  been  used  Revoc»- 
suggests  the  extreme  consequence  that  even  a  revocation  in^ before 
despatched  after  the  acceptance  and  arriving  before  it  would  »'-^*«»P*- 
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be  inoperative.     If  the  contract  is  absolutely  bound   by- 
posting  a  letter  of  acceptance,  a  telegram  revoking  it  would 
be  too  late  ;  and  this  even  if  the  letter  never  arrived  at  all, 
so  that  the  revocation  were  the  only  notice  received  by 
the  proposer  that  there  ever  had  been  an  acceptance.      It 
is  hard  to  believe  that  any  Court  would  decide  this :  in 
Scotland,  indeed,  it  has  been  decided  the  other  way  (a). 
The  case,  meanwhile,  may  arise  in  England  any  day.     No 
satisfactory  solution   of  these  problems  can  in  truth  be 
attained  without  frankly  taking  account  of  their  practical 
character.     The  thing  sought  should  be  to  lay  down  such 
rules  as  would  produce  the  least  amount  of  inconvenience 
to  both  parties.     This  the  Indian  Contract  Act  has  done 
(see  Note  A  in  Appendix),  and,  as  it  appears  to  me,  with 
good  success.     Legal  ingenuity  might  afterwards  exercise 
itself  in  expressing  the  rules  in  the  form  most  consonant 
with  real  or  supposed  first  principles.     However,  we  now 
have  a  settled  rule — at  least  it  is  open  to  be  reconsidered 
only  in  the  House  of  Lords — on  all  points  except  thair  of  a 
revocation  outstripping  the  acceptance  ;  and  any  settled  rule 
is  better  than  none. 
Earlier  The  earlier  cases,  of  which  an  account  is  given  in  the 

TO^raSs  Appendix  (a),  are  now  of  comparatively  little  importance, 
by  corre-  They  established  that  an  acceptance  by  post,  despatched 
'  in  due  time  as  far  as  the  acceptor  is  concerned,  concludes 
the  contract  notwithstanding  delay  in  the  despatch  by  the 
proposer's  fault  (as  if  the  offer  is  misdirected),  or  acci- 
dental delay  in  the  delivery ;  and  that  the  contract,  as 
against  the  proposer,  dates  from  the  posting,  so  that  he 
cannot  revoke  his  oflFer  after  the  acceptance  is  despatched. 
Until  1879  it  was  uncertain  whether  a  letter  of  acceptance 
that  miscarried  altogether  was  binding  on  the  proposer. 
In  that  year  the  very  point  came  before  the  Court  of 
Appeal  (6).  An  application  for  shares  in  the  plaintiff 
company,  whose  oflSce  was  in  London,  was  handed  by  the 

(a)  See  Note  B.  v.  Grant,  4  Ex.  D.  216, 

(6)  ffouiehold  Fire  Imurance  €h. 
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defendant  to  a  country  agent  for  the  company.  A  letter  of 
allotment,  duly  addressed  to  the  defendant,  was  posted 
from  the  London  o£5ce,  but  never  reached  him.  The  com- 
pany went  into  liquidation,  and  the  liquidator  sued  for  the 
amount  due  on  the  shares.  It  was  held  by  Thesiger  and 
B^^gg^l&y>  LJJ.,  that  on  the  existing  authorities,  which 
were  carefully  reviewed,  "if  an  offer  is  made  by  letter, 
which  expressly  or  impliedly  authorizes  the  sending  of  an 
acceptance  of  such  oflTer  by  post,  and  a  letter  of  acceptance 
is  posted  in  due  time,  a  complete  contract  is  made  at  the 
time  when  the  letter  of  acceptance  is  posted,  though  there 
may  be  delay  in  its  delivery  "  (a) ;  that,  on  the  grounds 
and  reasoning  of  the  authorities,  this  extends  to  the  case 
of  a  letter  wholly  failing  to  reach  its  address  ;  that  in  this 
case  the  defendant  must  under  the  circumstances  be  taken 
to  have  authorized  the  sending  by  post  of  a  letter  of  allot- 
ment ;  and  that  in  the  result  he  was  bound.  The  rule,  it 
seems,  is  to  be  taken  as  limited  "to  cases  in  which,  by 
reason  of  general  usage,  or  of  the  relations  between  the 
parties  to  any  particular  transactions,  or  of  the  terms  in 
which  the  offer  is  made,  the  acceptance  of  such  offer  by  a 
letter  through  the  post  is  expressly  or  impliedly  autho- 
rized "  (6).  Cases  outside  these  limits,  however,  are  not 
likely  to  be  frequent  Nothing  was  said  by  the  majority 
of  the  Court  about  the  contingency  of  a  revocation  over- 
taking the  acceptance.  Bramwell,  L.  J.  delivered  a  vigorous 
dissenting  judgment,  in  which  he  pointed  out  among  other 
things  the  absurdity  of  treating  such  a  revocation  as  in- 
effectual But  he  relied  mainly  on  the  broad  ground  that 
a  letter  not  delivered  at  all  *'  is  not  a  communication,  and 
that  there  is  no  (xgreement  to  take  it  as  an  equivalent  for 
or  to  dispense  with  a  communication  "  (c).  It  is  perhaps 
not  too  presumptuous  to  regret  that  the  Lord  Justice 
Bramwell  8  view  did  not  prevail.     But  the  result  must  be 

(a)  Baggallay,  It,  J.  i  Ex.  D.  at      the  same  UmiUtion  seems  admitted 
p.  224.  by  Thesiger,  L.  J.  at  p.  218. 

(6)  Baggallay,  L.  J.,  at  p.  228 ;  (c)  4  Ex.  D.  at  p.  234. 

d2 
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taken,  we  think,  as  final.     It  will  be  seen  by  reference  to 
the  Appendix  that  it  is  not  simply  a  decision  by  the  Court 
of  Appeal,  but  a  confirmation  by  the  Court  of  Appeal  of 
that  sense  in  which  a  previous  decision  of  the  House  of 
liOrds  has  on  the  whole  been  generally  understood.     The 
practical  conclusion  seems  to  be  that  every  prudent  man 
who  makes  an  offer  of  any  importance  by  letter  should 
expressly  make  it  conditional  on  his  actual  receipt  of  an 
acceptance  within  some  definite  time.     It  would  be  impos- 
sible to  contend  that  a  man  so  doing  could  be  bound  by 
an  acceptance  which  either  wholly  miscarried  or  arrived 
later  than  the  specified  time  (a). 
Accept-         We  have  seen  that  in  general  the  contract  dates  from 
reiiTteWk  ^^^  acceptance  ;  and  though  the  acceptance  be  in  form  an 
though  re-  acknowledgment  of  an  existing  agreement,  yet  this  will 
in  foiTO.     iiot  make  the  contract  relate  back  to  the  date  of  the  pro- 
{K>sal,  at  all  events  not  so  as  to  affect  the  rights  of  third 
persons  (6). 
Death  of        Thei'e  is  believed  to  be  one  positive  exception  in  our 
««^^an   l^w  ^  ^^^  r^*'®  ^^^^  ^^^  revocation  of  a  proposal  takes 
absolute     effect  only  when  it  is  communicated  to  the  other  party. 

revocation  ,..,  ^,  i»i/» 

though  not  This  exception  is  in  the  case  of  the  proposer  dymg  before 
otbeT*  ^  ^^^  proposal  is  accepted.  '  This  event  is  in  itself  a  revoca- 
party.  tion,  as  it  makes  the  proposed  agreement  impossible  by 
removing  one  of  the  persons  whose  consent  would  make 
it  (c).  There  is  no  distinct  authority  to  show  whether 
notice  to  the  other  party  is  material  or  not ;  but  in  the 
analogous  case  of  agency  the  death  of  the  principal  in  our 
law,  though  not  in  the  civil  law,  puts  an  end  ipso  facto  to 
the  agent's  authority,  without  regard  to  the  time  when  it 
becomes  known  either  to  the  agent  or  to  third  parties  (d). 
It  would  probably  be  impossible  not  to  follow  the  analogy 

(a)  See  per  Theriger,  L.  J.  4  Ex.  (rf)  Blades  v.  FreCj  9  R  &  C.  167 ; 

D.  at  p.  223,   and  per   Bramwell.  CampanaH  v.  Woodhwrn^  15  C.  B. 

L.  J.  at  p.  23S.  400, 2  4  T..  J.  C.  P.  1 3, 2  Kent  Comm. 

(6)  Fffthoutey.  Bimlletf,  11  C.  B.  646,  D.  46,  3,de8.  lut.  et  liherat  82. 

N.  S.  869,  31  L.  J.  C.  I*.'  204.  The  Indian  Contract  Act,  s.  208, 

{e)  Per  Mellish,  L.  J.,  in  Dicliu'  illust.   (c),   adopts  the  rule  of  the 

ton  V.  Doddf,  2  Ch.  D.  at  p.  475.  civil  law. 
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of  this  doctrine.  The  Indian  Contract  Act  makes  the 
knowledge  of  the  other  party  before  acceptance  a  condition 
of  the  proposal  being  revoked  by  the  proposer  s  death.  As  Iiuanity 
for  insanity,  which  is  treated  in  the  same  way  by  the  SonT^^**^' 
Indian  Act,  that  would  not  in  general  operate  as  a  revoca- 
tion by  the  law  of  England,  for  we  shall  see  that  the 
contract  of  a  lunatic  (not  so  found  by  inquisition)  is  only 
voidable  even  if  his  state  of  mind  is  known  to  the  other 
party.  But  it  has  been  said  that  "  if  a  man  becomes  so  far 
insane  as  to  have  no  mind,  perhaps  he  ought  to  be  deemed 
dead  for  the  purpose  of  contracting  "  (a). 

The  next  rule  is  in  principle  an  exceedingly  simple  one. 
It  is  that 

6.  "  In  order  to  convert  a  proposal  into  a  promise  the  Accept- 
acceptance  must  be  absolute  and  imqualified  "  (6).  bSmiquaat 

For  unless  and  until  there  is  such  an  acceptance  on  the  ^^' 
one  part  of  terms  proposed  on  the  other  part,  there  is  no 
expression  of  one  and  the  same  common  intention  of  the 
parties,  but  at  most  expressions  of  the  more  or  less  different 
intentions  of  each  party  separately — in  other  words,  pro- 
posals and  counter- proposals.  Simple  and  obvious  as  the 
rule  is  in  itself,  the  application  to  a  given  set  of  facts  is 
not  always  obvious,  inasmuch  as  contracting  parties  often 
use  loose  and  inexact  language,  even  when  their  com- 
munications are  in  writing  and  on  important  matters.  It 
will  readily  be  seen  that  the  question  whether  the  language 
used  on  a  particular  occasion  does  or  does  not  amount  to  an 
acceptance  is  wholly  a  question  of  construction,  and  gene- 
rally though  not  necessarily  the  constniction  of  a  written 
instrument.  The  cases  in  which  such  questions  have  been 
decided  are  numerous  (c),  and  we  siiall  here  give  by  way 
of  illustration  only  a  few  of  the  more  recent  ones  (d). 

(a)  Bnmwell,  L.J.,  Drew  v.  iYfcnn,  ance,  c.  2,  pp.  76  tqq. 

4  Q.  B.  D.  at  p.  669.  (d)  Op.  aJfio  the  French  case  in 

(&)  Indian    Contract    Act,   s.    7,  the   C4»urt  of  Caftsation    given    in 

8ub-0.  1.  LaDgclell*8  Select  CoaeB  on  Contract, 

(c)  For  collected  authoritiee,  see  15.^. 
ifUeruUa)  Fry  on  Specific  Perform- 
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Instances 
of  insufti- 
cient 
accept- 
ance. 


lu  Hofieyman  v.  Marryat  (a),  before  the  House  of  Lords,  a  pro- 
posal for  a  sale  was  accepted  **  subject  to  the  terms  of  a  contract 
being  arranged  "  between  the  vendor's  and  purchaser's  solicitors  :  this 
was  clearly  no  contract.  Cotnpare  with  this  Hussey  v .  Homt  Payne  (b) , 
from  which  it  seems  that  an  acceptance  of  an  offer  to  sell  land  **  sub- 
ject to  the  title  being  approved  by  our  solicitors  "  is  not  a  qualiiied 
or  conditional  acceptance,  but  means  only  that  the  title  must  be 
investigated  in  the  usual  way  ;  in  other  words,  it  expresses  the  con- 
dition annexed  by  law  to  contracts  of  this  class,  that  a  good  title  shall 
be  shown  by  the  vendor. 

In  Appleby  v.  Johi^on  (c),  the  plaintiff  wrote  to  the  defendant,  a 
calico-piinter,  and  offered  his  services  as  salesman  on  certain  terms, 
among  which  was  this :  "  a  list  of  the  merchants  to  be  r^ularly 
called  on  by  me  to  be  made."  The  defendant  wrote  in  answer  : 
"  Yours  of  yesterday  embodies  the  substance  of  our  conversation  and 
terms.  If  we  can  define  some  of  the  terms  a  little  clearer,  it  might 
prevent  mistakes  ;  but  I  think  we  are  quite  agreed  on  alL  We  shall 
therefore  expect  you  on  Monday.  (Signed)— J.  Appleby. — P.S. — ^I 
have  made  a  list  of  customers  which  we  can  consider  together."  It 
was  held  that  on  the  whole  and  especially  having  regard  to  the  post- 
script, which  left  an  important  term  open  to  discussion,  there  was  no 
complete  contract. 

In  Crossley  v.  Maycock  (d)  an  offer  to  buy  certain  land  was 
accepted,  but  with  reference  to  special  conditions  of  sale  not  before 
known  to  the  intending  purchaser.  Held  only  a  conditional  accept- 
ance. 

In  Stanley  v.  DoiadestpeU  (e)  an  answer  in  this  foiin  :  "  I  have 
decided  on  taking  No.  22,  Belgrave  Boad,  and  have  spoken  to  my 
agent  Mr.  C,  who  will  arrange  matters  with  you,''  was  held  insuffi- 
cient to  make  a  contract,  as  not  being  complete  and  imquaUtied, 
assuming  (which  was  doubtful)  that  the  letter  of  which  it  was  part 
did  otherwise  sufficiently  refer  to  the  term's  of  the  proposal. 

In  AddmeWs  case  (/)  and  Jackson  v.  Turquand  (g),  a  bank  issued  a 
circular  offering  new  shares  to  existing  shareholders  in  proportion  to 
their  interests,  and  also  asking  them  to  say  if  in  the  event  of  any 
shares  remaining  they  should  wish  to  have  any  more.  Certain  share- 
holders wrote  in  answer,  accepting  their  proportion  of  shares,  and 
also  desiring  to  have  a  certain  number  of  additional  shares,  if  they 


(a)  6  H.  L.  C.  112,  by  Lord 
Wensleydale.  The  case  was  not 
argued,  no  one  appearing  for  the 
appellant. 

(6)  4  App.  Ca.  311,  322. 

(c)  L.  R,  9  C.  P.  168. 


id)  18  £q.  180. 

(e)  L.  R.  10  C.  P.  102.    Compare 
Smith  V.  Wa>tter,  3  Ch.  D.  49. 
(/)  1  Eq.  226. 
(^)  L.  R.  4  H.  L,  306. 
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could,  on  the  tenus  statel  in  the  circular.  In  reply  to  this  the 
directors  sent  them  notices  that  the  additional  shares  had  been  allotted 
to  them,  and  the  amount  roust  be  paid  to  the  bauk  by  a  day  named, 
or  the  shares  would  be  forfeited.  It  was  held  by  Kindersley,  V.-C, 
and  coufimied  by  the  House  of  Lords,  that  as  to  the  first  or  propor- 
tional set  of  shares  the  shareholder's  letter  was  an  acceptance  consti- 
tnting  a  contract,  but  as  to  the  extra  shares  it  was  only  a  proposal ; 
and  that  as  the  directors'  answers  introduced  a  material  new  term  (as 
to  fcvfeitore  of  the  shares  if  not  paid  for  within  a  certain  time),  there 
was  no  binding  contract  as  to  these. 

In  Wyn-n£i  case  (a)  two  companies  agreed  to  amalgamate.  The 
agreement  was  engrossed  in  two  parts,  and  contained  a  covenant  by 
the  purchasing  company  to  pay  the  debts  of  the  other.  But  the 
purchasing  company  (which  was  unlimited)  before  executing  its  own 
part  inserted  a  proviso  limiting  the  liability  of  its  members  under 
this  covenant  to  the  amount  unpaid  on  their  shares.  This  being  a 
material  new  term,  the  variance  between  the  two  parts  as  executed 
made  the  agreement  void.  In  this,  and  later  in  Bec)6%  case  (6),  in  the 
dame  winding  up,  a  shareholder  in  the  absorbed  company  applied  for 
shares  in  the  purchasing  company  credited  with  a  certain  sum  accord- 
ing to  the  agreement,  and  received  in  answer  a  letter  allotting  him 
shares  to  be  credited  with  a  ^'  proportionate  amount  of  the  net  assets  " 
of  his  former  company.  It  was  held  that>  apart  from  the  question 
whether  the  allotment  was  conditional  on  the  amalgamation  being 
valid,  there  was  no  contract  to  take  the  shares. 

On  the  other  hand,  the  following  instances  will  show  that  the  rule  Instances 
must  be  cautiously  applied.    An  acceptance  may  be  complete  though  ^^  ^_ 
it  expresses  dissatisfaction  at  some  of  the  terms,  if  the  dissatisfaction  oeptance. 
stops  short  of  dissmtf  so  that  the  whole  thing  may  be  described  as  a 
"  grombling  assent "  (c). 

Again,  an  acceptance  is  of  course  not  made  conditional  by  adding 
words  that  in  truth  make  no  difference  ;  as  where  the  addition  is 
simply  immaterial  ((Q,  or  a  more  formal  memorandum  is  enclosed 
for  signature,  but  not  shown  to  contain  any  new  term  (e).  And 
further,  if  the  person  answering  an  unambiguous  proposal  accepts  it 
with  the  addition  of  ambiguous  words,  which  are  capable  of  being 
construed  consistently  with  the  rest  of  the  document  and  so  as  to 
leave  the  acceptance  absolute,  they  will  if  possible  be  so  construed  (/). 

(a)  8  Ch.  1002.  S.  897. 

(6)  9  Ch.  392.  (c)  (Hbbons  v.  N,  E.  Metrop,  Am^- 

(c)  Joyce  V.  Stoann,  17  C.  B.  N.  S.  lum  District,  11  Beav.  1. 
84  :  cp.  per  Lord  8t  Leonards,  6  (/)  English  <fc  Foreign  OredU  Co, 

H.  L.  C.  277—8  (in  a   dissenting  v.  Arduin,  L.  R  5  H.  L.  64 ;  per 

jndCTient).  Lord  Westbnry,  at  p.  79. 

(3)  Clive  T.  Beaumontf  1  De  G.  & 
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PartiM 
may  post- 
pone con- 
clusion of 
contract, 
though 
agreed  on 
the  tennf, 
till  embo- 
died in 
more  for- 
mal instni' 
ment. 


And  perhaps  it  is  in  like  manner  open  to  the  accepting  party  to 
disregard   an  insensible  or  repugnant  qualification  annexed  to  the 
proposal :  as  where  a  man  offers  to  take  shares  in  a  company,  ^^  if 
limited,"  which  in  c<mtemplation  of  law  he  must  know  to  be  not 
limiteil,  and  the  directors  allot  shares  and  notify  the  allotment  to  him 
without  taking  any  notice  of  the  attempted  qmdification.    But  in  the 
case  referred  to  this  view  is  not  necessary  to  the  result ;   for  the 
applicant  wrote  a  second  letter  recognizing   the  allotment      The 
letter  of  allotment  might  therefore  be  treated  as  a  counter-propoBal, — 
namely,  to  allot  sliares  in  a  company  not  limited — of  which  this  la.st 
was  the  acceptance  (a).     And  in  fact  there  is  one  case  somewhat 
against  the  view  here  sugge^tetl  :  the  letter  of  allotment  was  heade<l 
"  not  transferable,"  apparently  through  a  mere  mistake  of  law,  so 
that  on  a  fair  constiiiction  it  woidd  seem  to  have  been,  not  a  rciilly 
conditional  acceptance,  but  an  acceptance  with  an  imaginary  and 
illusoiy  condition,  wrongly  supposed  to  be  implied  in  the  nature  of 
the  transaction  :  but  it  was  lield  that  no  contract  was  constitutecl  (/>). 
Again,  the  unconditional  acceptance  of  a  proposal  is  not  deprived 
of  its  effect  by  the  existence  of  a  misunderstanding  between  the 
parties  in  the  constructitm  of  collateral  terms  which  are  not  part  of 
the  agreement  itself  (r). 

One  further  caution  is  needed.  All  rules  about  the 
formation  and  interpretation  of  contracts  are  subject  to 
the  implied  proviso,  *'  unless  a  contrary  intention  of  the 
parties  appears."  And  it  may  liappen  that  though  the 
parties  are  in  fact  agreed  upon  the  terms — in  other  words, 
though  there  has  been  a  proposal  suflBciently  accepted  to 
satisfy  the  general  rule — yet  they  do  not  mean  the  agree- 
■  ment  to  be  binding  in  law  till  it  is  put  into  writing  or  into 
a  formal  writing.  If  such  be  the  understanding  between 
them,  they  are  not  to  be  sooner  bound  against  both  their 
wills.  "  If  to  a  proposal  or  oflFer  an  assent  be  given  subject 
to  a  provision  as  to  a  contract,  then  the  stipulation  as  to 
the  contract  is  a  term  of  the  assent,  and  there  is  no  agree- 
ment independent  of  that  stipulation  "  (d).  Whether  such 
is  in  truth  the  understanding  is  a  question  which  depends 


(a)  PcireU'8  ca.,  15  Eq.  250. 

(b)  Duke  V.  Andrrm,  2  Ex.  2P0. 

(c)  Baine9  v.    TToorf/ott,  6  C.  B. 
N.  S.  667,  28  L.  J.  C.  P.  888.    The 


facts  unforttmately  do  not  admit  of 
abridgment. 

(d)    Chinnock    v.  MatxhioHtu  of 
Ely,  4  D.  J.  S.  838,  646. 
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on  the  circumstances  of  each  particular  case ;  if  the  evi- 
dence of  an  agreement  consists  of  written  documents, 
it  is  a  question  of  construction  (not  subject  to  any  fixed 
rule  or  presumption)  whether  the  expressed  agreement  is 
final  (a). 

It  is  not  to  be  supposed,  "  because  persons  wish  to  have 
a  formal  agreement  drawn  up,  that  therefore  they  cannot 
be  bound  by  a  previous  agreement,  if  it  is  clear  that  such 
an  agreement  has  been  made ;  but  the  circumstance  that 
the  parties  do  intend  a  subsequent  agreement  to  be  made 
is  strong  evidence  to  show  that  they  did  not  intend  the 
previous  negotiations  to  amount  to  an  agreement'*  (/;). 
Still  more  is  this  the  case  if  the  first  record  of  the  terms 
agreed  upon  is  in  so  many  words  expressed  to  be  "  subject 
to  the  preparation  and  approval  of  a  formal  contract "  (c). 
But  again :  "  it  is  settled  law  that  a  contract  may  be  made 
by  letters,  and  that  the  mere  reference  in  them  to  a  future 
formal  contract  will  not  prevent  their  constituting  a  bind- 
ing bargain  "  (d).  And  in  Brogden  v.  Metropolitan  Ry, 
Go,  (e),  it  was  held  by  the  House  of  Lords  that  the  con- 
duct of  the  parties,  who  in  fact  dealt  for  some  time  on  the 
terms  of  a  draft  agreement  which  had  never  been  formally 
executed,  was  inexplicable  on  any  other  supposition  than 
that  of  an  actual  though  informal  consent  to  a  contract 
upon  those  terms. 

The  tendency  of  recent  authorities  is  to  discourage  all 
attempts  to  lay  down  any  fixed  rule  or  canon  as  governing 
these  cases.  The  question  may  however  be  made  clearer 
by  putting  it  in  this  way — whether  there  is  in  the  par- 
ticular case  a  final  consent  of  the  parties  such  that  no  new 
term  or  variation  can  be  introduced  in  the  formal  document 
to  be  prepared  (/). 

(a)  RossUtr  ▼.  Miller,  8  App.  Ca.  Jenkins,  8  Ch.  D.  70,  78. 

1124, 1162.  («)  2   App.   Cft,   666 :  see  Lord 

(6)  Ridgway  y.  Wharton,  6  H.  L.  Cairns'  opiiuoii. 

C.288,26i,268,perLordCranworth,  (/)  Lord  Blackburn,  8  App.  Ca. 

C,  andseeper  Lord  Wendeydale  at  at  p.  1151.      In  addition  to  cases 

pp.  805 -6.  already  cited  see  Lewi*  t.   Bvom, 

{()  Winn  V.  BuU,  7  Ch.  D.  29.  (C.  A,)  8  Q.  B.  D.  667. 

\d)  Jamei,  L  J.  in  BowmM  t. 
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■J 

^^4P^^-  Jfi.  Au  ju^reement  is  not  a  contract  unless  its  terms  arc 

beoeruin.  certain  OF  capable  ot  being  made  certain. 

For  the  Court  cannot  enforce  an  agreement  without 
knowing  what  the  agreement  is.     Such  knowledge  can  be 
derived  only  from  the  manner  in  which  the  parties  have 
expressed    their   intention.      If  that  expression    has    do 
definite  meaning,  there  is  nothing  to  go  upon.     The  parties 
may  have  come  to  a  real  agreement,  but  they  must  take 
the  consequences  of  not  having  made  it  intelligible.     Thus 
a  promise  by  the  buyer  of  a  horse  that  if  the  horse  is 
lucky  to  him,  he  will  give  ol.  more,  or  the  buying  of 
another  horse,  is  "  much  too  loose  and  vague  to  be  con- 
sidered in  a  court  of  law."      "The   buying   of  another 
horse "  is  a  term  to  which  the  Court  cannot  assign  any 
definite  meaning  (a).     Questions  of  this  kind,  however,  as 
well  as  those  we  spoke  of  in  the  last  paragraph,  arise 
chiefly  where  the  alleged  contract  is  evidenced  by  writing ; 
and  further,  the  importance  of  the  rule  depends  chiefly  if 
not  wholly  on  the  more  general  rule  of  evidence  which 
forbids  the  contents  or  construction  of  an  instrument  in 
writing  to  be  varied  or  supplemented  by  word  of  mouth. 
Certain  aspects  of  this  rule  will  come  before  us  in  a  later 
chapter.     On  the  rules  of  construction  in  general  we  do 
not  enter ;  but  we  may  mention  shortly  as  a  thing  to  be 
borne  in  mind,  that  words  are  to  be  taken  in  the  sense  in 
which  they  were  understood  by  the  parties  using  them ; 
and  that,  in  the  absence  of  anything  to  show  that  a  dif- 
ferent meaning  was  contemplated,  is  the  sense  in  which  a 
reasonable  man  conversant  with   affairs  of  the  kind  in 
which   the   contract    is    made   would   understand   them. 
The  question   then   is,  can   such  a  sense   be  arrived  at 
with   reasonable  certainty  ?      One  or  two   instances  will 
serve  as  well  as  many.     An  agreement  to  sell  an  estate, 
reserving  "the  necessary  land  for  making  a  railway,"  is 
too  vague  (b).    An  agreement  to  take  a  house  "  if  put 

(a)  OfUhing  v.  Lffnu,  2  B.  &  Ad.  (6)  Pcarce  r.  WaUs,  20  Kq.  492. 

232. 


Digitized  by  VjOOQ IC 


UNCERTAIN   OR   iLLlTSORt   PROMISKS.  43 

iuto  thorough  repair,"  and  if  the  drawing-rooms  were 
"handsomely  decorated  according  to  the  present  style,** 
has  also  been  dismissed  as  too  uncertain  to  be  enforced  (a). 
One  might  at  first  sight  think  it  not  beyond  the  power 
of  a  reasonable  man  or  twelve  reasonable  men  fairly  ac- 
quainted with  dwelling-houses  to  say  whether  the  repairs 
and  decorations  executed  in  a  particular  house  do  or  do 
not  answer  the  above  description.  It  must  be  observed, 
however,  that  this  was  a  suit  for  specific  performance ;  a 
remedy  which  was  often  refused  by  the  Court  of  Chancery 
without  deciding  whether  or  not  a  contract  existed. 

To  this  head  those  cases  are  perhaps  best  referred  in  iihuoiy 
which  the  promise  is  illusory,  being  dependent  on  a  condi-  P***™"^ 
tion  which  in  fact  reserves  an  unlimited  option  to  the 
promisor.  ''Nulla  promissio  potest  consistere,  quae  ex 
voluntate  promittentis  statum  capit "  (6).  Thus  where  a 
committee  had  resolved  that  for  certain  services  "such 
remuneration  be  made  as  shall  be  deemed  right,"  this 
gave  no  right  of  action  to  the  person  who  had  performed 
the  services;  for  the  committee  alone  were  to  judge 
whether  any  or  what  recompense  was  right  (c).  More- 
over a  promise  of  this  kind,  though  it  creates  no  enforce- 
able contract,  is  so  far  efiectual  as  to  exclude  the  promisee 
from  falling  back  on  any  contract  to  pay  a  reasonable 
remuneration  which  would  be  inferred  from  the  transaction 
if  there  were  no  express  agreement  at  all.  In  Roberta  v. 
Smith  (d)  there  was  an  agreement  between  A.  and  B.  that 
B.  should  perform  certain  services,  and  that  in  one  event 
(let  us  say  no.  1)  A.  should  pay  B.  a  certain  salary,  but  that 
in  another  event  (no.  2)  A.  should  pay  B.  whatever  A.  might 
think  reasonable.  Event  no.  2  having  happened,  the 
Court  held  there  was  no  contract  which  B.  could  enforce. 
Services  had  indeed  been  rendered,  and  of  the  sort  for 
which  people  usually  are  paid  and  expect  to  be  paid  ;  so 

(a)  Taphr  v.  PcHington,  7  D.  M.  290. 
O.  828.  (cO  4  H.  &  N.  815,  28  L.  J.  Ex. 

(h)  D.  45.  1.  de  verb.  obL  108,  §  1.  164. 
(r)  Tayltrr  v.   Brewer,  1  M.  &  S. 
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that  in  the  absence  of  express  agreement  there  would  have 
been  a  good  cause  of  action  for  reasonable  reward.     But 
here  B.  had  expressly  assented  to  take  whatever  A.  should 
think  reasonable  (which  might  be  nothing),  and  had  thus 
precluded  himself  from  claiming  to  have  whatever  a  jury 
should  think  reasonable.     It  would  not  be  safe,  however, 
to  infer  from  this  case  that  under  no  circumstances  what- 
ever can  a  promise  to  give  what  the  promisor  shall  think 
reasonable  amount  to  a  promise  to  give  a  reasonable  reward, 
or  at  all  events .  something  which  can  be  found  as  a  fact 
not  to  be  illusory.    The  circumstances  of  each  case  (or  in 
a  written  instrument  the  context)  must  be  looked  to  for 
the  real  meaning  of  the  parties  ;  and  "  I  leave  it  to  you  " 
may  well  mean  in  particular  circumstances  (as  in  various 
small  matters  it  notoriously  does), "  I  expect  what  is  reason- 
able and  usual,  and  I  leave  it  to  you  to  find  out  what  that 
is,"  or,  "  I  expect  what  is  reasonable,  and  am  content  to 
take  your  estimate  (assuming  that  it  will  be  made  in  good 
faith  and  not  illusory)  as  that  of  a  reasonable  man  "  (a). . 
Another  somewhat  curious  case  of  an  illusory  promise 
(though  mixed  up  to  some  extent  with  other  doctrines)  is 
Moorhoiwe  v.  Colvin  (6);    There  a  testator,  having  made 
a   will  by  which   he  left  a  considerable  legacy  to  his 
daughter,  wrote  a  letter  in  which  he  said,  after  mentioning 
her  other  expectations,  "  this  is  not  all :  she  is  and  shall 
be  noticed   in  my  will,  but  to  what  further  amount  I 
cannot  precisely  say."     The  legacy  was  afterwards  revoked. 
It  was  contended  on  behalf  of  the  daughter's  husband, 
to  whom  the  letter  had  with  the  testator's  authority  been 
communicated  before  the  marriage,  that  there  was  a  con- 
tract binding  the  testator's  estate  to  the  extent  of  the 
legacy  given  by  the  will  as  it  stood  at  the  date  of  the 
letter.     But  it  was  held   that    the    testator's  language 

(a)  Such  a  case  (if  it  can  b«  sup-  was  foi*  the  jury  to  ascertain  how 

ported,  see  the  remarks  on  it  in  much  the   defendant,   acting  bona 

Robeii*   V.   Smith)    was   Bryant   v.  ,/{c/e,  would  or  ought  to  have  awarded. 

PLiqhi,  5  M.  &W.  114,  where  the  (ft)  16  Beav.  841,  348;  affd.  by 

majority  of  the  Court  held  that  it  L.J  J.,  ih,  350,  iu 
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expressed  nothing  more  than  a  vague  intention,  although 
it  would  have  been  binding  had  it  referred  to  the  specific 
sam  then  standing  in  the  will,  so  as  to  fix  that  sum  as  a 
minimum  to  be  expected  at  all  events. 

•*He  expressly  promises  such  provision  only. as  he  in  his  will  and 
pleasure  shall  think  fit  If,  ou  her  marriage,  the  testator  had  said, 
*  I  will  give  to  my  child  a  proper  and  safficient  provision,'  the  Court 
might  ascertain  the  amount ;  but  if  the  testator  had  said,  *  I  will  give 
to  my  child  such  a  provision  as  I  shall  choose,'  would  it  be  proper 
for  the  Court  (if  he  gave  nothing)  to  say  what  he  ought  to  have 
given  ? " 

7.  Conduct   which   is   relied   on    as    constituting    the  Tacit  ac- 
acceptance  of  a  contract  must  (no  less  than  wonls  relied  of  contract 
on  for  the  same  purpose)  be  unambiguous  and   uncon-  ™"^  ^ 
ditionai  (a).  guous. 

Where  the  proposal  itself  is  not  express,  then  it  must  Case*  of 
also  be  shown  that  the  conduct  relied  on  as  conveying  the  ^^l^ons 
proposal  was  such  as  to  amount  to  a  communication  to  «» tickets, 
the  other  party  of  the  proposer's  intention.  Difficult 
questions  may  arise  on  this  point,  and  in  particular  have 
arisen  in  cases  where  public  companies  entering  into  con- 
tracts for  the  carriage  or  custody  of  goods  have  sought  to 
limit  their  liability  by  special  conditions  printed  on  a 
ticket  delivered  to  the  passenger  or  depositor  at  the  time 
of  making  the  contract.  The  tendency  of  the  earlier 
cases  on  the  subject  is  to  hold  that  (apart  from  the  statu- 
tory restrictions  of  the  Railway  and  Canal  Traffic  Act, 
1854,  which  do  not  apply  to  contracts  with  steamship 
companies,  nor  to  contiiacts  with  railway  companies  for  the 
mere  custody  as  distinguished  from  the  carriage  of  goods) 
such  conditions  are  binding.  A  strong  opposite  tendency- 
is  shown  in  Hendemon  v.  Stevenson  (6),  where  the  House 
of  Lords  decided  that  in  the  case  of  a  passenger  travelling 

(a)   Warner  V.  H't^'n^/t<m,  3  Drew.  saggest  that  the  contract  is  com- 

523,  53  » .  plete  before  the  ticket  is  delivered 

(6)  U  R.  2  8c.  &  1).  470.    Lord  at  all,  so  that  some  other  commtmi- 

Chehnsford's  aud  Ijord  Hatherley's  cation  of  the  special  terms  would 

dicta  (pp.  477,  479)  go  farther,  and  have  to  be  shown. 


Digitized  by  VjOOQ IC 


46 


AGREEMENT,  PROPOSAL,   AND  ACOEPTANCK 


by  sea  with  his  luggage  an  indorsement  on  his  ticket 
stating  that  the  shipowners  will  not  be  liable  for  loss  does 
not  prevent  him  from  recovering  for  loss  caused  by  their 
negligence,  unless  it  appears  either  that  he  knew  and 
assented  to  the  special  terms,  or  at  any  rate  that  he  knew 
there  were  some  special  terms  and  was  content  to  accept 
them  without  examination.  Since  Ihis  there  have  been 
two  reported  cases  arising  out  of  the  deposit  of  goods  at  a 
railway  company's  cloak-room  in  exchange  for  a  ticket,  on 
which  were  indoi-sed  conditions  limiting  the  amount  of 
the  company's  liability  (a).  The  result,  as  it  stands  at 
present,  appears  to  be  that  it  is  a  question  of  faot  in  each 
case  whether  the  notice  given  by  the  company  was 
reasonably  suflScient  to  inform  the  depositor  at  the  time  of 
making  the  contract  that  the  company  intended  to  con- 
tract only  on  special  terms.  A  person  who,  knowing 
this  (6),  enters  into  the  contract,  is  then  deemed  to  assent 
to  the  special  terms ;  but  this,  again,  is  probably  subject 
to  an  implied  condition  that  the  terms  are  relevant  and 
reasonable.  The  whole  subject,  however,  still  remains  by 
no  means  free  from  uncertainty. 


(o)  Haaru  v.  0.  W,  R,  Co,  1  Q. 
B.  D.  615.  Pa/rker  v.  S.  E,  R.  Co,, 
OabeU  V.  5.  B.  R.  Co.,  2  C.  P.  D. 
416,  revg.  in  Parker' i  case  the  judg- 
ment of  the  C.  P.  Div.  1  C.  P.  D. 
618.  Compare  Burke  ▼.  8,  E,  R,  Co,, 
6  C.  P.  D.  1. 

(6)  Are  reasonable  means  of  know- 
ledge equivalent  to  actual  know- 
ledge ?  It  seems  better  on  principle 
to  say  that  actual  knowledge  may  be 
inferred  as  a  fact  from  reasonable 
means  of  knowledge,  and  inferred 
aeainst  the  bare  denial  of  the  party 
if^ose  interest  it  was  not  to  know. 
This  is  one  of  the  rules  of  evidence 
which  are  apt  in  particular  depart- 
ments to  harden  into  rules  of  law. 
But  *' constructive  notice,"  after 
beinff  fostered  to  a  monstrous  growth 
by  we  Court  of  Chancery,  is  now 
in  deserved  discredit.  Compare 
nipian*s  remarks  on  a  fairly  analo- 


gous case,  D.  14.  8.  de  inst.  act.  11. 
§  2,  3.  De  quo  palam  proscriptum 
fuerit,  ne  cum  eo  contrahatur,  is 
praepositi  loco  non  habetur.  .... 
Proscribere  palam  sic  accipimus: 
Claris  Uteris,  unde  de  piano  recte 
legi  possit,  ante  tabemam  scilicet, 
vel  ante  eum  locum,  in  quo  nego- 
ti&tia.ezerc6tur,  non  in  loco  remoto, 
sed  in  evidenti  ....  Oerte  si  quia 
dicat  ignorasse  se  literas,  vel  non 
observasse  quod  propodtum  erat, 
cum  multi  legerent,  cumque  palam 
esset  propositum,  non  audietur.  One 
cannot  help  observing  that  before 
the  recent  cases  on  the  subject  the 
conditions  printed  by  railway  com- 
panies on  their  tickets,  and  the 
corresponding  notices  exhibited  by 
them,  were  far  from  being  ''clariB 
Uteris,  unde  de  piano  recte  legi 
possit,*'  or  "in  looo  evidentL" 
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The  ordinary  rules  of  proposal  and  acceptance  do  not  ^  ^, 
i4>ply,  as  we  said  at  the  beginning  of  this  chapter,  to  ^deed. 
promises  made  by  deed.  It  is  established  by  a  series 
of  authorities  which  appear  to  be  confirmed  by  the  ratio 
decidendi  of  Xenoa  v.  Wickham  (a),  in  the  House  of 
Lords  (though  perhaps  the  doctrine  was  not  necessary  for 
the  decision  itself),  that  a  promise  so  made  is  at  once 
operative  without  regard  to  the  other  party's  acceptance. 
It  creates  an  obligation  which  whenever  it  comes  to  his 
knowledge  affords  a  cause  of  action  without  any  other 
signification  of  his  assent,  and  in  the  meanwhile  it  is 
irrevocable.  Nearly  all  the  cases,  it  Is  true,  were  on 
instruments  involving  matter  of  conveyance  as  well  as  of 
contract.  But  no  distinction  is  made  or  suggested  on  that 
ground.  The  general  principles  of  contract  are,  however, 
respected  to  this  extent,  that  if  the  promisee  refuses  his 
assent  when  the  promise  comes  to  his  knowledge  the  con- 
tract is  avoided. 

"  If  A.  make  an  obligation  to  B.,  and  deliver  it  to  C.  to 
the  use  of  B.,  this  is  the  deed  of  A.  presently  ;  but  if  C. 
offers  it  to  B.,  then  B.  may  refuse  it  in  pais  '*  (i.  e,  with- 
out formality)  "and  thereby  the  obligation  will  lose  its 
force."  (6). 


(a)  L.  R.  2  H.  L.  296.  Tbe 
preriom  cases  were  Doe  d,  OamouM 
V.  Knight,  5  B.  &  C.  671  (a  mort- 
gage), ExUm  V.  ScoU,  6  Sim.  31,  the 
Ukc,  HaU  V.  Palmer,  13  Ji.  J.  Ch. 
352  (bond  to  secure  amiuity  after 
obligor's  death),  Fletcher  v.  Pltteher, 
14  Lw  J.  Gh.  ^Q  (oovenant  for  settle- 
ment to  be  made  by  executors).  As 
%oXeJU>$  V.  Wickham,  that  case  might 
hare  been  decided  on  the  ground 


that  the  company's  execution  of  the 
policy  was  the  acceptance  of  the 
plaintiffs'  proposal,  and  the  plaintiffs' 
broker  was  their  agent  to  receive 
commmucation  of  the  acceptance. 
But  that  groimd  is  distinctly  not 
relied  upon  in  the  opinions  of  the 
Lords  :  see  at  pp.  320,  323. 

(6)  Butler  and  Baker's  <ase,  3  Co. 
Rep.  26,  quoted  by  Blackburn  J., 
L.  R.  2  H.  L.  at  p.  312. 
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CHAPTER  II. 

Capacity  of  Parties. 

Variationfi      All  statements  about  legal  capacities  and  duties  are 
okM^^     taken,  unless  the  contrary  be  expressed,  to  be  made  with 
reference  to  "  lawful  men,**  citizens,  that  is,  who  are  not  in 
any  manner  unqualified  or  disqualified  for  the  full  exer- 
cise of  a  citizen's  normal  rights.    There  are  several  ways 
in  which  persons  may  be  or  become  incapable,  wholly  or 
partially,  of  doing  acts  in  the  law,  and  among  other  things 
DisaWli-     of  becomiug  parties  to  a  binding  contract.     All  persons 
^J^^?^       must  attain  a  certain  age  before  they  are  admitted  to  full 
pereoM:     freedom  of  action  and  disposition  of  their  property.    This 
nfancy.     jg  y^^^  ^  necessary  recognition  of  the  actual  conditions  of 
man's  life.     The  age  of  majority,  however,  has  to  be  fixed 
at  some  point  of  time  by  positive  law.     By  English  law  it 
is  fixed  at  twenty-one  years ;  and  every  one  under  that  age 
is  called  an  infant  (Co.  Lit.  171  6). 
Coveiiure.      Every  woman  who  marries  has  to  sustain,  as  incident  to 
her  new  status,  technically  called  coverture,  a  loss  of  legal 
capacity  in  various  respects;  a  loss  expressed,  and  once 
supposed  to  be  sufl&ciently  explained,  by  the  fiction  that 
husband  and  wife  are  one  person. 
Innanity,        Both  men  and  women  may  lose  their  legal  capacity, 
®*^*  permanently  or  for  a  time,  by  an  ^actual  loss  of  reason. 

This  we  call  insanity  when  it  is  the  result  of  established 
mental  disease,  intoxication  when  it  is  the  transient  effect 
of  drink  or  narcotics.  Similar  consequences,  again,  may  be 
attached  by  provisions  of  positive  law  to  conviction  for 
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criminal  offences.  Deprivation  of  civil  rights  also  may  be, 
and  has  been  in  England  in  some  particular  cases,  a  sub- 
stantive penalty ;  but  it  is  not  thus  used  in  any  part  of  our 
law  now  in  practical  operation* 

On  the  other  hand,  the  capacity  of  the  "  lawful  man  "  Bxtenmoo 
receives  a  vast  extension  in  its  application,  while  it  re-  capacity : 
mains  unaltered  in  kind,  by  the  institution  of  agency.  •*f**'<T« 
One  man  may  empower  another  to  perform  acts  in  the 
law  for  him  and  acquire  rights  and  duties  on  his  behalf. 
By  agency  the  individual's  legal  personality  is  multiplied 
in  space,  as  by  succession  it  is  continued  in  time.  The 
thing  is  now  so  familiar  that  it  is  not  easy  to  realize  its 
importance,  or  the  magnitude  of  the  step  taken  by  legal 
theory  and  practice  in  its  full  recognition.  We  may  be 
helped  to  this  if  we  remember  that  in  the  Roman  system 
there  is  no  law  of  agency  as  we  understand  it  The  slave, 
who  did  much  of  what  is  now  done  by  free  servants  and 
agents,  was  regarded  as  a  mere  instrument  of  acquisition 
for  his  owner,  except  in  the  special  classes  of  cases  in 
which  either  slaves  or  freemen  might  be  in  a  position 
analogous,  but  not  fully  equivalent,  to  that  of  a  modem 
agent  As  between  the  principal  and  his  agent,  agency  is 
a  special  kind  of  contract.  But  it  differs  from  other  kinds 
of  contract  in  that  its  legal  consequences  are  not  exhausted 
by  performance.  Its  object  is  not  merely  the  doing  of 
specified  things,  but  the  creation  of  new  and  active  legal 
relations  between  the  principal  and  third  persons.  Hence 
it  may  fitly  have  its  place  among  the  conditions  of  con- 
tract in  general,  though  the  mutual  duties  of  principal  and 
agent  belong  rather  to  the  treatment  of  agency  as  a  species 
of  contract 

Wtile  the  individual  citizen's  powers  are  thus  extended  Artlfidia 
by  agency,  a  great  increase  of  legal  scope  and  safety  is  P*"***"* 
given  to  the  conjoint  action  of  many  by  their  association 
in  a  corporate  body  or  artificial  person.     The  development 
of  corporate  action  presupposes  a  developed  law  of  agency, 

E 
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since  a  corporation  can  manifeet  its  legal  existence  only 
through  the  acts  of  its  agents.  And  as  a  corporation,  in 
virtue  of  its  perpetual  succession  and  freedom  from  all  or 
most  of  the  disabilities  which  may  in  fact  or  in  law  affect 
natural  persons,  has  powers  exceeding  those  of  a  natural 
person,  so  those  powers  have  to  be  defined  and  limited  by 
sundry  rules  of  law,  partly  for  the  protection  of  the  indi- 
vidual members  of  the  corporation,  partly  in  the  interest  • 
of  the  public. 

We  proceed  to  deal  with  these  topics  in  the  order  indi- 
cated; and  first  of  the  exceptions  to  the  capacity  of 
natural  persons  to  bind  themselves  by  contract 


I.  Infants. 

Infanto—       An  infant  is  not  absolutely  incapable  of  binding  himself, 

to  bSd  *^  but  is,  generally  speaking,  incapable  of  absolutely  binding 

themselvea  himself  by  contract  (a).     His  acts  and  contracts  are  void- 

t^^'^'      able  at  his  option,  subject  to  certain  statutory  and  other 

2^^     exceptions,  which  are  partly  definite,  partly  not  definable 

of  the  Iftw.  in  terms  but  capable  of  reasonable  definition  in  practice, 

and  partly  both  indefinite  and  doubtfuL    The  following 

seems  the  nearest  approach  to  a  statement  in  general 

terms  that  can  safely  be  made. 

By  the  common  law  a  contract  made  by  an  infant  is 
generally  voidable  at  the  infant's  option^  such  option  to  be 
exercised  either  before  (6)  his  attaining  his  majority  or  in 
a  reasonable  time  afterwards. 

Where  the  obligation  is  incident  to  an  interest  (or  at  all 
events  to  a  beneficial  interest)  in  property,  it  cannot  be 
avoided  while  such  interest  is  retained. 
Exceptions — 
A.     Void  agreements. 
By  the  Infants'  Relief  Act,  1874,  loans  of  money  to 

(a)  Stated  in  this  fonn  by  Hajea,  (6)  As  to  this  see  p.  C8,  below. 

J.,  14  Ir.  0.  li.  B.,  at  p.  856. 
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intuits,  contracts  for  the  sale  to  them  of  goods  other  than 
necessaries,  and  accounts  stated  with  them  are  absolutely 
void ;  and  no  action  can  be  brought  on  a  ratification  of 
any  contract  made  during  infancy. 

(When  the  agreement  of  an  in&nt  is  such  that  it 
cannot  be  for  his  benefit,  it  is  said  to  be  absolutely 
void  at  common  law;  but  this  distinction  is  exceed- 
ingly doubtful,  if  not  altogether  exploded  by  modem 
authorities.) 

R     Valid  contracts. 

An  infant's  contract  is  valid  if  it  appears  to  the  Court 
to  be  beneficial  to  the  infant,  and  in  particular  if  it  is  for 
necessaries. 

Explanation. — ^"Necessaries"  include  all  such  goods, 
commodities,  and  services  as  are  reasonably  necessary  for 
the  use  and  benefit  of  a  person  in  the  circumstances  and 
condition  of  life  of  the  contracting  party. 

Moreover  in  certain  cases  infants  are  enabled  to  make 
binding  contracts  by  custom  or  statute. 

An  infant  is  not  liable  for  a  wrong  arising  out  of  or 
immediately  connected  with  his  contract,  such  as  a  frau- 
dulent representation  at  the  time  of  making  the  contract 
that  he  is  of  full  age.  But  an  infant  who  has  represented 
himself  as  of  full  age  is  bound  by  payments  made  and  acts 
done  at  his  request  and  on  the  faith  of  such  representations, 
and  is  liable  to  restore  any  advantage  he  has  obtained  by 
such  representations  to  the  person  from  whom  he  has 
obtained  it. 

1.  Of  the  contracts  oj  infcmta  in  general  at  com/mon  Of  infanu' 
law,  amd  aa  affected  by  the  Act  of  1874.  to^^^J^: 

It  will  be  convenient  to  depart  somewhat  from  the»ndMto 
order  of  the  foregoing  general  statement  for  the  purpose  of  dSSlS^n 
considering  this  whole  subject  together.     It  has  been  com-  *^**  ^"® 
monly  said  that  an  agreement  made  by  an  infant,  if  such  void. 
that  it  cannot  be  for  his  benefit,  is  not  merely  voidable, 
but  absolutely  void ;  though  in  general  his  contracts  are 

e2 
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onlj  voidable  at  his  option  (a).    This  distinction,    it    Is 
submitted,  is  in  itself  unreasonable,  and  is  supported  by 
little  or  no  real  authority,  while  there  is  considerable 
authority  against  it.     The  unreasonableness  of  it   seems 
hardly  to  need  any  demonstration.     The  object  of  the  law, 
which  is  the  protection  of  the  infant,  is  amply  seciired  by 
not  allowing  the  contract  to  be  enforced  against   him 
during    his    infancy,   and    leaving   it  in    his    option    to 
affirm    or  repudiate   it  at  his  full  age  (6).       Moreover 
the  distinction   is*  arbitrary  and    doubtful,  for  it   must 
always  be  difficult  to  say  whether  a  particular  contract 
oannot  possibly  be  beneficial  to  the  party.    As  for  the 
authorities,  the  word  void  is  no  doubt  frequently  used  ; 
but  then  it  is  likewise  to  be  found  in  cases  where  it  is 
quite  settled  that  the  contract  is  in  truth  only  voidable. 
And  as  applied  to  other  subject-matters  it  has  been  held 
to  mean  only  voidable  in  formal  instruments  (c)  and  even 
in  Acts  of  Parliament  (d).    Thus  the  language  of  text- 
writers,  of  judges,  and  even  of  the  legislature,  is  no  safe 
guide  apart  from  actual  decisions. 
Kxamina-       But  when  we  look  at  the  decisions  they  appear  to 
thOTiiiM:'  establish  in  the  cases  now  in  question  only  that  the  con- 
AAtoboodB.  j^ract  cannot  be  enforced  against  the  infant,  or  some  other 
collateral  point  equally  consistent  with  its  being  only  void- 
able, except  when  they  show  distinctly  that  the  contract  is 
voidable  and  not  void.     Thus  an  infant's  bond  with  a 
penalty   and    conditioned  for  the   payment  of-  interest 
has  been  supposed  to  be  wholly  void ;  but  nothing  more 
is  decided  than  that  being  under  seal  it  cannot  be  ratified 
save  by  an  act  of  at  least  equal  solemnity  with  the  original 

(a)  Another  disttnction  is  made  (c)  Lincoln  CoUeg^i  Ca.  8  Co.  Rep. 

tm  to  deeds  taking  complete  effect  59  6  j  Doe  d,  Bryan  v.  Banckt,  4  B. 

^  deliyery  or  otherwise.  SeeShepp.  &  Aid.  401 )  Matins  y.  Freeman,  i 

Touchst  233  ;  Co.  Lit  51  6,  note;  Bing.  N.  0.  896. 
3  Burr.  1805 ;  2  Dr.  ft  W.  340.  Bat  (c^)  Compare  Davenport  v.  Beg.  (J. 

this  is  of  little  practical  importance,  C,  from  Queensland),  3  App.  Ga.  at 

and  not  material  to    the    present  p.  128,  with  Oovemort  of  Magdalen 

subieot  Hospital  v.  Knotts,  4  App.  Ca.  824, 

(6)  We  are  now  speaking  only  ef  in  which  case  this  latitude  has  at 

the  common  law.  last  been  restrained. 
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iostnunent :  in  the  case  referred  to  one  judge  (Bayley,  J.) 
rested  his  judgment  simply  on  the  law  stated  by  Coke,  who 
only  says  that  an  infant's  bond  with  a  penalty,  even  if 
given  for  necessaries,  shall  not  biild  him  (a).     A  stronger 
case  is  Thornton  v.  lUingworth  (6),  where  the  judges  said 
in  terms  that  an  infant's  contract  to  buy  goods  for  tiie  pur-  PnrchMe 
poses  of  trade  is  absolutely  void,  not  voidable  only :  but  all  ^^^  ^ 
that  had  to  be  decided  was  that  a  ratification  after  action 
brought  was  no  answer  to  the  defence  of  infancy ;  and  the 
dicta»  as  pointed  out  by  Mr.  Benjamin,  are  inconsistent 
with  a  former  case  of  higher  authority  (but  which  seems 
not  to  have  been  cited)  where  an  infant  was  allowed  to  sue 
on  a  trading  contract  for  the  purchase  of  chattels,  the  only 
special  circumstance  being  that  he  had  already  paid  part 
of  the  price,  so  that  it  was  clearly  for  his  benefit  that  he 
should  be  able  to  enforce  the  contract     The  decision  was 
put  on  this  groimd  in  the  Court  of  K.B.  by  Lord  EUen- 
borough,  but  the  broader  opinion  was  expressed  by  Dampier, 
J,,  that  the  other  jMaty  could  in  no  case  avoid  the  contract, 
and  that  the  contracts  of  infants  are  as  to  their  validity  of 
two  kinds  only,  those  which  are  clearly  for  the  infant's 
benefit  and  therefore  bind  him,  and  those  which  are  not  so 
and  are  voidable  at  his  option.     The  Court  of  Exchequer 
Chamber  affirmed  the  judgment  without  calling  on  counsel 
to  support  it,  holding  that  *'  the  general  law  is  that  the 
contract  of  an  infant  may  be  avoided  or  not  at  his  own 
option,"  and  that  this  case  was  no  exception  (c).     In  a  much  CJontract 
later  case  the  following  opinion  was  given  by  the  Court  of 
Queen's  Bench  on  the  conviction  of  a  servant  for  unlaw- 
fully absenting  himself  from  his  master's  employment : — 

*^  Among  many  objections  one  appears  to  us  clearly  fatal.  He  was 
an  infant  at  the  time  of  entering  into  the  agreement,  which  authorizes 
the  master  to  stop  his  wages  when  the  steam  engine  is  stopped 

(a)  Ba^it  y.  Dindey,  3  M.  ft  S.  (6)  2  B.  ft  C.  824. 

477  ;  Co.  lit.  172  a.    The  case  is  \c)  Benjamin  on  Sale,  23  ;  ITor- 

not  accepted   without  question  in  tcick  v.  Bruce,  2  M.  ft  S.  205,  in  Ex. 

America :  Parsons  on  Contracts,  269  Cb.  6  Taunt  118. 
n.  (Ist  ed). 
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working  for  any  cause.  An  agreement  to  serve  for  wages  may  be  ior 
the  infant's  benefit  (a) ;  but  an  agreement  which  compels  him  to 
serve  at  all  times  during  the  term  but  leaves  the  master  free  to  stop 
his  work  and  his  wages  whenever  he  chooses  to  do  so  cannot  be  con- 
sidered as  beneficial  to  the  servant.  It  is  inequitable  and  wholly 
void.    The  conviction  must  be  quashed  *'  (6). 

But  this  decided  only  that  the  agreement  was  not  en- 
forceable against  the  infant.     The  Court  cannot  have  meant 
to  say  that  if  the  master  had  arbitrarily  refused  to  pay 
wages  for  the  work  actually  done  the  infant  could  not  have 
sued  him  on  the  agreement     Again,  it  is  said  that  a  lease 
made  by  an  infant,  without  reservation  of  any  rent  (or  even 
not  reserving  the  best  rent),  is  absolutely  void.     But  this 
opinion  is  strongly  disputed  in  Bacon's  Abridgment,  and 
also  disapproved  by  Lord  Mansfield,  whose  judgment  Lord 
St.  Leonards  has  adopted  as  good  law,  though  the  actual 
decision  was  not  on  this  particular  point  in  either  case  (c). 
And   in  a  modern  Irish  case  (d)  it  has  been  expressly 
decided   that  at  all   events   a  lease  made  by  an  infant 
reserving  a  substantial  rent,  whether  the  best  rent  or  not, 
is  not  void  but  voidable ;  and  further  that  it  is  not  well 
avoided  by  the  infant  granting  another  lease  of  the  same 
property  to  another  person  after  attaining  his  full  age. 
The  Court  inclined  to  think  that  some  act  of  notoriety  by 
the  lessor  would  be  required,  such  as  entering,  bringing 
ejectment,  or  demanding  possession  ;  however  there  was 
another  reason,  namely,  that  the  second  lease  might  be 
construed  as  only  creating  a  future  interest  to  take  effect 
on  the  determination  of  the  first.     With  regard  to  the  first 

{a)  It  seems  that  prima  facie  it  is  infant.** 
BO,  even  if  it  con  tains  clauses  im-  (c)  Bac.  Ab.   4.   361  ;    Zouch  v. 

poeing  penalties,  or  giving  a  power  Parsons,  3  Burr.  1794   (where  the 

of    dLmissal,    in    certain    events :  dedsion  was  that  the  reconveyance 

Wood  V.  Fenvncl'j  10  M.  &  W.  195  ;  of   a  mortgagee's  infant  heir,   the 

Ledie  v.  Fitzpatricky  8  Q.  B.  D.  229,  mortgage  being  properly  paid   off, 

distinguishing    JUf/,  v.    Lord  (next  could  not  be  avoided  by  his  entry 

note).  before  full  age)  :  Alien  y.  AUeHy  2 

(6)  Beg,  v.  Lord,  12  Q.  B.  767,  17  Dr.  &  W.  307,  340. 
L.  J.  M.  C.  181,  where  the  head  {d)  Slator  v.  Brad^,  14  Ir.  C.  L. 

note  rightly  says  "void  against  ike  61. 
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reason  it  seems  to  have  been  thought  not  immaterial  that 
a  freehold  estate  (for  the  life  of  the  lessor  or  twenty-one 
years)  had  passed  by  the  original  lease.  There  is  good 
English  authority  for  the  proposition  that  if  a  lease  made  by 
an  infant  is  beneficial  to  him  he  cannot  avoid  it  at  all  (a). 
It  appears  to  be  agreed  that  the  sale,  purchase  (6),  or  S^le,  Ac., 
exchange  (c)  of  land  by  an  infant  is  both  as  to  the  contract  ^ 
and  as  to  the  conveyance  only  voidable  at  his  option. 

Again,  there  is  no  doubt  that  an  infant  may  be  a  partner  Partner- 
or  shareholder  (though  in  the  latter  case  the  company  may  ghar^id- 
refuse  to  accept  him)  (d) ;  and  though  he  cannot  be  made  ^« 
liable  for  partnership  debts  during  his  infancy,  he  is  bound 
by  the  partnership  accounts  as  between  himself  and  his 
partners  and  cannot  claim  to  share  profits  without  contri- 
buting to  losses.     And  if  on  coming  of  age  he  does  not 
expressly  disaffirm  the  partnership   he   is  considered  to 
affirm  it,  or  at  any  rate  to  hold  himself  out  as  a  partner, 
and  is  thereby  liable  for  the  debts  of  the  firm  contracted 
since  his  majority  (e). 

The  liability  of  an  infant  shareholder  who  does  not 
repudiate  his  shares  to  pay  calls  on  them  rests,  as  far  as 
existing  authorities  go,  on  a  somewhat  different  form  of 
the  same  principle  (of  which  afterwards).  As  to  contri- 
bution in  the  winding  up  of  a  company,  Mr.  Justice  Lindley 
(2.  1356)  "  is  not  aware  of  any  case  in  which  an  infant  has 
been  put  on  the  list  of  contributories.  Upon  principle, 
however,  there  does  not  appear  to  be  any  reason  why  he 
should  not,  if  it  be  for  his  benefit ;  and  this,  if  there  are 
surplus  assets,  might  be  the  case."  Otherwise  he  cannot 
be  deprived  of  his  right  to  repudiate  the  shares,  unless 
perhaps  by  fraud ;  but  in  any  case  if  he  "  does  not  repudiate 

(a)  Maddon   v.   WhiU,   2   T.  B.  iDfant  after  the  infant  has  trans- 

159.  f erred  over  to  a  person  nti  turn; 

{by  Co.  Lit.  2  6,  Bac.  Ab.  Infancy  Chock's  ca.    8  Ch.  266.     And  see 

I.  8  (4,  860).  Lindley,  2.  1406—6. 

(c)  Co.  Lit.  61  6.  (c)  Lindlw,  1.  80—88 ;   Ooode  t. 

(d)  But  the  company  cannot  die-  Harrmm,  6  ]B.  ft  Aid.  147. 
pnte  the  validity  of  a  transfer  to  an 
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his  shares,  either  while  he  is  an  infant  or  within  a  reason- 
able time  after  he  attains  twenty-one,  he  will  be  a  contri- 
butory," and  still  more  so  if  after  that  time  he  does  any- 
thing showing  an  election  to  keep  the  shares.  On  the 
whole  it  is  clear  on  the  authorities  (notwithstanding  a  few 
expressions  to  the  contrary),  that  both  the  transfer  of 
shares  to  an  infant  and  the  obligations  incident  to  his 
holding  the  shares  are  not  void  but  only  voidable  (a). 


MMrriage. 


PromiMS 
to  many 
and  mar- 
ria^  set- 
tlements. 


Marriage  is  on  a  diflFerent  footing  from  ordinary  con- 
tracts (6),  and  it  is  hardly  needful  to  say  in  this  place  that 
the  possibility  of  a  minor  contracting  a  valid  marriage  has 
never  been  doubted  in  any  of  our  Courts.  Even  if  either 
or  both  of  the  parties  be  imder  the  age  of  consent  (four- 
teen for  the  man,  twelve  for  the  woman)  the  marriage  is 
not  absolutely  void,  but  remains  good  if  when  they  are  both 
of  the  age  of  consent  they  agree  to  it  (c).  But  the 
Marriage  Act,  4  Geo.  4,  c.  76  (ss.  8,  22),  makes  it  very 
difficult,  though  not  impossible,  for  a  minor  to  contract 
a  valid  marriage  without  the  consent  of  parents  or 
guardians  (d). 

As  to  promises  to  marry  and  marriage  settlements,  it 
has  long  been  familiar  law  that  just  as  in  the  case  of  his 
other  voidable  contracts  an  infant  may  sue  for  a  breach  of 
promise  of  marriage,  though  not  liable  to  be  sued  (e).  An 
infants  marriage  settlement  is  not  binding  en  the  infant 
unless  made  under  the  statute  (see  post,  p.  73),  and  the 

18  required  up  to  the  ages  of  twenty- 
five  and  twenty-one  respectively. 
(Code  Civ.  144,  soq.)  But  this 
consent  may  be  oilipensed  with 
in  various  ways  by  matter  sub- 
sequent or  lapse  of  time  :  see  art 
182,  183,  185.  The  marriage  law 
of  other  states  (except  some  where 
the  canon  law  still  prevails)  appears 
to  differ  little  on  the  average  from 
the  law  of  France  in  this  particular, 
(f)  Bacon,  Abr.  Infancy  and  Age, 
I.  4  (4.  370).  Per  Lord  EUen- 
borough,  Warwick  v.  Brwc,  2  M.  & 
a  206. 


(a)  Lum»dm*9  ca.  4  Ch.  31  ; 
Choch'B  ca.  8  Ch.  266  :   cp.  p.  63, 

(6)  Continental  writers  have 
wasted  much  ingenuity  in  debating 
with  which  class  of  contracts  it 
should  be  reckoned.  Sav.  Syst. 
§  141  (3.  317) ;  Ortolan  on  Inst 
2.  10. 

(c)  Bacon  Abr.  4.  336. 

{d)  In  most  Continental  countries 
the  earUest  age  of  le|^  marriage  is 
fixed :  in  Fnmce  it  is  dghteen  for 
the  man,  fifteen  for  the  woman,  and 
oonMatof  parenta  or  lineal  aooettors 
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Court  of  Chancery  has  no  power  to  make  it  binding  in  the 
case  of  a  wan!  (a).     A  settlement  of  a  female  infant's 
general  personal  property,  the  intended  husband  being  of 
full  age  and  a  party,  can  indeed  be  enforced,  but  as  the 
contract  not  of  the  wife  but  of  the  husband ;  the  wife's 
personal  property  passing  to  him  by  the  marriage,  he  is 
bound  to  deal  with  it  according  to  his  contract  (6).     How- 
ever, in  any  case  the  settlement  is  not  void  but  only  void- 
able ;  it  may  be  confirmed  by  the  subsequent  conduct  of 
the  party  when  of  full  age  and  8ui  iv/ris  (c).    Again  an  ?^**^^* 
in£uit's  contract  on  a  bill  of  exchange  or  promissory  note  ments. 
was  once  supposed  to  be  wholly  void,  but  is  now  treated  ;^J^^** , 
as  only  voidable  (d).    The  same  holds  of  an  account  stated  ;  opinion  of 
and  here  the  decisive  case  is  a  strong  authority  in  favour  Jj^bx^'^ 
of  the  general  contention  that  a  contract  is  not  in  any  case  chequer  on 
absolutely 
Court  said : 


absolutely  void  by  reason  of  the  party's  infancy.     The  qut^n. 


The  argument  on  behalf  of  the  defendant  was  that  an  account 
stated  by  an  infant  is  not  merely  voidable  but  actually  void,  so  that 
no  subsequent  ratification  can  make  it  of  any  avail.  But  we  can  see 
no  sound  or  reasonable  distinction  in  this  respect  between  the  liability 
of  an  infant  onan  account  stated  and  his  liability  for  goods  sold  and 
delivered  or  on  any  other  contract  .  .  .  The  general  doctrine  is  that  a 
party  may  after  he  attains  the  age  of  twenty-one  years  ratify  and  so 
make  himself  liable  on  contracts  made  during  infancy.  We  think 
that  on  principle  unopposed  by  authority  this  may  be  done  on 
a  contract  arising  on  an  account  stated  as  well  as  on  any  other 
cotUract "  (e). 

This  may  be  claimed,  we  think,  as  a  very  strong  modem 
judicial  opinion,  and  so  far  as  we  know  it  remains  uncon- 
tradicted by  any  equal  authority  of  later  date.     Nor  is  Text-wri- 
the  sanction  of  approved  text- writers  wanting  for  the  same  American 
view.     Mr.  Leake  takes  no  notice  whatever  of  the  current  »«tl»ori- 

tie<«. 

(a)  Fidd  v.  Moore,  7  D.  M.  G.  undisputed  in  Harris  v.  WaU,  1  Ex, 

691, 710.  122. 

(6)  Davidson  Con  v.  3,  pt.  2.  728.  (e)   WUliamt  v.  Moor,  11  M.  &  W. 

(c)  Daviet  v.  Davies,  9  Bq.  468.  256,  264,  266,  12  L.  J.  Ex.  253. 
{d)  BylMon  Billa,  59  (10th  ed.) ; 
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holding 
any  con- 
tracts of 
infants 
void  at 
C.  L. 


Conclu-      doctrine  of  the  books ;  and  a  learned  American  writer  say 
reason  for  it  has  been  declared  in  American  Courts  to  be  "  un satis 
factory,  liable  tc   many  exceptions,  and  difficult  of  saf 
application,**  and  himself  takes  it  for  the  better  opinioi 
that  contracts  made  by  infants  are  not  in  any  case  on  thai 
account  absolutely  void  (a).    Sir  W.  Anson  (b)  fully  approves 
the  present  writer's  argument.     On  the  whole,  then,  we 
have  seen  that  in  several  important  classes  of  cases  (in- 
cluding some  that  were  formerly  supposed  exceptional)  an 
infant's  contract  is  certainly  not  void :  and  we  have  also 
seen  that  there  is  not  any  clear  authority  for  holding  that 
in  any  case  it  is  in  fact  void.    And  it  is  perhaps  not  neces- 
sary to  seek  or  oflFer  any  further  justification  for  refusing 
to  admit  an  ill-defined  and  inconvenient  class  of  exceptions, 
of  which  no  positive  instance  can  be  found. 


Infant  There  is  one  exception  to  the  rule  that  an  itifant  may 

have  roeci-  ^^^rce  his  voidable  contracts  against  the  other  party 

fie  perfor-  during  his  infancy,  or  rather  there  is  one  way  in  which  he 

cannot  enforce  them.     Specific  performance  is  not  allowed 

at  the  suit  of  an  infant,  because  the  remedy  is  not  mutual, 

the  infant  not  being  bound  (c). 


At  what         An  infant  may  avoid  his  voidable  contracts  (with  prac- 

may  avoid  ^i^^^'j  ^^^^  ^r  no  exceptions)  either  before  or  within  a 

his  con.      reasonable   time  after  coming  of  age:   the  rule  is  that 

"  matters  in  fait  [i.e.,  not  of  record]  he  shall  avoid  either 

within  age  or  at  full  age,*'  but  matters  of  record  only 


(a)  Parsons  on  Contracts  (Isted.), 
244,  and  see  note  ib.  It  appears  that 
the  misleading  confusion  of  void  and 
voidable  occurs  in  American  no  less 
than  in  English  reports:  op.  cit.  p. 
276,  note.  It  should  be  mentioned, 
however,  that  a  more  recent  author 
(Hilliard  on  Contracts,  2,  129)  ad- 
heres to  the  old  division  of  them 
into  three  classes  as  binding,  void, 
and  voidable,  and  cites  a  case  de- 
cided in  Maine  where  it  is  very 
clearly  expressed. 


The  learned  judge,  however, allows 
only  contracts  for  necessaries  to  be 
binding,  which  on  the  English  antho- 
rities  is  certainly  too  narrow,  and 
swells  the  class  of  void  contracts  by 
instances  of  acts  that  are  not  pro- 
perly contracts  at  aU.  Mr.  W.  W.  ' 
Story  (On  Contracts,  §  101,  sqq.) 
also  adopts  the  threefold  division. 

(6)  Principles  of  the  English  Law 
of  Contract,  p.  98. 

(f)  Pliffht  v.  Bofland,  4  Ru88.298. 
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within  age  (Co.  Lit  3806)  (a).  However,  where  the  nature 
of  the  case  admits  of  it,  an  infant's  affirmation  or  repudia- 
tion of  his  contract  while  he  is  still  a  minor  is  treated  as 
only  provisional ;  he  cannot  deprive  himself  of  the  right 
to  elect  at  full  age,  and  only  then  can  his  election  be  con- 
clusively determined  (6).  There  is  no  express  authority 
for  the  saving  words  we  have  introduced  into  this  proposi- 
tion, but  they  are  obviously  required ;  in  the  case  of  an 
infant  shareholder,  for  instance,  the  unqualified  applica- 
tion of  it  might  make  it  impossible  for  anybody  to  deal 
with  the  shares  until  he  came  of  age.  Indeed  there  is  no 
lack  of  authority  to  show  that  here  as  in  other  ca^es,  so 
far  as  the  interests  of  third  persons  are  concerned,  and  to 
some  extent  also  as  regards  acts  done  by  the  parties  them- 
selves on  the  faith  of  the  contract,  voidable  means  not  in- 
valid until  ratified,  but  valid  until  rescinded  (c).  If  an  Money 
in&nt  pays  a  sum  of  money  under  a  contract,  in  considera  SJJ>id^  ^^ 

tion  of  which  the  contract  is  wholly  or  partly  performed  contract, 

.  *^     .   ,  "^  ^  ■  when  not 

by  the  other  party,  he  can  acquu^  no  nght  to  recover  the  recover 

money  back  by  rescinding  the  contract  when  he  comes  of       • 

age.     Such  is  the  case  of  a  premium  paid  for  a  lease  (cZ), 

or  of  the  price  of  goods  (not  being  necessaries)  sold  and 

delivered  to  an  infant  and  paid  for  by  him  :  and  so  if  an 

infant  enters  into  a  partnership  and  pays  a  premium,  he 

cannot  either  before  or  after  his  full  age  recover  it  back, 

nor    therefore   prove    for  it   in   the    bankruptcy  of    his 

])artners  (e). 

We  must  now  consider  the  efiect  of  the  Act  of  1874  (37  Infants 
A:  38  Vict.  c.  62),  which  enacts  as  follows :—  J^^//  ^""^ 

(a)  See  per  Parke,  B.,  Newrif  <£?  Rolls,  p.  820. 

EnniskiUen  Rtf.  Co.  v.  Ckxmbe,  3  Ex.  (6)  L.  «t  N,  W,  R.  v.  M'Micfia^y 

565,  18  L.  J.  Ex.  325;  per  Cur.  L.  supra;  SUUor  v.  Trimble,  14  Ir.  i\ 

A:  N.  W,  R.  V.  M^Michael,   5  Ex.  L.  842. 

114,  20  Ir.  J.  Ex.  97.    As  to  an  (c)  Per  Lord  Colonsay,  L.  R.  2 

infant  being  bound  when  he  comes  H.  L.  375. 

of  age  by  an  acknowledgment  made  (c^)  Hol/nu$  v.  Eloggy  8  Taunt  35, 

in  a  Court  of  Record,  see  Y.  B.  20  508,  S.  C.  Moore,  1.  466,  2.  652. 

ft  21  Ed.  1,  in  the  series  of  Chroni-  (e)  Ex  parte  Taylor ,  8  D.  M.  G. 

des  and  Memorials  published  under  254,  258. 
the  direction  of  the  Master  of  the 
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1.  All  contracts  whether  by  specialty  or  by  simple  contract  hence- 
forth entered  into  by  infants  for  the  repayment  of  money  lent  or  to 
be  lent,  or  for  goods  supplied  or  to  be  supplied  (otlier  than  contracts 
for  necessaries),  and  all  accounts  stated  with  infants,  shall  be  al>- 
solutely  void  :  provided  always  that  this  enactment  shall  not  invali- 
date any  contract  into  which  an  infant  may  by  any  existing  ox* 
future  statute  or  by  the  rules  of  common  law  or  equity  enter,  except; 
such  as  now  by  law  are  voidable. 

2.  No  action  shall  be  brought  whereby  to  charge  any  person  upon 
any  promise  made  after  full  age  to  pay  any  debt  contracted  duiini^ 
infancy,  or  upon  any  ratification  made  after  full  age  of  any  promise 
or  contract  made  during  infancy,  whether  there  shall  or  shall  not  be 
any  new  consideration  for  such  promise  or  ratification  after  full  age. 

3.  This  Act  may  be  cited  as  The  Infants*  Relief  Act,  1874. 


Ratifica- 
tion still 
operative 
for  some 
purposen. 


The  2nd  section  supersedes  the  5th  section  of  Lord  Ten- 
terden's  Act  (9  Geo.  4,  c.  14)  (a),  by  which  no  ratification 
of  a  contract  made  during  infancy  could  be  sued  upon 
unless  in  writing  and  signed  by  the  party  to  be  charged. 
The  new  enactment  forbids  an  action  to  be  brought  at  all 
on  any  such  promise  or  ratification,  and  it  applies  to  a 
ratification  since  the  Act  of  a  promise  made  in  infancy 
before  the  passing  of  the  Act  (6),  whether  the  agreement 
is  or  is  not  one  of  those  included  in  s.  1  (c).     It  probably 
also  prevents  the  ratification  from  being  available  by  way 
of  set-off  (d).     This,  however,  is  a  different  thing  fi-om 
depriving  the  ratification  of  all  effect     For  it  may  have 
other  effects  than  giving  a  right  of  action  or  set-off,  and 
these  are  not  touched.     While  the  matter  was  governed 
by  Lord  Tenterden's  Act  there  were  many  cases  where  a 
contract  made  during  infancy  might  be  adopted  or  con- 
firmed without  any  ratification  in  writing  so  as  to  produce 
important  results.     Thus  in  the  case  of  a  marriage  settle- 


(o)  Since  expressly  repealed  by 
the  Statute  Law  Revision  Act,  1875, 
88  k,  89  Vict.  c.  66. 

(b)  Ex  parte  KibbU,  10  Ch.  378. 

(c)  Coxkead  v.  MuUU,  3  Q.  B.  D. 
439.  It  is  held,  however,  that  in  a 
case  which  would  before  the  Act 
have  been  one  of  ratification  it  may 


be  left  to  the  jiuy  to  say  whether 
the  conduct  of  the  parties  amounta 
to  a  new  promise :  IHtcham  v.  Wor- 
raU,  5  C.  P.  D.  410,  by  Lindley  and 
Denman,  JJ.,  diss.  Lord  Coleridge, 
CiT. 

id)  RawUy  v.  Jtawley  (C.  A.),  1  Q, 
B.  D.  460. 
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meat  the  married  persons  are  boand  not  so  much  by 
liability  to  be  sued  (though  in  some  cases  and  for  some 
purposes  the  husband  s  covenants  are  of  importance)  as  by 
inabDity  to  interfere  with  the  disposition  of  the  property 
once  made  and  the  execution  of  the  trusts  once  constituted  : 
and  so  far  as  concerns  this  an  infant's  marriage  settlement 
may,  as  we  have  seen,  be  sufficiently  confirmed  by  his  or 
her  conduct  after  full  age  (a).  Again  an  infant  partner 
who  does  not  avoid  the  partnership  at  his  full  age  is,  as 
between  himself  and  his  partners,  completely  bound  by 
the  terms  on  which  he  entered  it  without  any  formal 
ratification;  and  in  taking  the  partnership  accounts  the 
Court  would  apply  the  same  rule  to  the  time  of  his 
minority  as  to  the  time  after  his  full  age.  Again  an  infant 
shareholder  who  does  not  disclaim  may  after  his  full  age, 
at  any  rate,  be  made  liable  for  calls  without  any  express 
ratification ;  on  the  contrary,  the  burden  of  proof  is  on  him 
to  show  that  he  repudiated  the  shares  within  a  reasonable 
time  (6). 

And  as  Lord  Tenterden's  Act  did  not  formerly  stand  in 
the  way  of  these  consequences  of  the  affirmation  or  non- 
repudiation  of  an  infant's  contract,  so  the  Act  of  1874  will 
not  stand  in  the  way  of  the  same  or  like  consequences  in 
the  future.  In  fact  the  operation  of  the  present  Act  seems 
to  be  to  reduce  all  voidable  contracts  of  infants  ratified  at 
full  age,  whether  the  ratification  be  formal  or  not,  to  the 
position  of  agreements  of  imperfect  obligation,  that  is,  which 
cannot  be  directly  enforced  but  are  valid  for  all  other  pur- 
poses. Other  examples  of  such  agreements  and  of  their 
I^al  effect  will  be  foimd  in  the  chapter  specially  assigned 
to  that  subject. 

A  collateral  result  of  this  enactment  appears  to  be  that  Sembi^  no 
one  who  has  made  a  contract  during  his  infancy  is  not!j^J^J^. 
now  able  to  obtain  specific  performance  of  it  after  his  full  »noe  for 


(a)  Dariti  y.  DavUi,  9  Eq.  408,  (b)  See  pp.  55,  64. 

$upra,  p.  57. 
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either        age,  for  the  same  reason  that  he  cannot  and  formerlv 
any  con-     could  not  do  SO  sooner  (a). 

faMctmade  rpj^^  proviso  about  new  consideration  was  presumably 
infancy,  introduced  \ff  way  of  abundant  caution,  to  prevent  colour— 
Eflfect  of    Q\yiQ  evasions  of  the  Act  by  the  pretence  of  a  new  contract. 

proviso  aa  ... 

to newoon- founded  on  a  nominal  or  trifling  new  consideration  (by. 
Bideration.  ^{^^^6  a  substantial  consideration  appears  on  the  face  oF 
the  transaction  these  words  can  hardly  be  supposed    to 
impose  on  the  Court  the  duty  of  inquiring  whether  the 
apparent  consideration  is  the  whole  of  the  real  considera- 
Ofa.1,      tion.     In  the  first  section  the  words  concerning  the  pur- 
certain       chase  of  goods  are  not  free  from  obscurity.     If  we  might 
contracts    construe  the  Act  as  if  it  said  "for  payment  /or  goods 
supplied,"  &c.,  it  would  be  clear  enough :  but  it  is  not  so 
clear  what  is  the  precise  operation  of  an  enactment  that 
contracts  "for  goods  supplied  or  to  be  supplied,"  other 
than  necessaries,  shall  be  void.     It  seems  to  follow  that  no 
property  will  pass  to  the  infant  by  the  attempted  contract 
of  sale,  and  that  if  he  pays  the  price  or  any  part  of  it 
before  delivery  of  the  goods  he  may  recover  it  back ;  as 
indeed  he  might  have  done  before  the  Act,  for  the  contract 
was  voidable,  and  he  was  free  to  rescind  it  while  it  was 
yet  executory.     But  does  it  also  follow  that  if  the  goods 
are  delivered  no  property  passes,  and  that  if  they  are  paid 
for  the  money  may  be  recovered  back?     Such  a  conse- 
quence would  be  most  unreasonable,  and  is  not  required 
by  the  policy  of  the  statute,  which  is  obviously  to  protect 
infants  from  running  into  debt,  and  to  discourage  trades- 
men and  others  from  giving  credit  to  them,  not  to  deprive 
them  of  all  discretion  in  making  purchases  for  ready  money. 
It  is  certain  that  when  a  particular  class  of  contracts  is 
simply  declared  to  be  unlawful,  this  does  not  prevent  pro- 
perty from  passing  by  an  act  competent  of  itself  to  pass  it, 
though  done  in  pursuance  or  execution  of  the  forbidden 

(a)  FUght  v.  BoUand,  4  Russ.  29S,      pose  ?     See    Ditcham    v.    WorraU, 
p.  68,  iupra,  p.  60,  $upm, 

(6)  Tetifl  it  effective  for  this  pur- 
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ooQtnict  (a).  In  this  case  also  it  seems  clear  that  the 
delivery  with  intention  to  pass  the  property  would  pass  it 
apart  from  any  question  of  contract,  and  such  authorities 
as  Holmes  v.  Blogg  (6)  and  Ex  parte  Taylor  {c\  where  the 
contract  was  only  voidable  but  was  afterwards  rescinded, 
would  still  be  applicable,  so  that  if  the  goods  had  been 
accepted  the  money  could  not  be  recovered.  On  this  more  Q«f •  Wa« 
reasonable  construction,  however,  it  is  difficult  ttf  see  what  ga,^? 
result  is  obtained  by  the  first  section  which  is  not  equally 
well  or  better  obtained  by  the  second.  At  common  law 
the  infant  was  not  bound  by  any  of  the  contracts  specified 
in  the  first  section,  unless  he  chose  to  bind  himself  at  full 
age :  by  the  second  section  he  cannot  henceforth  so  bind 
Iumsel£  No  more  complete  protection  can  be  imagined, 
and  the  first  section  appears  superfluous.  Perhaps  the 
first  section  may  be  read  as  giving  a  popular  exposition  of 
the  chief  practical  effects  of  the  following  one. 

It  is  conceived  that  a  bond,  bill  of  exchange,  or  note 
given  by  a  man  of  full  age,  for  which  the  consideration 
was  in  fact  a  loan  of  money  or  the  supply  of  goods  not  ne- 
cessaries during  his  infancy,  would  not  be  void  under  s.  1  {d). 
But  8.  2  would  no  doubt  effectually  prevent  it  from  being 
enforced,  though  perhaps  the  words  are  not  the  most  apt 
for  that  purpose. 

2.0fihs  liability  ofinfcmta  on  obligationa  incident  to  liabUity 
interests  in  permanent  property,  ^odb^^ 

In  an  old  case  reported  under  various  names  in  various  dent  to 
books  (e),  of  which  a  sufficient  account  is  given  in  the  ^^Fee^ 
judgment  of  the  Court  of  Exchequer  in  L.  <fe  If,  W,  Ry.  ci*iiy  *«  *o 
Co,  V.  M'Michael  (/),  it  was  decided  that  an  infant  lessee  share^^ 
who  continues  to  occupy  till  he  comes  of  full  age  is  after 
his  full  age  liable  for  arrears  of  rent  incurred  during  his 

(a)  Ayen    y.    South    AvMraUan      70S,  82  L.  J.  Ex.  265. 

Banking  Co,,  L.  R.  8  P.  C.  648,  669.  <e)  KeUU  v.  Eliot,  &c  RoUe  Ab. 

(b)  8  Taunt.  608.  1,  731,  K. ;  Cro.  Jac.  820  j  Brown- 
ie) 8  D.  M.  G.  264,  p.  42,  tupra,        low  120  ;  2  Bulst.  69. 

(d)  Cp.  FUglU  Y,  JUed,l  H.  &  C.  (/)  5  Ex.  114 ;  «0  L.  J. Ex.  97. 
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infancy.  In  like  manner  a  copyholder  who  was  admitted 
during  his  minority  and  has  not  disclaimed  is  bound  to 
pay  the  fine  (a).  In  recent  times  an  important  application 
of  this  principle  has  been  made  in  the  case  of  infant 
shareholder  in  railway  companies.  An  infant  ^  is  not 
incapable  of  being  a  shareholder,  and  as  such  he  is  pt^ma 
facie  liable  when  he  comes  of  age  to  be  sued  for  calls  on 
his  shares  and  he  can  avoid  the  liability  only  by  showing 
that  he  repudiated  the  shares  either  before  attaining  his 
full  age  (6),  or  in  a  reasonable  time  afterwards  (c).  In 
the  first  of  the  series  of  cases  on  this  head  some  of  the 
judges  seem  to  have  thought  that  even  an  infant  share- 
holder was  made  absolutely  liable  by  the  general  form  of 
the  enactment  in  the  Companies  Clauses  Consolidation 
Act  defining  the  liability  of  shareholders  {d).  This  view 
however  has  since  been  declared  erroneous  and  inconsistent 
with  the  established  rule  that  general  words  in  statutes 
are  not  to  be  construed  so  as  to  deprive  infants,  lunatics, 
&c.,  of  the  protection  given  to  them  by  the  common  law. 
In  this  case  the  liability,  though  statutory,  is  still  in  the 
nature  of  contract,  and  is  subject  to  the  ordinary  rules  as 
to  the  competency  of  contracting  parties.  The  true  prin- 
ciple is  that  a  railway  shareholder  is  not  a  mere  contractor, 
but  a  purchaser  of  an  interest  in  a  subject  of  a  permanent 
nature  with  certain  obligations  attached  to  it ;  and  those 
obligations  he  is  bound  to  discharge,  though  they  arose 
while  he  was  a  minor,  unless  he  has  renounced  the  interest. 
A  mere  absence  of  ratification  is  no  sufficient  defence, 
even  if  coupled  with  the  allegation  that  the  defendant  has 
derived  no  profit  from  the  shares.  For  if  the  property  is 
unprofitable  or  burdensome,  it  is  the  holder  s  business  to 
disclaim  it  on  attaining  his  full  age,  if  not  before  ;  and  it 

(a)  Evelyn  v.  ChichesUr^  3  Burr.  repudiation  after  fuU  age  was  there- 

1717.  fore  held  bad  inDtMimk  Wicl^ow 

(6)  Newry  «t-  EwnUkiUen  Ry.  Co,  Ry,  Co,  v.  Black,  8  Ex.  181. 
V.  Co<mbe,  3  Ex.  565,  18  L.  J.  Ex.  {d)  Lord  Demnan,  C.  J.,  and  Pat- 

325.  teeon,  J.,  in  Cork  d;  Bandon  Ry,  Co, 

(e)  A  plea  which  mtrely  alleged  v.  Cazenove,  10  Q.  B.  935. 
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k  by  no  jtneans  clear  that  he  could  exonerate  himself  even 
<hiring  his  minority  by  showing  that  the  interest  was  not 
at  the  time  beneficial,  unless  he  actually  disclaimed  it  (a). 
C(Hnparing  the  analogous  case  of  a  lease,  the  Court  said — 
"  We  think  the  more  reasonable  view  of  the  case  is  that 
the  infant,  even  in  the  case  of  a  lease  which  is  disadvan- 
tageous to  him,  cannot  protect  himself  if  he  has  taken 
possession,  and  if  he  has  not  disclaimed,  at  all  events 
unless  he  still  be  a  minor "  (6).  In  all  the  decided  cases 
the  party  appears  to  have  been  of  full  age  at  the  time  of 
the  action  being  brought,  but  there  is  nothing  to  show 
that  (except  possibly  in  the  case  of  a  disadvantageous 
contract)  he  might  not  as  well  be  sued  during  his 
minority. 

The  same  results,  except  perhaps  as  to  suing  the  share- 
holder while  still  a  minor,  would  follow  from  the  general 
principles  of  the  law  of  partnership  even  if  the  company 
in  which  the  shares  were  held  had  not  any  permanent 
property. 

9.  Of  the  liahUity  of  an  infant  when  the  contract  is  for  Liability 
his  benefit,  and  especially  for  necessaries.  cial  oon- ' 

It  has  been  laid  down  in  ceneral  terms  that  ff  an  agree-  tr»ct.^  Q^' 

^      ,  ,  ,    °  extent  of 

ment  be  for  the  benefit  of  an  infant  at  the  time,  it  shall  the  rule  t 
bind  him  (c).  We  are  not  aware,  however,  that  this  rule 
has  been  applied  in  practice,  except  in  the  case  of  obliga- 
tions coupled  with  interests  in  property  (where  it  is  not 
clear,  as  above  said,  that  the  question  of  benefit  is  mate- 
rial), and  except  so  far  as  an  infant's  liability  for  necessa- 
ries is  founded  on  this  reason.  The  rule  has  also  been 
expressed  more  widely  in  the  converse  form,  that  the  con- 
tract is  binding  unless  manifestly  to  the  infant's  preju- 


(a)  It  10  fmbmitted  that  in  such  a  M'MicJuUl,  5  Ex.  114,  20  L.  J.  Ex. 

caa«  the  dinclaimer  if  made  would  97, 101. 

oondu^vely  detennine  his  interent  (r)  Bacon  Ab.  Infancy,  I.  3,  4, 

and  not  merely  tujipend  it.  360  ;  Maddon  v.  White,  2  T.  R.  169. 

(6)  Land,  d:  N,    W,    Ry.    Co,  r. 
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diee  (a).    But  this,  it  is  Bubmitted,  goes  too  far.    The  con 
tract  before  the  Court  was  that  of  an  apprentice  with.    £ 
master ;  and  this  and  other  cases  (6)  certainly  show  tha.^ 
such  a  contract,  or  an  ordinary  contract  to  work  for  wag-es. 
will,  if  it  be  reasonable,  be  considered  binding  on  the 
infant  to  this  extent,  that  he  may  no  less  than  an  adult 
incur  the  statutory  penalties  for  unlawfully  absenting  him- 
self from  his  master's  emplojrment  (c).     But  it  is  distinctly- 
laid  down  that  an  apprentice  under  age  cannot  be  sued  on 
the  covenants  made  by  him  in  the  indenture  of  appren- 
ticeship except  by  the  custom  of  London  (c2).    Again  there 
are  many  conceivable  cases  in  which  it  might  be  for  an 
infant's  benefit,  or  at  least  not  manifestly  to  his  prejudice, 
to  enter  into  trading  contracts,  or  to  buy  goods  other  than 
necessaries :  one  can  hardly  say  for  example  that  it  would 
be  manifestly  to  the  disadvantage  of  a  minor  of  years  of 
discretion  to  buy  goods  on  credit  for  re-sale  in  a  rising 
market ;  yet  there  is  no  doubt  whatever  that  such  a  con- 
tract would  at  conmion  law  be  voidable  at  his  option.    Nor 
has  it  ever  been  suggested  that  an  infant  partner  or  share- 
holder is  at  liberty  to  disclaim  at  full  age  only  in  case  the 
adventure  has  been  unprofitable  or  is  obviously  likely  to 
become  so.    However,  inasmuch   as    since  the  Infants' 
Belief  Act,  1874,  an  infant's  contract,  if  not  binding  on 
him  from  the  first,  can  never  be  enforced  against  him  at 
all,  it  seems  quite  possible  that  the  Courts  may  in  future 
be  disposed  to  extend  rather  than  to  narrow  the  description 
of  contracts  which  are  considered  binding  because  for  the    { 
infant's  benefit. 

LiabiHty        3a.  CoTUrocts  for  Ttecessaries.  \ 

fOT^neoea-       ipj^^  ^^^  recent  and  important  authority  on  this  subject    1 

(a)  Cooper  v.  Simmons^  7  H.  &  N.  ceedings  under  the  Employen  ud 

707,  721 ;  per  WUde,  B.    Not  so  Workmen   Act.   1876,  it  may  be 

strongly  put  in  the  JL  J.  report,  31  collected  that  the  facts  were  of  the 

L.  J.  M.  C.  188, 144.  same  kind,  though  the  employer's 

{b)  Wood  V.  Fenwicky  10  M.  k  W.  plaint  was  in  terms  for  a  breach  of 

1 05.  contract. 

(c)  In  Lttliev.  Pitzpatrick,  3  Q.  (d)  Bacon  Ab.  Infancy  A.  4.  840. 

B.  D.  229,  a  case  of  summary  pro- 


Digitized  by  VjOOQ IC 


INFANTS:   NECESSARIES.  67 

is  the  judgment  of  the  Exchequer  Chamber  in  Ryder 
V.  WombtoeU  (a),  from  which  the  following  introductoiy 
statement  is  taken  :— 

^  The  geneial  rule  of  law  is  clearly  establishedj  and  is  that  an 
iniant  is  generally  incapable  of  binding  himself  by  a  contract.  To 
thb  rule  there  is  an  exception  introduced^  not  for  the  benefit  of  the 
tradesman  who  may  trust  the  infant,  but  for  that  of  the  infant  him- 
self. This  exception  is  that  he  may  make  a  contract  for  necessaries, 
and  is  accnratdy  stated  by  Parke,  B.  in  PeUn  v.  Fleming  (6). 
'From  the  earliest  time  down  to  the  present  the  word  necessaries  is 
not  confined  in  its  strict  sense  to  such  articles  as  were  necessary  to 
the  support  of  life,  but  extended  to  articles  fit  to  maintain  the  par- 
ticular person  in  the  state,  degree  and  station  in  life  in  which  he  is  ; 
and  tiierefore  we  nmst  not  take  the  word  necessaries  in  its  unqualified 
sense,  but  with  the  qualification  above  pointed  out'  '* 

What    in    any   particular   case    may  fairly   be  caller)  What  are 
necessary  in   this  extended  sense,  is   what  is   called  a  ^^^.  ^ 
question  of  mixed  fact  and  law.     The  provinces  of  the  ^'*.®^*^  **^ 
Court  and  the  jury  respectively,  as  ^defined  by  the  Ex-andUw. 
chequer  Chamber,  seem  to  be  as  we  now  proceed  to  state. 

The  station  and  circumstances  of  the  defendant  and  the  The  Court 
particulars  of  the  claim  being  .first  ascertained,  it  is  then  ^gg  ^^ 
for  the  Court  to  say  whether  the  things   supplied  are  p^'*«»/aa« 
primxi  facie  necessaries,  i.6.,  are  such  as  a  jury  may"^^^"*^* 
reasonably  find  to  be  necessaries  for  a  person  in  the  de- 
fendant's circumstances,  or  "whether  the  case  is  such  as  to 
cast  on  the  plaintiflT  the  onus  of  proving  that  the  articles 
are  within  the  exception  [t.€.,  are  necessaries],  and  then 
whether  there  is  any  sufficient  evidence  to  satisfy  that 
onus."     In  the  latter  case  the  plaintiff  must  show  that 
although  the  articles  would  generally  not  be  necessary  for 
a  person  in  the  defendant's  position,  yet  there  exist  in  the 
case  before  the  Court  special  circumstances  such  as  to 
make  them  necessary.     Thus  articles  of  diet  which  are 
prima  fdcie  mere  luxuries  may  become   necessaries  if 

(a)  L.  R.  4  Ex.  32,  38  ;  in  the      Sale,  18-22. 
Court  below  L.  R.  8  Ex.  90.     On  the  {b)  6  M.  &  W.  at  p.  49. 

subject  generally  q>.  Benjandn  on 

f2 
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prescribed   by  medical  advice   (a).     It   is  said  that      in 
general  the  test  of  necessity  is  usefulness,  and  that  nothir^g 
can  be  a  necessary  which  cannot  possibly  be  useful     It    is 
obvious,  however,  that  it  is  in  truth  a  question  of  common 
sens^  and  experience  what  is  or  is  not  reasonably  required 
by  a  person  in  a  given  station  and  circumstances,  and  one 
on  which  not  much  light  can  be  thrown  by  the  statement; 
in  a  general  form  of  rules  founded  on  extreme  cases.      It> 
is  to  be  borne  in  mind  (as  was  remarked  in  the  Exchequer 
Chamber)  that  the  question  is  not  whether  the  things 
are   such  that  a  person  of  the  defendant's  means   may 
reasonably  buy  and  pay  for  them,  but  whether  they  can 
be  reasonably  said  to  be  so  necessary  for  him  that,  though 
an  infant,  he  must  obtain  them  on  credit  rather  than  go 
without.     For  the  purpose  of  deciding  this  question  the 
Court  will  take  judicial  notice  of  the  ordinary  customs 
and  usages  of  society  (6). 
The  jury        If  on  these  preliminary  considerations  the  Court  decides 
are^nfac?^^^^  there  is  evidence  on  which  the  supplies  in  question 
necessaiy.  may  reasonably  be  treated  as  necessaries,  then  it  is  for 
the  jury  to  say  whether  they  were  in  fact  necessaries  for 
the  defendant  under  all  the  circumstances  of  the  case  (c). 
Supply  As  a  matter  of  common  sense  it  seems  relevant  to  this 

8ouK^  ^'  qifestibn  whether  the  defendant  was  or  was  not  already 
how  far  sufficiently  provided  with  commodities  of  the  particular 
™*  description  (especially  when  we  bear  in  mind  that  this 

exceptional  liability  for  necessaries  is  admitted  in  the  in- 
terest not  of  the  seller  but  of  the  infant  buyer) :  but  it 
seems  still  an  open  question  whether  evidence  that  he  was. 
so  provided  is  admissible,  at  any  rate  without  showing 
that  the  plaintiff  knew  it  or  had  reason  to  presume  it 
(L.  R.  4  Ex.  at  pp.  36,  42.)    The  case  most  directly  in 


(a)  See  Wharlon  v.  Machtrme,  5  the  Court  to  control  or  review  the 

Q.  B.  60tf,  13  L.  J.  Q.  B.  130.  finding  of  the  jury  is  neither  more 

(h)  L.  R  4  Ex.  at  p.  40.  nor  leas  in  this  than  in  any  other 

(c)  It  would  seem  from  Ryder  v.  class  of  cases. 
Wontbwdl  {mpi'a)  that  the  power  of 
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f  point  (a)  seems  to  lay  down  in  effect  that  the  question 
whether  goods  supplied  are  necessaries  is  a  question  of 

I        fact,  depending  (among  other  conditions)  on  the  extent  to 

f  which  the  party  is  already  supplied  with  similai*  goods ; 
that  if  they  are  necessary  the  tradesman  will  not  be  the 

I  less  entitled  to  recover  because  he  made  no  inquiries  as  to 
the  infant's  existing  supplies;  butiihat  on  the  other  hand, 
if  the  infant  is  already  so  well  supplied  that  these  goods 
are  in  truth  not  necessary,  the  tradesman's  ignorance  of 
Aat  fact  will  not  make  them  necessary,  and  he  cannot 
recover ;  that,  indeed,  there  is  no  rule  of  law  casting  on 

'  him  a  positive  duty  to  make  inquiries,  but  that  he  omits 
to  do  so  at  his  peril. 

It  seems,  however,  that  the  defendant  having  an  income 
out  of  which  he  might  keep  himself  supplied  with  neces- 
saries   for   ready  money  is  not  equivalent  to  his  being 

[  actually  supplied,  and  does  not  prevent  him  from  con- 
tracting for  necessaries  on  credit  (6). 

It  would  be  probably  natural  for  juries,  if  not  warned  Apparent 
against  it,  to  fall  into  a  way  of  testing  the  necessary  tJf^r,"ot 
character  of  supplies,  not  so  much  by  what  the  means  and  >naterial- 

I  position  of  the  buyer  actually  were,  as  by  what  they 
appeared  to  be  to  the  seller,  and  such  a  view  is  not  alto- 
gether without  countenance  from   authority  (c).      It  is 

3  conceived,  however,  that  this  is  quite  erroneous,  and  that 
in  truth  the  knowledge  or  belief  of  the  tradesman,  as  to 
the  infant's  circumstances  and  income  certainly,  and  as 
to  the  extent  to  which  he  is  furnished  with  goods  of  the 
same  kind  probably,  has  nothing  to  do  with  the  question 
whether  the  goods  are  necessary  or  not.     It  may  be  said 

*         that  the  question  for  the  Court  will,  as  a  rule,  be  whether 


(a)  Braythaw  v.  Eatorif  7  Scott,  209  pair  of  gloves  in  half  a  year) 

1S3.  could  not  have  been  reasonably  found 

{b)  Buryhart  \,  HaUf  4  M.  &  W.  necessary  in  any  case. 
727.     CkitUra   Mortara  v.   Jfail,   6  (c)  In  Z)a/ton  v.  (ri6,  7  Scott,  1 1 7, 

Sim.  495.     The  doctrine  there  laid  much  weight  is  given  to  the  apjta- 

down    seems    superfluous,   for    the  rent  ranjc  and  circumstances  of  the 


supplies  there  claiojed  for  (such  as       party. 
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articles  of  the  general  class  or  description  were  prituv^x. 
fade  necessaries  for  the  defendant,  and  the  question  foir 
the  jury  will   be   whether,  being  of  a  general  class    ox- 
description  allowed  by  the  Court  as  necessary,  the  parti- 
cular items  were  of  a  kind  and  quality  necessary  for  tho 
defendant,  having  regard  to  his  station  and  circumstances. 
For  instance,  it  would  be  for  the  Court  to  say  whether   i^ 
was  proper  for  the  defendant  to  buy  a  watch  on  credit, 
and  for  the  jury  to  say  whether  the  particular  watch  was 
such  a  one  as  he  could  reasonably  afford.     But  this  will 
not  hold  in  extreme  cases.     In  Ryder  v.  WombweU  (a)  the 
Court  of  Exchequer  Chamber  held,  reversing  the  judgment 
of  the  majority  below  on  this  point,  that  because  a  youngs 
man   must  fasten  his  wristbands  somehow  it  does   not 
follow  that  a  jury  are  at  liberty  to  find  a  pair  of  jeweUed 
solitaires  at  the  price  of  2hL  to  be  necessaries  even  for  a 
young  man  of  good  fortune.    There  is  a  point  of  costliness 
and  luxury — not  of  course  to  be  verbally  defined — ^beyond 
which  an  article,  though  belonging  to  a  useful  and  even 
necessary  class,  and  capable  of  real  use,  cannot  be  called 
necessary. 

Eeeults.         The  general  result  appears  to  stand  thus : — 

When  it  is  sought  to  enforce  a  contract  against  an 
infant  on  the  ground  that  it  was  for  necessaries,  then  the 
prima  facie  necessity  of  the  commodities  supplied  is  a 
question  for  the  Court. 

K  the  Court  holds  them  not  priima  facie  necessary, 
evidence  may  be  given  of  special  circumstances  renderiug 
them  in  fact  necessary,  and  the  legal  suflBciency  of  such 
evidence  is  a  question  for  the  Court 

Subject  as  above,  the  necessity  of  the  commodities  in 
fact  is  a  question  for  the  jury. 

Commodities  of  a  description  in  itself  necessary  are 
probably  not  necessaries  when  the  buyer  is  already  sup- 

(a)  L.  R.  4  Ex.  82. 
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plied  with  as  much  of  the  like  commodities  as  he  can 
reasonably  want 

Hitherto  we  have  spoken  of  a  tradesman  suppl3ring  What  the 
goods,  this  being  by  far  the  most  common  case.  But  the  ^JJ^Jieg*^* 
range  of  possible  contracts  for  "  necessaries "  is  a  much  includes. 
wider  one.  "It  is  clearly  agreed  by  all  the  books  that 
speak  of  this  matter  that  an  infant  may  bind  himself  to 
pay  for  his  necessary  meat,  drink,  apparel,  physic  [in- 
cluding, of  course,  fees  for  medical  attendance,  &;c.,  as  well 
as  the  mere  price  of  medicines],  and  such  other  necessaries; 
and  likewise  for  his  good  teaching  and  instruction,  whereby 
he  may  profit  himself  afterwards  "  (a).  Thus  learning  a 
trade  may  be  a  necessary,  and  on  that  principle  an  iofant  s 
indenture  of  appenticeship  has  been  said  to  be  binding  on 
him  (J).  The  preparation  of  a  settlement  containing 
proper  provisions  for  her  benefit  has  been  held  a  necessary 
for  which  a  minor  about  to  be  married  may  make  a  valid 
contract,  apart  from  any  question  as  to  the  validity  of  the 
settlement  itself  (c). 

A  more  remarkable  extension  of  the  definition  of  neces* 
saries  is  to  be  found  in  the  case  of  flhapple  v.  Cooper  (d), 
where  an  in&nt  widow  was  sued  for  her  husband's  funeral 
expenses.  The  Court  held  that  decent  burial  may  be 
considered  a  necessary  for  every  man,  and  husband  and 
wife  being  in  law  the  same  person,  the  decent  burial  of  a 
deceased  husband  is  therefore  a  necessary  for  his  widow. 
The  conclusion,  though  arrived  at  by  a  circuitous  and 
highly  artificial  course  of  reasoning,  seems  in  itself  satis- 
factory on  a  broader  ground,  which  however  the  Court  did 
not  adopt.  A  contract  entered  into  for  the  purpose  of 
performing  an  imperative  moral  and  social,  if  not  legal, 

(a)  Bac  Abr.  Infancy  and  Age,  I.  (c)  ffd^  v.  Clayton,  17  C.  D.  N. 

(4. 385).    And  see  Chappie  v.  Cooper,  S.  558,  84  L.  J.  C.  P.  1,  see  the 

13  M.   ft  W.   252,  18  L.  J.    Ex.  pleadings,  and  the  judgment  of  the 

286.  C'ovuetadfin, 

(6)  Cooper  ▼.  Simmona,  7  H.  &  N.  (d)  18  M.  ft  W.  252, 13  L.  J.  Ex. 

767,  81  L.  J.  M.  O.  188,  per  Martin,  286. 
B.     See,  however,  p.  66,  supra. 
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duty  which  it  would  have  been  scandalous  to  omit,  msty 
well  be  considered  of  as  necessary  a  character  as  any 
contract  for  personal  service  or  purchase  of  goods  for 
personal  use. 

We  refrain  from  any  further  enumeration  of  the  various 
things  which  have  been  decided  to  be   necassary  or  not 
necessary,  for  two  reasons  :  that  the  question,  though  to  sl 
great  extent  a  question  for  the  Court,  is  one  of  judicial 
common  sense  in  each  particular  case,  for  which  pre- 
cedents can  supply  no  absolute  authority  but  only  moro 
or    less    instructive    analogies,    and    that  to    undertake 
such  an  enumeration   would  be  to  usurp  the   office    of 
a  Digest  (a). 
The  liabi-       The  supply  of  necessaries  to  an  infant  creates  only  a 
simple*^''    liability  on  simple  contract,  and  it  cannot  be  made  the 
contaract     ground  of  any  different  kind  of  liability  (6).     Coke  says 
"  If  he  bind  himself  in  an  obligation  or  other  writing  with 
a  penalty  for  the  payment  of  any  of  these,  that  obligation 
shall  not  bind  him"  (c).     A  fortio7*i,  a  deed  given  by  an 
infant  to  secure  the  repayment  of  money  advanced  to  buy 
necessaries  is  voidable  (d).     Such  is  also  the  common  law 
with  regard  to  negotiable  instruments  (e).     But  it  is  said 
that  a  bill  or  note  given  by  an  infant  to  a  creditor  for 
necessaries  may  be  valid  if  it  is  not  payable  to  order  or 
negotiable  (/). 
What  con-      There  are  some  particular  contracts  of  infants  valid  by 

tracts  an  .      .  ,  ,  <•  n  •    j 

infant  can  custom.    By  custom  mcident  to  the  tenure  of  gavelkind 

(a)  See  the  cases  collected,  Fisher's  the  nature  of  a  contract;   and  in 

Dig.  4632 — 5,  or  Leake,  549.  several  others,  on  the  other  hand, 

(6)    At  common   law  a   loan  of  that  his  duty  is  to  pay,  not  the 

money  could  not  be  deemed  equiva-  price  expressly  promised,  but  the 

lent  to  Necessaries,  though  actually  reasonable  value, 

spent  on  necessaries  :  Bac  Abr.  4.  (c)  Co.  Lit  172  a,  cp.  4T.  K.  363. 

356.     It  is  suggested  by  my  Ameri-  (d)  Martin  v.  Gale,  4  Oh.  D.  428. 

can    editor,    Mr.   Wald,   that    the  (e)  And  so  of  accounts  stated,  but 

obligation  is  really  quasi-contractual  these  are  now  absolutely  void,  as 

only.    In  one  American  case  which  weU  as  loans  of  money  to  infants. 

he  cites  it  has  been  held  that  an  Supra^  p.  60. 

infant  is  bound  to  pay  for  necee-  (/)  Anon.    MS.     Fisher's   Dig. 

saries  though  when  they  were  sup-  4626.     Cp.  RoUe  Ab.  1.  729,  pi.  7. 
plied  he  was  too  young  to  understand 
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an  infant  may  sell  his  land  of  that  tenure  at  the  age  of  ™»^®  ^y 
fifteen,  but  the  conveyance  must  be  by  feoflfment,  and  is 
subject  to  other  restrictions  (a).  This,  however,  is  not  a 
fiiU  capacity  of  contracting,  for  there  is  no  reason  to  sup- 
pose that  an  action  could  be  brought  against  the  infant  for 
a  breach  of  the  contract  for  sale,  or  specific  performance  of 
it  enforced. 

"Also  by  the  custom  of  London  an  infant  unmarried 
and  above  the  age  of  fourteen,  though  under  twenty-one, 
may  bind  himself  apprentice  to  a  freeman  of  London  by 
indenture  with  proper  covenants ;  which  covenants  by  the 
custom  of  London  shall  be  as  binding  as  if  he  were  of  full 
age,"  and  may  be  sued  upon  in  the  superior  courts  as  well 
as  in  the  city  courts  (h). 

Lifante,  or  their  guardians  in  their  names,  are  empowered  By  statute. 
by  sUtute  (11  Geo.  4  &  1  Wm.  4,c.  65,  ss.  16,  17)  to  grant 
renewals  of  leases,  and  make  leases  under  the  direction  of 
the  CJourt  of  Chancery,  and  in  like  manner  to  surrender 
leases  and  accept  new  leases  (s.  12).  (The  provisions  as  to 
renewals  of  leases  extend  also  to  married  women)  (c). 
And  by  a  later  Act  (18  &  19  Vict.  c.  43),  infants  may  with 
the  sanction  of  the  Court  make  valid  marriage  settlements 
of  both  real  and  personal  property. 

4.  Of  an  infant's  immunity  as  to  wrongs  connected  infant  not 
with  contract  ^^^^""^ 

An  infant  is  generally  no  less  liable  than  an  adult  for  yf^f^e  the 

wrongs  committed  by  him,  subject  only  to  his  being  in  fact  substance 

of  such  SLse  and  discretion  that  he  can  have  a  wrongful  ^  *T' 
,  ,     .  .        .  .   ,  ^        tractu, 

intention,  where  such  intention  is  material ;  but  he  can- 
not be  sued  for  a  wrong,  when  the  cause  of  action  is  in 
substance  ex  contractu,  or  is  so  directly  connected  with  the 
contract  that  the  action  would  be  an  indirect  way  of 
enforcing  the  contract — which,  as  in  the  analogous  case  ,of 

(a)  Bacon  Ab.  Gavelkind,  \.,  4.  (c)  See  Dan.  Ch.   Pr.   2.    1917  ; 

49 ;  Dav.  Conv.  2.  pt.  1. 221  (8d  ed.) ;  Re  Clark,  1  Ch.  292  ;  Re  Leich/ord, 

Dart.  V.  ft  P.  ad  inU.  2  Ch.  D.  719. 

(6)  Bacon  Ab.  Infancy,  B.,  4. 340. 
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married  women  (a),  the  law  does  not  allow.  Thus  it  was 
long  ago  held  that  an  infant  innkeeper  could  not  be  made 
liable  in  an  action  on  the  case  for  the  loss  of  his  guest's 
goods  (6).  There  is  another  old  case  reported  in  divers 
books  (c)  (the  clearest  of  the  reports  is  transcribed 
with  immaterial  omissions  in  a  judgment  of  Knight 
Bruce,  V.-C.  (d),  where  it  was  decided  that  an  action  of 
deceit  will  not  lie  upon  an  assertion  by  a  minor  that  he  is 
of  full  age.  It  was  said  that  if  such  actions  were  allowed 
all  the  infsBtnts  in  England  would  be  ruined,  for  though  not 
bound  by  their  contracts,  they  would  be  made  liable  as  for 
tort ;  and  it  appears  in  Keble's  report  that  an  infant  had 
already  been  held  not  liable  for  representing  a  false  jewel 
not  belonging  to  him  as  a  diamond  and  his  own«  The 
rule  is  decidedly  laid  down  in  Jennings  v.  RnndaU  (e), 
where  it  was  sought  to  recover  damages  from  an  infant  for 
But  liable  overriding  a  hired  mare.  But  if  an  infant's  wrongful  act, 
a^arTf]^  though  concerned  with  the  subject-matter  of  a  contract, 
contract,  and  guch  that  but  for  the  contract  there  would  have  been 
no  opportunity  of  committing  it,  is  nevertheless  indepen- 
dent of  the  contract  in  the  sense  of  not  being  an  act  of  the 
kind  contemplated  by  it,  then  the  infant  is  liable.  The 
distinction  is  established  and  well  marked  by  a  modem 
case  in  the  Common  Pleas,  where  an  infant  had  hired  a 
horse  for  riding,  but  not  for  jumping,  the  plaintiff  refusing 
to  let  it  for  that  purpose;  the  defendant  allowed  his 
companion  to  use  the  horse  for  jumping,  whereby  it  was 
injured  and  ultimately  died.  It  was  held  that  using  the 
horse  in  this  manner,  being  a  manner  positively  forbidden 
by  the  contract,  was  a  mere  trespass  and  independent  tort, 
for  which  the  defendant  was  therefore  liable  (/). 


though 
touching 
the  sub- 
ject-mat- 
ter of  a 
contract. 


(a)  See  p.  78,  ir^ra. 

(b)  BoUe  Ab.  1.2,  Action  8ur  Case, 

(c)  Johntm  V.  Pie,  Sid.  258,  1 
Lev.  169,  1  Keb.  913. 

(d)  Stikeman  v.  Dawson,  1  De  G. 
h  Sm.  113  ;  and  see  other  cases  col- 
lected i&.  at  p.  110,  where  <*  the  case 


mentioned  in  Keble  **  is  that  which, 
as  stated  in  the  text,  occurs  in  hia 
report  of  Johnson  v.  Pit, 

(e)  8  T.  R  335.  It  is  also  re- 
cognized in  Price  v.  UactU,  8  Ex. 
146  (not  a  decision  on  the  |>oint). 

(/)  Bumard  v.  Hagyit,  14  C.  B. 
N.  S.  45,  32  L.  J.  C.  P.  189. 
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It  is  doubtful  whether  an  infeuit  can  be  made  liable  Qu, 
quasi  ex  contractu  (as  for  money  received),  when  the  real  ^^^  ^ 
cause  of  action  is  a  wrong  independent  of  contract ;  but  contract 
since  the  Judicature  Acts  have  abolished  the  old  forms  of  law. 
action,  the  question  seems  of  little  importance  (a). 

5.  Liability  in  equity  on  represeivtaiion  of  full  age.  in  equity 
When  an  infant  has  induced  persons  to  deal  with  him  |^^^** 
by  falsely  representing  himself  as  of  full  age,  he  incurs  an  his  acts, 
obligation  in  equity,  which  however  in  the  case  of  a  con-  ^jj^^t 
tract  is  not  an  obligation  to  perform  the  contract,  and  must  himself  m 
be  carefully  distinguished  fix>m  it  (b).  Indeed  it  is  not  a  butonlyto 
contractual  obIifi:ation  at  all.     It  is  limited  to  the  extent  *^®  ©x^nt 

°  ,      ,  of  any  ad* 

we  have  stated  above  (p.  51),  and  the  principle  on  which  it  vantage 
is  founded  is  often  expressed  in  the  form :  ''An  infant  shall  g^||^f 
not  take  advantage  of  his  own  fraud."  A  review  of  the 
principal  cases  will  clearly  show  the  correct  doctrine.  In 
Clarhs  v.  Cobley  (c)  the  defendant  being  a  minor  had  given 
his  bond  to  the  plaintiff  for  the  amount  of  two  promissory 
notes  made  by  the  defendant's  wife  before  the  marriage, 
whioh  notes  the  plaintiff  delivered  up.  (It  must  be  taken, 
though  it  is  not  clear  by  the  report,  that  the  defendant  falsely 
represented  himself  as  of  full  age.)  The  plaintiff  on  discover- 
ing the  truth,  and  after  the  defendant  came  of  age,  filed 
his  bill  praying  that  the  defendant  might  either  execute  a 
new  bond,  pay  the  money,  or  deliver  back  the  notes.  The 
Court  ordered  the  defendant  to  give  back  the  notes, 
and  that  he  should  not  plead  to  any  action  brought  on 
them  the  Statute  of  Limitation  or  any  other  plea  which  he 

(a)  The  liability  is   aeBrmed   in  S.  836,  81  L.  J.  Q.  B.  57.    Dedara- 

Cbitty  on  Contracts  (p.  148,  9th  ed.),  tionforgoods  sold,  &c.  Plea,  infancy, 

and  bj  Mr.  Leake  (p.  546),  and  dis-  EquitaUe  replication,  that  the  con- 

putedbyMr.  Dicey  (on  Parties,  284),  tract  was  induced  by  defendant's 

who  Is  siqyported  by  a  dictum  of  fraudulent   representation  that   he 

Wlllesy  J.,  assuming  that  infancy  was  of  age.     The  replication  was 

would  be  a  good  plea  to  an  action  held  bad,  as  not  meeting  the  defence, 

for  money  receiyec^  thou^  subetan-  but  only  showing  a  distinct  equitable 

tially  founded  on  a  wrong.    A  Uon  v.  right  collateral  to  the  cause  of  action 

Midland  Ry,  Co,,  19  C.  B.  N.  S.  at  sued  upon, 
p.  241 ;  34  L.  J.  C.  P.  at  p.  297.  (c)  2  Cox  173. 

(&)  Ace,  BartUU  v.  WdU,  1  B.  & 
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could  not  have  pleaded  when  the  bond  was  given;    but 
refused  to  decree  pajmaent  of  the  money,  holding  that  it 
could  do  no  more  than  take  care  that  the  parties  were 
restored  to  the  same  situation  in  which  they  were  at  the 
date  of  the  bond.     In  LemjyrUre  v.  Lange,  a  quite  recent 
case,  it  was  held  that  an  infant  who  had  obtained  the  lease 
of  a  furnished  house  by  representing  himself  of  full  age 
could  not  be  made  liable  for  use  and  occupation  (a).     Gory 
V.   Oertcken  (b)  shows    that  when   an   infant   by  falsely 
representing  himself  to  be  of  full  age  has  induced  trustees 
to  pay  over  a  fund  to  him,  neither  he  nor  his  representa- 
tives can  afterwards  charge  the  trustees  with  a  breach  of 
trust  and  make  them  pay  again.     Overton  v.  Banister  (c) 
confirms  this :  it  was  there  held  however,  that  the  release 
of  an  infant  cestui  que  trust  in  such  a  case  is  binding  on 
him  only  to  the  extent  of  the  sum  actually  received  by 
him.     The  late  case  of  Wright  v.  Snowe  {d)  seems  not 
to  agree  with  this,  though  Overton  v.  Banister  was  cited, 
and  apparently  no  dissent  expressed.     There  a  legatee  had 
given  a  release  to  the  executrix,  representing  himself  to 
her  solicitor  as  of  full  age;    afterwards  he  sued  for  an 
account,  alleging  that  he  was  an  infant  at  the  date  of  the 
release.     The    infancy  was  not   sufficiently  proved,   and 
the  Court  would  not  direct  an  inquiry,  considering  that 
in  any  event  the  release  could  not  be  disturbed.     This 
appears  to  go  the  length  of  holding  the  doctrine  of  estoppel 
applicable  to  the  class  of  representations  in  question,  and  if 
that  be  the  eflFect  of  the  decision  its  correctness  may  perhaps 
There        be  doubted.     In  Stikeman  v.  Dawson  (e)  the  subject  of 
™"^^  *  infants'  liability  for  wrongs  in  general  is  discussed  in  an 
reprewnta-  interesting  judgment  by  Knight    Bruce,  V.-C,  and  the 
mere^i-  important  point  is  decided  that  in  order  to  establish  this 
mulAtJon:  equitable  liability  it  must  be  shown  that  the  infant  actually 
otherparty  represented  himself  to  be  of  full  age  ;  it  is  not  enough  that 
SeTi^-"'  the  other  party  did  not  know  of  his  minority.     And  as 

led.  (a)  12  Ch.  D.  675.  (rf)  2  De  G.  k  Sm.  321. 

(6)  2  Madd.  40.  (c)  /f,id.  90. 

(c)  3  Ha.  603. 
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there  must  be  an  actual  false  representation,  so  it  has  been 
more  lately  held  that  no  claim  for  restitution  can  be 
sustained  unless  the  representation  actually  misled  the 
person  to  whom  it  was  made.  No  relief  can  be  given  if 
the  party  was  not  in  fact  deceived,  but  knew  the  truth  at 
the  time ;  and  it  makes  no  difference  where  the  business 
was  actually  conducted  by  a  solicitor  or  agent  who  did  not 
know  (a). 

If  a  minor  has  held  himself  out  as  an  adult,  and  so  Proof  in 
traded  and  been  made  bankrupt,  he  cannot  have  the  bank-  ^^' 
ruptcy  annulled  on  the  ground  of  his  infancy  (6),  nor  can 
he  oppose  the  adjudication  on  that  ground  (c).  And  it 
has  been  decided  with  some  reluctance  by  the  Court  of 
Appeal  that  a  loan  obtained  by  a  minor  on  the  faith  of  his 
representation  that  he  is  of  full  age  is  a  debt  provable  in 
bankruptcy  (d).  This  is  not  inconsistent  with  the  principle 
that  the  obligation  is  not  ex  contractu;  for  under  the 
existing  law  at  any  rate  there  is  no  rule  to  confine  proof 
in  bankruptcy  to  claims  arising  out  of  contract  (e). 

A  transaction  of  this  kind  cannot  stand  in  the  way  of  a  But  subse- 
subsequent  valid  contract  with  another  person  made  by  the  JonSwct^^ 
infant  after  he  has  come  of  age ;  and  the  person  who  first  after  full 
dealt  with  him  on  the  strength  of  his  representing  himself  v^Sj^"' 
as  of  age  acquires  no  right  to  interfere  with  the  perform- 
ance of  such  subsequent  contract  (/).     This  is  another 
proof  that  the  infant's  false  representation  gives  no  addi- 
tional force  to  the  transaction  as  a  contract. 

It  was  also  held  in  the  case  referred  to  that,  assuming 
the  first  agreement  to  have  been  only  voidable,  it  was 
clearly  avoided  by  the  act  of  the  party  in  making  another 


(a)  Ndson  v.  Stocker,  4  De  G.  &  J.  not  affect  this  clasa  of  cases :  ib. 

458.  id)  Ex  parU  UnUy  Bank,  8  De  G. 

(6)  ExparU  Wat9on,  16  Ves.  265,  k  J.  63. 

Ex  parU  Bates,  2  Mont.  D.  &  D.  (e)  Bankruptcy  Act,  1869,  s.  31, 

837.  Ex  parU  Peacock,  6  Gh.  682. 

{€)  Ex  parU  Lynch,  2  Ch.  D.  227.  (/)  Inman  v.  Inman,  15  Eq.  260. 
The  Iiifanto'  Relief  Act,  1874,  does 
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contract  inconsistent  with  it  after  attaining  his  full  age. 
But  it  has  been  decided  in  Ireland  (as  we  have  seen)  that 
this  is  not  so  in  the  case  of  a  lease  granted  by  an  infant ; 
the  making  of  another  lease  of  the  same  property  to 
another  lessee  after  the  lessor  has  attained  full  age  is  not 
enough  to  avoid  the  first  lease  (a).  The  fact  that  an 
interest  in  property  and  a  right  of  possession  had  passed 
by  the  first  lease,  though  voidable,  seems  a  sufficient  ground 
for  the  distinction. 


Muried 

women 

generally 

cannot 

contract 


II.  Married  Women. 

A  married  woman  is  incapable  of  binding  herself  by  a 
contract. 

If  she  attempts  to  do  so  '*  it  is  altogether  void,  and  no 
action  will  lie  against  her  husband  or  herself  for  the  breach 
of  it "  (6).  And  the  same  consequence  follows  as  in  the 
case  of  infants,  viz.,  that  although  a  married  woman  is 
answerable  for  wrongs  committed  by  her  during  the  cover- 
ture, including  frauds,  and  may  be  sued  for  them  jointly 
with  her  husband,  or  separately  if  she  survives  him,  yet 
she  cannot  be  sued  for  a  fraud  where  it  is  directly  con- 
nected with  a  contract  with  her,  and  is  the  means  of  effect- 
ing it  and  parcel  of  the  same  transaction,  e^,,  where  the 
wife  has  obtained  advances  fix>m  the  plaintiff  for  a  third 
party  by  means  of  her  guaranty,  falsely  representing  her- 
self as  sole  (6);  but  it  is  doubtful  whether  this  extends  to 
all  cases  of  false  representation  by  which  credit  is  ob- 
tained (c).  For  the  same  reason — that  the  law  will  not 
allow  the  contract  to  be  indirectly  enforced — a  married 
woman  is  not  estopped  firom  pleading  coverture  by  having 
described  herself  as  sm  iv/ria  {d). 

The  fact  that  a  married  woman  is  living  and  trading 
apart  from  her  husband  does  not  enable  her  at  common 


(a)  SUUor  V.  Brady,  14  Ir.  C.  L. 
61,  Mpro,  p.  54. 

(6)  Per  Cur.  Pairhurtt  v.  lAver^ 
pod  Addpki  Loan  Asdociatum,  9  Ex. 
422,  429;  23  L.  J.  Ex.  164. 


(c)  Wright  v.  Leonard,  11  C.  B. 
N.  S.  258,  80  L.  J.  O.  P.  365,  where 
the  Court  was  divided. 

{d)  Connaifi  V. /Vinu€r,  8  Ex.  698. 
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bw  to  contract  so  as  to  give  a  right  of  action  against  her- 
self alone  (a).  Nor  does  it  make  any  difference  if  she 
is  living  separate  firom  her  husband  under  an  express 
agreement  for  separation,  as  no  agreement  between  hus- 
band and  wife  can  change  their  legal  capacities  and 
characters  (6). 

But  "  a  married  woman,  though  incapable  of  making  a  But  10*7 
contract,  is  capable  of  having  a  chose  in  action  conferred  ^tno- 
npon  her,  which  wiU  survive  to  her  on  the  death  of  the  tualrights: 
hosband,  imless  he  shall  have  interfered  by  doing  some  act  hosbuid's 
to  reduce  it  into  possession  ":  thus  she  may  buy  railway  ^^^^e^^dw 
stock,  and  become  entitled  to  sue  for  dividends  jointly  them 
with  her  husband  (c).    When  a  third  person  assents  to  oowtore* 
hold  a  sum  of  money  at  the  wife's  disposal,  but  does  not  othwwlae 

,  .      .       "^     -      .  11  .  .       for  her 

pay  it  over,  this  is  conferring  on   her  a  chose  m  action  own  if  she 
within  the  meaning  of  the  rule  (d).  ■'^''^ 

During  the  joint  lives  of  the  husband  and  wife  the 
husband  is  entitled  iure  mariti  to  receive  any  sum  thus 
due ;  "  but  if  the  wife  dies  before  the  husband  has  received 
it,  the  husband,  although  his  beneficial  right  remains  the 
same,  must  in  order  to  receive  the  money  take  out  ad- 
ministration to  his  wife ;  and  if  £e  dies  without  having 
done  so,  it  is  necessary  that  letters  of  administration  should 
be  taken  out  to  the  wife's  estate  (for  such  is  still  the  legal 
character  of  the  money),  but  the  wife's  administrator  is 
only  a  trustee  for  the  representative  of  the  husband  "  (e). 
Accordingly  the  Court  of  Probate  cannot  dispense  with  the 
double  administration,  even  where  the  same  person  is  the 
proper  representative  of  both  husband  and  wife,  and  is  also 
beneficially  entitled  (/). 

{a)  Clayton  v.Jdaiw,  6  T.E.  605.  ed),  Widgtry  v.  Tewier,  6  Ch.  D. 

(6)  MarthaU  y.  MuUm,  S  T.  R.  516. 

545 :  see  Lord  Brougfaim'a  ramarkB,  {d)  Fleet  v.  Perrim,  L.  R  8  Q.  B. 

3  M.  &  EL  221.  536,  4  Q.  B.  500. 

(c)  Per  Cur.  Dalton  v.  Midland  (e)  Per  Lord  Westbury,  PaHing- 

Ity.  Co^  18  C.  B.  474,  22  L.  J.  C.  P.  Urn  ▼.  AUy.-Oen.,  L.  R.  4  H.  L.  100, 

177.    And  we  1  Wma.  Saond.  222,  119. 

223.   On  ibe  question  what  amotmtB  ,  {/)  In  the  Ooodt  of  Harding,  L. 

to   reduction   into   poaeeflsioD,    see  *  R.  2  P.  &  D.  394. 
WUliami  on  Executors,  1.  856  (7th 
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Cajonot  Inasmuch  as  according  to  the  view  established  by  modem 

coverture    decisions  a  promise  to  pay  a  debt  barred  by  the  Statute  of 
renew  <kbt  Limitation  operates  not  by  way  of  post-dating  the  original 
Stat. of      contract  so  as  to  "draw  down  the  promise"  then  made, 
tion!**^      but  as  a  new  contract  founded  on  the  subsisting  considera- 
tion (see  the  chapter  on  Agreements  of  Imperfect  Obliga- 
tion, infra),  a  married   woman's  general   incapacity   to 
contract  prevents  such  a  promise,  if  made  by  her,  from 
being  effectual ;  and  where  before  the  marriage  she  became 
a  joint  debtor  with  another  person,  that  person's  acknow- 
ledgment after  the  marriage  is  also  ineffectual,  since  to 
bind  one's  joint  debtor  an  acknowledgment  must  be  such 
as  would  have  bound  him  if  made  by  himself  (a). 

The  rules  of  law  concerning  a  wife's  power  to  bind  her 
husband  by  contract,  either  as  his  actual  or  ostensible 
agent  or,  in  some  special  circumstances,  by  a  peculiar 
authority  independent  of  agency,  do  not  fall  within  the 
province  of  this  work. 


Excep.  Exceptions, — The  wife  of  the  King  of  England  may  by 

tions :  .■% 

Queen  ^^  <50n: 

Con«,rt.  133  a). 


Queen       ^®  common  law  sue  and  be  sued  as  a  feme  sole  (Co.  Litt 


Wife  of  The  wife  of  a  person  civilly  dead  may  sue  and  be  sued 

CTvSly  alone  (lb.  132  6,  133  a).  The  cases  dwelt  on  by  Coke  are 
dead.  gu^h  as  practically  cannot  occur  at  this  day,  and  it  seems 
that  the  only  persons  who  can  now  be  regarded  as  civilly 
dead  are  persons  convicted  of  felony,  and  not  lawfully  at 
large  under  any  licence  (6).  An  alien  enemy,  though  dis- 
abled from  suing,  is  not  civilly  dead,  and  his  wife  cannot 
sue  alone  on  a  contract  made  with  her  either  before  or 
during  coverture;  so  that  while  he  is  an  alien  enemy 
neither  of  them  can  maintain  an  action  on  the  contract. 

(a)  PiUam  v.  Fatter,  1  B.  &  C.  actual  return  after  the  sentence  had 

248 ;  1  Wm«.  Saund.  1 72,  expired  :  Carrol  v.  EUncow,  4  Esp. 

(6)  Transportation  waa  couBidered  27.     The  analogy  to  Coke's  *  Civil 

as  an  abjuration  of  the  realm,  which  Death '  is  discussed,  arg,  in  Ex  parU 

could   be   determined   only  by  an  Franks,  7  Bing.  762. 


Digitized  by  VjOOQ IC 


MARBIED  WOMEN.  81 

The  remedy  may  thus  be  irrecoverably  lost  by  the  opera- 
tion of  the  Statute  of  Limitation,  but  this  inconvenience 
does  not  take  the  case  out  of  the  general  rule  (a).  This 
decision  does  not  expressly  overrule  any  earlier  authority 
(smd  there  is  such  authority)  (b)  for  the  proposition  that 
she  may  be  sued  alone.  But  it  is  conceived  that  such 
must  be  the  result. 

It  appears  on  the  whole  as  the  result  of  the  authorities  Of  idien 
that  the  wife  of  an  alien  husband  who  has  never  been  in  J^t^the 
England  may  bind  herself  by  contract  if  she  purports  to  kingdom : 
contract  as  2,  feme  sole.     Lord  Kenyon  twice  held  that  the  ^ 
wife  of  an  alien  who  has  left  the  kingdom  for  some  time, 
and  is  not  known  to  have  any  intention  of  returning,  may 
be  sued  alone  on  contracts  made  by  her  after  his  depar- 
ture (c) ;  the  reason  being,  it  seems,  that  in  the  case  of 
an  alien  no  animus  revertendi  could  be  presumed.    But 
in  a  third  action  against  the  same  defendant  (the  husband 
having  in  the  mean  time  returned  to  England  and  gone 
away  again)  Lord  EUenborough  took  a  different  view  and 
nonsuited  the  plaintiff.    He  thought  such  an  action  could 
be  maintained  only  when  the  husband  had  never  been 
in  the  kingdom  (in  which  case  the  right  of  action  had 
already  been  upheld  by  the  Court  of  Common  Pleas)  (d) ; 


(a)  De  WM  t.  Braunt,  1  H.  ft  N.  of  the  Queen's  protection,  would,  I 
17s,  25  L.  J.  Ex.  848.  PerhAps  it  suppose,  be  in  the  same  plight  as  an 
may  be  doubted  whether  'dTil  outlaw.  The  Roman  t»or«  ctvtZit  was 
dei^' was  ever  really  appropriate  as  a  pure  lesal  fiction,  introduced  not 
ft  term  of  art  in  English  courts  except  to  create  cusabilities,  but  to  obviate 
'  when  a  man  ento^th  into  religion  the  inconvenient  results  of  disabUi- 
[«.£.  a  reliffious  order  in  England]  ties  otherwise  created.  (Sav.  Syst. 
and  is  professed':  in  that  case  he  2.  164.)  As  to  the  m&H  eivUe  of 
oonld  miake  a  will  and  appoint  exe-  modem  French  law  (now  abolished 
cutoTB  (who  might  be  sued  as  sudi  since  1854),  see  ib.  151  sqq. 
for  bis  debts,  F.  N.  B.  121,  O),  and  (6)  Derry  v.  Duchesi  of  Mazarine, 
if  be  did  not,  his  goods  could  be  ad-  1  Ld.  Raym.  147. 
ministered  (Litt  s.  200,  Co.  litt  (c)  Walford  v.  Ducheu  de  Pienne, 
181  h),  Bracton,  however,  speaks  of  2  Esp.  554  ;  Pranks  v.  same  de- 
outlawry  (4265)  as  well  as  religious  fendant,  ib,  587  ;  Dicey  on  Parties, 
profesaon  (801  b)  as  man  civUia.    A  296. 

peraon  under  the  penalties  of  prae-  (d)  De  Oaillon  v.  L*AigU,  1  Bos. 

mumre,  which  include  bdng  put  out  ft  P.  857. 
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here  the  hushand  had  lived  with  his  wife  in  England,  and 
was  under  no  legal  disability  to  rejoin  her.     The  Court 
refused  a  rule  to  set  aside  the  nonsuit  (a).     In  a  more 
modern  case,  again,  the  Court  of  Exchequer  thought  that 
Lord  Ellenborough  had  conceded  too  much,  and  that  such 
an  action  was  in  no  case  maintainable  without  showing 
that  on  the  particular  occasion   the  wife  actually   con- 
tracted as  Kfeme  sole  (6).     But  it  is  submitted  that  as  to 
the  former  point  it  would  be  enough  to  show  that  the 
husband  never  had  an  English  domicil,  or  at  all  events 
that  he  never  resided  in  England.     It  seems  unreasonable 
that  the  mere  fact  of  his  having  at  some  time  been  in 
England  (it  may  be  for  a  day  or  even  less)  should  make 
all  the  difference. 
Onstom  of      "  By  the  custom  of  London,  if  n  feme  cot)ert,  the  wife  of 
to  married  ^  freeman,  trades  by  herself  in  a  trade  with  which  her 
J^oj^       husband  does  not  intermeddle,  she  may  sue  and  be  sued 
alone.        as  a  feme  sole,  and  the  husband  shall  be  named  only  for 
conformity ;  and  if  judgment  be  given  against  them,  she 
only  shall  be  taken  in  execution."     (Bacon,  Abr.  Customs 
of  London,  D.)      This  custom  applies  only  to  the  city 
courts  (c),  and    even   there    the   formal  joinder  of    the 
husband   is   indispensable.      But  if  acted  upon  in  those 
courts  it  may  be  pleaded  as  matter  of  defence  in   the 
superior  courts  (rf),  though  they  do  not  otherwise  notice 
the  custom  (c). 
Oontracto       In  certain  exceptional  cases  in  which  the  wife  has  an 
band  as  to  adverse  interest  to  the  husband  she  is  not  incapable  of 
separation,  contracting  with  him.     Where  a  wife  had  instituted  a 
be  good,     suit  for  divorco,  and  she  and  her  husband  had  agreed  to 
refer  the  matters  in  dispute  to  arbitration,  her  next  friend 
not  being  a  party  to  the  agreement,  the  House  of  Lords 
held  that  under  the  circumstances  of  the  case  she  might 


(a)  Kay  v.  ZHirfteM  dt  Pienne,  8       W.  61, 6  L.  J.  Kx.  66. 

Camp.  128.  (c)  OaudeU  v.  Shaw,  4  T.  R.  861. 

(b)  Borden  v.  Keverberg,  2  M.  &  [d)  Beard  v.  WM^  2  Boa.  4  P.  93. 
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be  regarded  as  a  fefmt  9oie,  that  the  agreement  was  not 
invalid,  and  that  the  award  was  therefore  binding  (a). 

The  real  object  of  the  reference  and  award  in  this  case 
having  been  to  fix  the  terms  of  a  separation,  it  has  since 
been  held  that  a  Court  of  Equity  will  not  refuse  to  enforce 
an  agreement  to  execute  a  deed  of  separation  merely 
because  it  has  been  made  between  the  husband  and  wife 
without  the  intervention  of  a  trustee  (6).  It  does  not 
follow  from  these  decisions  that  agreements  so  made  create 
any  l^al  right  of  action,  though  it  might  not  be  safe  to 
asiiert  that  such  cannot  be  their  effect  in  any  conceivable 
case. 

SiaivAoTy  exceptions,  Sutatory 

By   the  Act  constituting  the   Court  for  Divorce  and  SomT 
Matrimonial  Causes,  20  &  21  Vict.  c.  85,  a  wife  judicially  J«di<a^ 
separated  from  her  husband  is  to  be  considered  whilst  so  tions  and 
separated  as  a  feme  sole  for  the  purposes  of  {inter  alia)  P»^*«^o» 
contract,  and  suing  and  being  sued  in  any  civil  proceed- 
ing (s.  26)  (c) ;   and  a  wife  deserted  by  her  husband  who 
has  obtained  a  protection  order  is  in  the  same  position 
while  the  desertion  continues  (s.  21).    This  section  is  so 
worded  as  when  taken  alone  to  countenance  the  supposi- 
tion that  the  protection  order  relates  back  to  the  date  of 
desertion.     It  has  been  decided,  however,  that  it  does  not 
enable  the  wife  to  maintain  an  action  commenced  by  her 
alone  before  the  date  of  the  order  (d).    These  provisions 
are  extended  by  an  amending  Act  in  certain  particulars 
not  material  to  be  noticed  here  (21  &  22  Vict.  c.  108, 
ss.  6-9) ;  and  third  parties  are  indemnified  as  to  payments 

(a)  Bateman  v.  Counten  of  Ron,  riage,  though  there  is  no  express 
I  Dow,  2S5.  enactment  that  they  shall :  Wukin- 

(b)  Vavnttart  v.  Vafmtktrt,  4  K.  9(m  v.  Oib$on,  4  Eq.  162 :  see  also, 
&  J.  62 ;  27  L.  J.  Ch.  222 ;  but  the  as  to  the  divorced  wife's  rights, 
agreement  not  enforceable  for  other  WdU  v.  Malban,  81  Beav.  48  ;  Fitz- 
reasons ;  afiSimed  on  appeal,  2  De  gerald  v.  Chajpmany  1  Ch.  D.  668 ; 
O.  &  J.  249 ;  27  L.  J.  Ch.  289  ;  BurUm  v.  Sturgttm  (C.  A.),  2  Ch.  D. 
but  no  opinion  given  en  this  point.  818. 

(e)  The  same  consequences  follow  (d)  Midland  Ry.  Co.  ▼.  Pye,  10 

•  forthri  on  a  dimlMtm  of  mar-      C.B.  N.8. 179;  80 L.  J.  C. P. 814. 

G   2 
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to  the  wife,  and  acts  done  by  her  with  their  pennisrion, 
under  an  order  or  decree  which  is  afterwards  discharged 
or  reversed  (s.  10).  The  words  as  to  "  suing  and  being 
sued  "  in  this  section  are  not  confined  by  the  context  to 
matters  of  property  and  contract,  but  are  to  be  liberally 
construed  :  a  married  woman  who  has  obtained  a  protec- 
tion order  may  sue  in  her  own  name  for  a  libel  (a). 

Married  The  following  statutory  exceptions  are  created  by  the 
p!^o^  "  Married  Women's  Property  Act,  1870.  By  s.  1  the  eam- 
Act,  1870.  ings,  &c.,  of  a  married  woman  acquired  or  gained  after 
the  passing  of  the  Act  in  any  separate  occupation  are 
made  her  separate  property;  and  by  s.  11  she  may  sue 
alone  for  them.  The  capital,  stock-in-trade,  &c.,  of  a 
business  or  employment  carried  on  by  a  woman  at  the 
date  of  her  marriage,  and  afterwards  continued  on  her 
separate  account  with  her  husband's  consent,  are  held  to 
be  also  protected  by  necessary  implication  (6).  Still  more 
clearly  would  this  be  the  case  as  to  new  stock-in-trade,  &c., 
acquired  out  of  profits.  The  Act  does  not  give  any  new 
remedy  to  the  creditors  of  a  married  woman  for  debts 
incurred  by  her  in  the  course  of  any  separate  undertaking  ; 
nor  does*  it  in  any  way  aflfect  their  equitable  rights  (of 
which  presently)  against  her  separate  estate.  Probably 
the  presumption  of  an  intention  to  bind  the  separate  estate 
(which  we  shall  find  to  exist  when  a  wife  living  apart 
from  her  husband  incurs  debts)  would  be  extended  to  all 
debts  contracted  by  her  in  the  course  of  a  separate  busi- 
ness, whether  living  apart  from  her  husband  or  not.  S.  11 
further  gives  her  for  the  protection  of  such  wages,  earn- 
ings, &c.,  as  are  declared  to  be  her  separate  property  by 
8.  1,  and  of  any  chattels  or  other  property  purchased  or 


(a)  Bamfden  v.  Brearleyt  L.  R.  10  Purchase^  20  £q.  179. 
Q.  B.  147.    She  can  give  a  valid  (6)  Athworth  v.  daram  (C.  A.), 

receipt  for  a   legacy  not  reduced  5  Ch.  D.  928  :  and  as  to  what  i»  a 

into  poaseaaion  before  the  date  of  separate  trading,  Lofell  v.  Xeuion^ 

the  order :   lie  Coward  <fc  Adam*$  i  C.  P.  D.  7.    * 
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obtained  by  means  thereof  for  her  own  use,  the  same 
remedies  both  civil  and  criminal  as  if  such  wages,  &c., 
belonged  to  her  as  an  unmarried  woman.  It  has  been 
decided  that  under  this  section  a  married  woman  carrying 
on  a  separate  business  may  bring  an  action  against  her 
bankers  for  dishonouring  her  cheque,  or  for  not  duly 
presenting  or  not  giving  her  notice  of  the  dishonour  of  a 
bill  of  exchange  acquired  by  her  in  the  course  of  such 
business  (a).  Both  the  words  and  the  operation  of  the 
enactment  however  are  less  extensive  than  those  of 
20  &  21  Vict.  c.  85,  ss.  25,  26.  It  does  not  enable  a 
married  woman  to  contract  or  deal  with  property  as  a  /erne 
sole :  for  instance,  to  transfer  without  her  husband's  con- 
currence stock  to  which  she  is  entitled  for  her  separate 
use.  Her  remedy  is  to  get  the  stock  registered  in  her  own 
name  as  a  married  woman  entitled  for  her  separate  use, 
which  by  s.  3  she  can  do  as  to  any  sum  in  the  public  funds 
not  less  than  201.,  and  then  that  section  enables  her  to 
deal  with  it  (6). 

By  s.  4,  in  like  manner,  a  married  woman  entitled  to 
fully  paid  up  shares  in  a  company,  or  stock  or  debentures 
free  from  liability,  may  have  them  registered  as  her  sepa- 
rate property  (c),  but  she  is  not  expressly  enabled  to  sue 
for  dividends  in  her  own  name.  By  s.  10  a  married  woman 
may  effect  a  policy  insurance  upon  her  own  life  or  the  life 
of  her  husband  for  her  separate  use,  "  and  the  contract  in 
such  policy  shall  be  as  valid  as  if  made,  with  an  unmarried 
woman." 

There  is  a  statutory  provision  for  renewal  of  leases  by  Renewal 
married  women :  see  11  Geo.  4  &  1  Wm.  4,  c.  Co.  !f  !!!f^^^ 

statute. 

Separate  Estate. 

The  most  important  and  peculiar  qualification  of  the  Separate 
general  incapacity  of  married  women  to  enter  into  con-  p^J^'^j 

(a)  Summen  t.  OUif  Bank,  L.  R.  (r)  As  to  the  duty  of  the  com-  »li«n«*iott« 

9  C.  P.  680.  pany  see   Jleg.  v.  Camatic  Ry.  Co, 

(6)  Howa/rd  v.  Bank  of  England,  L.  K  8  Q.  B.  299. 
19  Sq.  295. 
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tracts  is  their  power,  now  recognized  after  much  confusion 
and  difference  of  opinion,  of  executing  acts  in  the  nature 
of  contract  which  are  binding  on  any  separate  estate  of 
which  they  have  power  to  dispose.  It  would  not  be  quite 
accurate,  though  it  might  be  convenient,  to  say  more  shortly 
that  a  married  woman  is  in  equity  capable  of  contracting 
to  the  extent  of  her  separate  estate. 

The  present  state  of  the  law  has  been  thus  summed  up 
by  the  Master  of  the  Rolk : — 

"A  married  woman  is  liable — or  rather  her  separate 
estate  is  liable  (for  there  is  no  personal  liability  so  far  as 
she  is  concerned)— to  make  good  all  contracts  which  are 
made  by  her  with  express  reference  to  the  separate  estate, 
or  which  from  the  nature  of  the  contract  itself  must  be 
intended  to  be  so  referred ;  but  she  is  not  liable  even  for 
general  contracts  which  from  their  nature  cannot  be  so 
referred ;  a  fortiori  she  is  not  liable  for  general  torts,  but 
her  husband  is  liable.  Her  separate  estate  may  be  liable  for 
a  fraud  relating  to  the  separate  estate,  that  is,  dealing  with 
the  separate  estate  by  way  of  fraudulent  representation  " — 
but  not  for  an  independent  wrong  or  breach  of  trust  (a). 

The  subject  is  not  yet  wholly  free  from  anomalies,  due 
to  the  fragmentary  and  discontinuous  manner  in  which 
the  doctrine  of  separate  use  has  been  gradually  put  to- 
gether. When  the  practice  of  settling  property  to  the 
separate  use  of  married  women  first  became  common,  it 
seems  probable  that  neither  the  persons  interested  nor  the 
conveyancers  had  any  purpose  in  their  minds  beyond 
excluding  the  husband's  marital  right  so  as  to  secure  an 
independent  income  to  the  wife.  The  various  forms  of  cir- 
cumlocution employed  in  all  but  very  modem  settlements 
to  express  what  is  now  suflSciently  expressed  by  the  words 
"  for  her  separate  use  "  will  at  once  suggest  themselves  as 

(a)   Waii^<ntt  v.  Hejfl,  20  Eq.  321,  324. 
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confirming  tliis.  In  course  of  time,  however,  it  was  found 
that  by  recognizing  this  separate  use  the  Court  of  Chan- 
cery had  in  effect  created  a  new  kind  of  equitable  owner- 
ship, to  which  it  was  impossible  to  hold  that  the  ordinary 
incidents  of  ownership  did  not  attach.  The  power  of  dis- 
position i/rUer  vi^foa  (which  is  all  that  bears  on  our  present 
subject)  was  accordingly  admitted,  including  alienation  by 
way  of  mortgage  or  specific  charge  as  well  as  absolutely ; 
and  we  find  it  laid  down  in  general  terms  about  a  century 
ago  that  Q^feme  covert  acting  with  respect  to  her  separate 
property  is  competent  to  act  as  Kfemne  sole  (a).  Neverthe- 
less the  equitable  ownership  of  real  estate  by  means  of 
the  separate  use,  carrying  as  incidents  the  same  full  right 
of  dispc^tion  by  deed  or  will  that  a  feme  sole  would  have, 
has  been  fully  recognized  only  by  quite  recent  decisions  (6)  : 
but  this  by  the  way.  From  a  mortgage  or  specific  charge 
on  separate  property  to  a  formal  contract  under  seal,  such 
as  if  made  by  a  person  svA  iuris  would  even  then  have 
bound  real  estate  in  the  hands  of  his  heir,  we  may  sup- 
pose the  transition  did  not  seem  violent ;  and  instruments 
expressing  such  a  contract  to  be  entered  into  by  a  married 
woman  came  to  be  regarded  as  in  some  way  binding  on 
any  separate  property  she  might  have.  In  what  way  they  Power  to 
were  binding  was  not  settled  for  a  good  while,  for  reasons  separate 
best  stated  in  the  words  of  V.-C.  Kindersley  s  judgment  in  «*»»«  by 
Vaughan  v.  Vavderstegen  (c),  where  he  gave  an  historical  struments: 
summary  of  the  matter.  ^w  rifen 

bv  V.-C. 
"The  Courts  at  first  ventured  so  far  as  to  hold  that  if  ^  a  married  Kinders- 

woman  "  made  a  contract  for  payment  of  money  by  a  written  instru-  ^^7* 

ment  with  a  certain  degree  of  formality  and  solemnity,  as  by  a  bond 

under  her  hand  and  seal,  in  that  case  the  property  settled  to  her 

separate  use  should  be  made  liable  to  the  payment  of  it ;  and  this 

(a)  ffulme  v.  Tenant,  1  Wh.  ft  T.  men  Law,  see  Duncan  v.  Cashin,  L. 

L.  C.    In  Peacock  v.  Mtmk,  2  Ves.  R.  10  C.  P.  664. 

8r.  190,  there  referred  to  by  Lord  (6)  Taylor  v.  Meads,  4  D.  J.  S. 

Thoiiow,  no  such  general  rule  is  697  ;  Pride  v.  Bubb,  7  Ch.  64. 

exprowBd.    As  to  the  recognition  of  (c)  2  Drew.  166,  180. 
Beparale  property  by  Courts  of  Corn- 
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Earlier 
doctrines 
now  un- 
tenable. 


principle  (if  principle  it  couUl  be  called)  was  subsequently  exteudecl 
to  instruments  of  a  less  formal  character,  as  a  bill  of  exchange    or 
promissory  note,  and  ultimately  to  any  written  instrument     Gut 
still  the  Courts  refused  to  extend  it  to  a  verbal  agreement  or  otlier 
assumpsit,  and  even  as  to  those  more  formal  engagements  which  tHey 
did  hold  to  be  payable  out  of  the  separate  estate,  they  struggled, 
against  the  notion  of  their  being  regarded  as  debts,  and  for  that  piir> 
pose  they  invented  reasons  to  justify  the  application  of  the  separate 
estate  to  their  payment  without  recognizing  them  as  debts  or  letting 
in  verbal  contracts.    One  suggestion  was  that  the  act  of  disposinfj^  of 
or  charging  separate  estate  by  a  married  woman  was  in  reality  the 
execution  of  a  power  of  appointment  (a),  and  that  a  formal  and  solemn 
instrument  in  writing  would  operate  as  an  execution  of  a  power, 
which  a  mere  assumpsit  would  not  do.  .  .  .  Another  reason  suggested 
was  that  as  a  married  woman  has  the  right  and  capacity  specifically 
to  charge  her  separate  estate,  the  execution  by  her  of  a  formal 
written  instrument  must  be  held  to  indicate  an  intention  to  create 
such  special  charge,  because  otherwise  it  could  not  have  any  opera- 
tion." 

Both  these  suggestions  are  now  untenable^  as  indeed 
V.-C.  Kindersley  then  (1853)  judged  them  to  be  (6) ;  the 
theory  of  specific  charge  was  revived  in  the  later  case  of 
Sluittock  V.  Shattock  (c),  but  this  must  be  considered  as 
oven'uled  by  the  judgment  in  the  Privy  Council  presently 
to  be  mentioned.  One  or  two  other  suggestions — such  as 
that  a  married  woman  should  have  only  such  power  of 
dealing  with  her  separate  estate  as  might  be  expressly 
given  her  by  the  instrument  creating  the  separate  use — 
were  thrown  out  about  the  beginning  of  this  century  (d), 
during  a  period  of  reaction  in  which  the  doctrine  was 
thought  to  have  gone  too  far,  but  they  did  not  find  accept- 
ance ;  and  the  dangers  which  gave  rise  to  these  suggestions 
were  and  still  are  provided  against  in  another  way  by  the 
device   of  the   restraint   on   anticipation,  as  curious  an 


(a)  Kg,  Duke  of  BoUon  v.  WU- 
liatnSt  2  Ves.  at  p.  149. 

(6)  Cp.  Murray  v.  Bariee,  3  M.  & 
K.  209,  where  the  arguments  show 
the  history  of  the  doctrine,  Ovens  v. 
IHcken&m,  1  Or.  ft  Ph.  48,  58,  wbere 
the  notion*  of  power  and  charge  are 


both  dismissed  as  inapplicable  by 
Lord  C.'ottenbam. 

(c)  Eq.  182,  198. 

(rf)  See  Jones  v.  Hwrris,  9  Ves. 
486,  497  J  Parkesy,  White,  11  Ves. 
209,  220,  sqq. ;  and  collection  of 
cases  5  Ves.  17)  note. 
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example  as  any  that  English  law  presents  of  an  anomaly 
grafted  on  an  anomaly  (a). 

It  seems  needless  to  enter  into  any  discussion  of  the  Judgment 
esyrlier  authorities.     At  present  the  locus  classicits  on  the  ^  j.  ^^* 
subject  is  the  judgment  of  Turner,  L.  J.,  in  Johnson  v.  •'^^^^'"J^?  ^' 
Gallagher  (b),  in  which  those  authorities  are  fully  reviewed,  "General 
and  which  is  now  strengthened  by  the  full  approval  of  the  ®"*^. 
Judicial  Committee  in  London  Chartered  Bank  of  Aus-  may  Wnd 
trcdiu  V.  Lempriire  (c).     It  had  already  been  distinctly  J^£JJ^*^ 
followed  in  the  Court  of  Appeal  in  Chancery  as  having  without 
placed  the  doctrine  upon  a  sound  foundation  (d).    The  form,  but 
general  result,  so  far  as  now  concerns  us,  appears  to  be  to  ^*^^ 
this  effect :  presumed 

"Not  only  the  bonds,  bills,  and   promissory  notes  of  ^g^^^^^* 
married  women,  but  also  their  general  engagements,  may  *^* 
affect  their  separate  estates"  (3  D.  F.  J.  514):  and  pro- 
perty settled  to  a  married  woman's  separate  use  for  her 
life,  with  power  to  dispose  of  it  by  deed  or  vrill,  is  for  this 
purpose  her  separate  estate  (e). 

These  "  general  engagements  "  are  subject  to  the  forms 
imposed  by  the  Statute  of  Frauds  or  otherwise  (/)  on  the 
contracts  made  in  pari  materia  by  persons  competent  to 
contract  generally,  but  not  to  any  other  form :  there  is  no 
general  rule  that  they  must  be  in  writing. 

A  "general  engagement "  is  not  binding  on  the  separate 
estate  unless  it  appear  "  that  the  engagement  was  made 
with  reference  to  and  upon  the  faith  or  credit  of  that 
estate  (3  D.  F.  J.  515). 

Whether  it  was  so  made  is  a  question  of  fact  to  be 
determined  on  all  the  circumstances  of  the  case:  it  is 
enough  "  to  show  that  the  married  woman  intended  to 
contract  so  as  to  make  herself,  that  is  to  say,  her  separate 
property,  the  debtor"  (L.  R  4  P.  C.  597). 

(a)  See  Ijat^  Cottenham'a  judg-  (d)  Picard  v.  Hine,  5  Ch.  274. 

ment  in  TuUcUy,  Armttronff,4M. &  [e)  Mayd  t.  Pidd,  3  Ch.  D.  587, 

Cr.  393,  405.  593. 

(6)  3  D.  F.  J.  494,  509  sqq.  (/)  ABtothis  leetf^^  p.  94. 

(c)  L.  B.  4  P.  C.  572. 
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Such  intention  is  presumed  in  the  case  of  debts  con- 
tracted by  a  married  woman  living  apart  from  her  hus1>cki:icl 
(3  D.  F.  J.  521).  (This  tallies  with  the  rule  of  comjnon 
law  which  in  this  case  excludes  even  as  to  necessaries  <>he 
ordinary  presumption  of  authority  to  pledge  the  husband's 
credit :  see  notes  to  Manby  v.  Scott  in  2  Sm.  L.  C.) 

The  like  intention  is  inferred  where  the  transaction  would 
be  otherwise  unmeaning,  as  where  a  married  woman  gives 
a  guaranty  for  her  husband's  debt  (a)  or  joins  him  in 
making  a  promissory  note  (5). 

The  "  engagement  *'  of  a  married  woman  differs  from  sl 
contract,  inasmuch  as  it  gives  rise  to  no  personal  remedj- 
against  the  married  woman,  but  only  to  a  remedy  against 
her  separate  property  (c).  But  it  creates  no  specific  charge, 
and  therefore  the  remedy  may  be  lost  by  her  alienation  of 
such  property  before  suit  (3  D.  F.  J.  515,  519,  520-2)  (rf). 

In  cases  where  specific  performance  woukl  be  granted  as 
between  parties  sfwi  iuria,  a  married  woman  may  enforce 
specific  performance  of  a  contract  made  with  her  where  the 
consideration  on  her  part  was  an  engagement  binding  on 
her  separate  estate  according  to  the  above  rules ;  and  the 
other  party  may  in  like  manner  enforce  specific  perform- 
ance against  her  separate  estate  (e). 
Thetenn  The  term  engagement,  though  in  itself  a  vague  one, 
idotI!^^'  seems  to  be  conveniently  appropriated  to  this  special  pur- 
pose of  expressing  that  which  in  the  case  of  a  person  mii 

(o)  MorrdL  v.  CoMwn,  6  Oh.  D.  Feb.  23,  1881,  where  the  Court  of 
166  (reversed  7  Ch.  D.  151,  bnt  only  Appeal  decided  that  a  creditor  of  a 
on  the  construction  of  Uie  docu-  married  woman  on  the  faith  of  her 
ment),  where  no  attempt  was  made  separate  estate  is  not  thereby  en- 
to  dispute  that  the  guaranty,  though  titled  to  a  charge  on  her  separate 
not  expreef>ly  referring  to  the  sepa-  property,  or  to  an  injunction  to  re- 
rate  estate,  was  eflfectual  to  bind  it  strain  her  from  dealing  with  it 

(6)  Davits  Y,  Jenkitu,  6  Gh.  D.  (f )  The  cases  dted  in  Sug.  V.ftP. 

728.  206,  so  far  as  inconsistent  with  the 

(c)  Hence  the  married  woman,  not  modem  authorities  (see  Pieard  v. 

being  a  real  debtor,  is  not  subject  to  J7tn^  5  Ch.  274,  where  the  form  of 

the  bankruptcy  law  in  respect  of  decree  against  the  separate  estate  is 

her  separate  estate :  Ex  parte  Jones,  given,   Prwfc  v.  Bubb,  7  Ch.   64), 

12  Ch.  D.  484.  must  be  considered  as  overruled. 

{d)  Ace.   Robinson   v.    Pickering, 
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iur%&  would  be  a  contract,  but  in  the  case  of  a  mamed 
woman  cannot  be  a  ccmtract  because  it  creates  no  personal 
obligation  even  in  equity.  A  word  is  certainly  wanted  for 
the  purpose,  and  this  is  an  apt  one  as  having  no  other 
technical  meaning,  and  as  suggesting  the  close  analogy 
(but  no  more  than  analogy)  of  the  thing  signified  to  a  true 
contract.  One  might  be  tempted  to  speak  of  the  quasi- 
contract  of  a  married  woman,  but  such  a  noyel  use  would 
be  too  remote  fh)m  the  established  meaning  of  the  term. 

The  language  of  the  Judicial  Committee  we  have  cited  as  The  sepa- 
tothe  married  woman's  intention  of  making  herself — that  is,  ^^  ®^*® 
her  separate  property — the  debtor,  suggests  that  the  sepa-  artificial 
rate  estate  may  be  regarded  as  a  sort  of  artificial  person  P®"**^' 
created  by  Courts  of  Equity,  and  represented  by  the  bene- 
ficial owner  as  an  agent  with  full  powers,  somewhat  in  the 
same  way  as  a  corporation  sole  is  represented  by  the  person 
constituting  it  for  the  time  being     As  a  contract  made  by 
the  agent  of  a  corporation  in  his  employment  can  bind 
nothing  but  the  corporate  property  (a),  the  engagement  of 
a  married  woman  can  bind  nothing  but  her  separate  estate. 
This  way  of  looking  at  it  is  no  doubt  artificial,  but  may 
possibly  be  found  to  assist  in  the  right  comprehension  of 
the  doctrine. 

Some  instances  of  ordinary  contracts  which  may  be  in-  Applica- 
cidental  to  the  management  and  enjoyment  of  separate 
estate,  so  that  it  would  be  highly  inconvenient  if  the 
separate  estate  were  not  bound  by  them,  are  given  in  the 
judgment  of  the  Judicial  Conmiittee  above  referred  to  (L. 
R  4  P.  C.  at  p.  594). 

One  application  of  the  modem  doctrine  which  deserves 
to  be  specially  noticed  is  that  a  married  woman  may  be  a 
shareholder  in  a  company,  and  in  the  event  of  a  winding- 
up  a  contributory  in  respect  of  her  separate  estate,  if  there 
is  nothing  special  to  prevent  it  in  the  constitution  of  the 
company  (6).     And  a  shareholder  who  has  acquired  shares 

(«)  UnlttB,  of  ooiine,heooiitiactB      own  penonal  cootnct 
in  such  a  waj  as  to  make  it  alM>  hb  (h)  Mattktwmum^M  fla.  8  S<|.  781. 
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by  a  married  woman's  direction  and  as  a  trustee  for  her 
separate  use  on  the  understanding  that  they  are  to  be  paid 
for  out  of  her  separate  estate  is  entitled  to  be  indemnified 
by  the  separate  estate  against  all  calls  and  liabilities 
incurred  in  respect  of  the  shares  (a).  There  appears  to  be 
nothing  to  prevent  a  married  woman  from  entering  into 
an  ordinary  partnership  as  far  as  concerns  her  separate 
estate  (6).  It  also  seems  possible  that  in  this  way  she 
may  become  a  partner  with  her  own  husband.  For  admi- 
nistrative pui-poses,  at  least,  the  Court  may  act  as  if  that 
relation  existed  (c). 

A  married  woman's  engagement  relating  to  her  separate 
property  will  have  the  same  effect  as  the  true  contract  of 
an  owner  8ui  iuris  in  creating  an  obligation  which  will  be 
binding  on  the  property  in  the  hands  of  an  assignee  with 
notice  (d), 

A  maiTied  woman's  covenant,  purporting  to  bind  any- 
separate  estate  to  which  she  is  entitled  at  the  time,  is  not 
binding  on  after-acquired  separate  estate,  and  a  judgment 
thereon  binds  only  so  much  of  the  separate  estate   to 
which  she  was  entitled  at  the  date  of  the  engagement 
as  remains  in  existence  as  such  at  the  date  of  the  judg- 
ment (e). 
Effect  of         If  a  married  woman  becomes  sui  iuHs  by  the  death  of 
ofrovw^     the  husband,  judicial  separation  or  otherwise,  what  be- 
t«i«.  comes  of  the  debts  of  her  separate  estate  ?     It  appeai-s 

.that  they  do  not  become  legal  debts  :  for  this  would  be  to 
create  a  new  right  and  liability  quite  different  from  those 
originally  created  by  the  parties ;  but  that  the  creditor's 
right  is  to  follow  in  the  hands  of  the  owner  or  her  repre- 
sentatives the  separate  estate  held  by  her  at  the  time  of 

(a)  BuUer  v.  Cumpstorit  7  Eq.  61.  Cotton,  L.JJ.),  reversing  the  judg- 

(6)  Lindley,  1.  86.  ment  of  Malina,  V.-C,  14  Ch.  D. 

(c)  Re  ChUdSy  9  Ch.  508.  837.    This  seems  to  have  the  effect 

{d)  Per  Jessel,  M.  R.   Wamev.  of  overruling  .Waiocr  v.  J?tittfr,  16  Ch. 

RouOedgt,  18  Eq.  500.  D.  665,  decided  by  Denman,  J.  on 

(e)  Pike  v.  Fitzgibbm^  in  C.  A.,  the  authority  of  Pike  v,  FUzffibhon 

March  28, 1881  (Jamee,  Brett,  and  in  the  Court  below. 
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ccrhtracting  the  engagement,  and  still  held  by  her  when  she 
became  8ui  iwris,  but  not  any  other  property.  Property 
subject  to  a  restraint  on  anticipation  cannot  in  any  case 
be  bound  (a).  A  kindred  and  still  open  question  is  this : 
Can  the  wife's  separate  estate  be  held  liable  for  her  debts  Liability 
contracted  before  marriage  ?  Apart  from  recent  legisla-  ^tjSS^or* 
tion  it  seems  no  less  difficult  to  hold  that  the  coverture  debts 
and  the  existence  of  separate  property  enable  the  creditor  ma^tge. 
to  substitute  for  a  legal  right  a  wholly  diflferent  equitable 
right,  than  to  hold  that  the  cessation  of  the  coverture 
turns  that  sort  of  equitable  right  into  a  legal  debt.  It  has 
been  decided  that  after  the  husband  s  bankruptcy  the  wife's 
separate  estate  is  liable  in  equity  to  pay  her  debts  con- 
tracted before  the  marriage  (6) ;  but  Malins,  V.-C,  seems  to 
have  decided  this  case  partly  on  the  ground  that  the  bank- 
ruptcy was  evidence  that  the  settlement  of  the  property  to 
the  wife's  separate  use  was  fraudulent  as  against  her 
creditors.  Before  the  Debtors  Act,  1869,  when  a  married 
woman  and  her  husband  were  sued  at  law  on  a  debt  con- 
tracted by  her  before  the  marriage  and  either  the  husband 
and  wife  or  the  wife  alone  had  been  taken  in  execution, 
the  wife  was  entitled  to  be  discharged  only  if  she  had  not 
separate  property  out  of  which  the  debt  could  be  paid  (c) ; 
and  an  order  for  payment  can  now  be  made  under  &  5  of 
the  Debtors  Act  on  a  married  woman,  and  the  existence  of 
sufficient  separate  estate  would  justify  commitment  in 
default  (d).  But  the  practice  of  the  Courts  in  the  exer- 
cise of  this  kind  of  judicial  discretion   does  not  throw 

{a)  Pike  T.  PUzgitbon,  in  0.  A-  giJthon  throws  great  doubt  on  this, 

(last  noteX    Eariier  cases  are  in-  {e)  IvtM  ▼.  BvUer,   7  E.  ft  B. 

dedsiTe.    For  the  view  taken  m  the  159,  26  L.  J.  Q.  B.  145;  Jay  y. 

Omirt  below  in  Joknttm  v.  Gallagher,  AmphleU,  1  H.  &  C.  687,  82  L.  J. 

where  the  biU  was  filed  after  the  Ex.  176. 

death  of    the  husband,  see  8   D.  {d)  DUlon  v.  Cunningham,  L.  R. 

F.  J.  495,  and  the  decree  appealed  8  Ex.  28.  Here  the  married  woman 

from  at  p.  497.  had  been  sued  alone,  and  there  was 

(6)  Chubb  V.  Stretch,  9  Eq.  665,  no  plea  of  coverture  :  but  probably 

following  BxKoe  v.  Kennedy,  briefly  the  same  course  would  be  taken  in 

reported  in  marginal  note  to  Hidme  the  case  of  a  judgment  against  hus- 

V.   Tenani,  1   Bro.  C.  C.  17.    The  band  and  wife  for  the  wife's  debt 

decision  of  the  C.  A.  in  Pike  y.  PUz-  dum  «o^ 
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much  light  on  the  question  of  a  direct  remedy.  It  only 
amounts  to  the  recognition  of  something  more  than  a 
mere  moral  duty  but  less  than  a  legal  duty,  as  in  the  cases 
(noticed  in  another  chapter,  see  Ch.  XII.)  where  the  pay- 
ment of  costs,  &c.,  which  could  not  be  directly  recovered  is 
nevertheless  indirectly  enforced. 

Bfarried  However,  a  wife  who  has  been  married  since  the  Married 

^^^'  Women's  Property  Act,  1870,  came  into  operation  (9th 
Aict,  1870,  August,  1870),  may  be  sued  alone  for  her  debts  contracted 
Amend-  before  marriage,  and  any  property  belonging  to  her  for  her 
ment  Act,  separate  use  is  liable  to  satisfy  such  debts  (s.  12).  This 
extends  to  separate  property  subject  to  a  restraint  on  anti- 
cipation (a).  The  same  section  enacted  without  qualifica- 
tion that  the  husband  should  not  be  liable  ;  so  that  where 
there  was  no  settlement  the  creditor  had  no  remedy  at  all 
during  the  coverture.  But  this  is  repealed  as  to  marriages 
taking  place  after  the  30th  July,  1874,  by  the  Amending 
Act  of  that  year  (37  &  38  Vict  c.  50) ;  a  husband  and 
wife  married  after  that  date  may  be  jointly  sued  for  her 
ante-nuptial  debts  (s.  I)  and  the  husband  is  liable  to  the 
extent  of  the  assets  specified  in  s.  5,  which  comprise  all 
interests  acquired  by  him  in  right  of  his  wife  or  by  any 
settlement  of  her  property  on  the  marriage,  and  any  pro- 
perty of  which  a  disposition  may  have  been  made  by  her 
with  his  consent  "  with  the  view  of  defeating  or  delaying 
her  existing  creditors." 

How  far  ifl  On  principle  it  should  seem  that  a  married  woman's 
wOTaim»8^  engagement  with  respect  to  her  separate  estate,  while  not 
<*  engage-  bound  by  any  peculiar  forms,  is  on  the  other  hand  bound 
S>m^  by  ^^  every  case  by  the  ordinary  forms  of  contract ;  in  other 
the  ordi-     words,  that  no  instrument  or  transaction  can  take  effect  as 


(a)  Sanffer  y.  Sanger^  11  Eq.  470,  Act  the  huaband  is  stiU  a  n< 

London   and    Provincial    Bank    v.  party :   Hancocks  t, 

BoyU,  7  Ch.  D.  77U.    In  aU  cases  P.  D.  197. 
not  ipedaUy  provided  for  by  the 
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an  ei^agement  binding  separate  estate  which  could  not  nftrj  ^^'v™* 
take  effect  as  a  contract  if  the  party  were  sui  mria.   That  tr»otr' 
B  to  say,  the  creditor  must  first  produce  evidence  appro- 
priate to  the  nature  of  the  transaction  which  would  estab- 
Mi  a  l^al  debt  against  a  party  sui  iuria,  and  then  he 
must  show,  by  proof  or  presumption  as  explained  above,  an 
intention  to  make  the  separate  estate  the  debtor.    There  McHenxy 
is,  however,  a  decision  the  other  way.     In  McHenry  v.  ^^lunt. 
Daviea  (a)  a  married  woman,  or  rather  her  separate  estate, 
was  sued  in  equity  on  a  bill  of  exchange  indorsed  by  her 
in  Paris.     It  was  contended  for  the  defence,  among  other 
things,   that  the   bill  was  a   French   bill   and   informal 
according  to  French  law.     Lord  Romilly  held  that  this 
was  immaterial,  for  all  the  Court  had  to  be  satisfied  of  was 
the  general  intention  to  make  the  separate  estate  liable,  of 
which  there  was  no  doubt.     This  reasoning  is  quite  intel- 
ligible on  the  assumption  that  engagements  bind  separate 
estate  only  as  specific  charges  ;  the  fact  that  the  instru- 
ment creating  the  charge  simulated  more  or  less  success- 
fully a  bill  of  exchange  would  then  be  a  mere  accident  (6). 
The  judgment  bears  obvious  marks  of  this  theory ;  we  have 
seen  indeed  that  it  was  expressly  adopted  by  the  same 
judge  in  an  earlier  case  (c),  and  we  have  also  seen  that  it 
is  no  longer  tenable.     Take  away  this  assumption  (as  it 
must  now  be  taken  away)  and  the  reasoning  proves  far  too 
much :  it  would  show  that  the  indorser  aui  iuris  of  a  bad 
bill  of  exchange  ought  to  be  bound  notwithstanding  the 
law  merchant,  because  he  has  expressed  his  intention  to  be 
bound.     The  true  doctrine  being  that  the  "  engagement " 
differs  from  a  contract  not  in  the  nature   of  the  trans- 
action itself,  but  in  making  only  the  separate  estate  the 
debtor,  it  follows  that  in  all  that  relates  to  the  transaction 
itself  the  ordinary  rules  and  limitations  of  contract  apply. 

[a)  10  Eq.  88.  Bwuon,  18  Eq.  288.  Nor  a  cheque  : 

{h)  Note,   however,   that   in  the  Hophinton  v.  Potter,  19  Eq.  74. 

ca«e  of  parties  tut  iuri$  a  biU   of  (c)  ShaUock    v.   Shattock,   2   Eq. 

exchange   oannut  be  treated  as  an  182  ;  supra,  p.  88. 

eqnitaUe  assignment :  Shamd  y.  Du 
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In  Joh/JMon  v.  OaUagher  it  is  assumed  that  a  married 
woman's  engagements  concerning  her  separate  interest    izi 
real  estate  must  satisfy  the  conditions  of  the  Statute    of 
Frauds  (a).    An  engagement  which  if  she  were  svi  vu/r^is 
would  owe  its  validity  as  a  contract  to  the  law  merchaiat 
must  surely  in  like  manner  satisfy  the  forms  and  condi- 
tions of  the  law  merchant.    It  is  submitted,  therefore,  that 
McHenry  v.  Davies  (6)  is  not  law  on  this  point. 
Statute  of       It  has  been  .held  that  the  Statute  of  Limitation,   or 
tion!*^*'      rather  its  analogy,  does  not  apply  to  claims  against  the 
separate  estate ;  first  in  an  obscurely  reported  case  at  the 
Rolls  in  1723,  when  the  modem  doctrine  had  not  come 
into  existence  (c),  and  then  in  a  modem  Irish  case  where 
the  Chancellor  adopted  this  decision,  and  adhered  to  his 
opinion  on  appeal,  the  Lord  Justice  dissenting  {d).    These 
authorities,  such  as  they  are,  have  recently  been  followed 
by  Bacon,  V.-C.  (e). 
Can  the         It  is  said  that  a  married  woman's  separate  estate  cannot 
wSite  be    he  made  liable  as  on  a  contract  implied  in  law  {quasir-con^ 
^^®         tract  in  the  proper  sense)  as  for  instance  to  the  repayment 
9ttatt-oon.  of  moDcy  paid  by  mistake  or  on  a  consideration  which  has 
wholly  failed  (/).    But  the  decisions  to  this  effect  belong 
(with  one  exception)  to  what  we  have  called  the  period  of 
reaction,  and  are  distinctly  grounded  on  the  exploded 
notion  that  a  "  general  engagement,"  even  if  express,  is 
not  binding  on  the  separate  estate. 

The  exception  is  the  modem  case  of  Wright  v.  Chxivd  (g), 
where  V.-C.  Kindersley  held  that  a  married  woman's 
separate  estate  was  not  liable  to  refund  rents  which  had 
been  received  by  her  as  her  separate  property  but  to  which 


(o)  8  D.  F.  J.  at  p.  614.  (/)  8  D. F.  J.  612, 614,  referring 

(h)  10  Eq.  88.  to  Ihike  of  BoUon  v.    WtUiams,  2 

(c)  Norton  v.  Turville,  2  P.  Wins.  Ves.  138  ;  Jones  v.  Harru,  9  Ves. 
1 44,  and  see  8  Ir.  Cb.,  appx.  493,  and  Aguilar  v.  AguUar,  6  Madd. 

(d)  Vaughxin  v.  Walker,  6  Ir.  Ch.  414. 

471.  8  ib.  468.  {g)  4  Drew.  678,  686:  on  appeal, 

(f)  Hodtjtony,  Williamson,  16  Ch.  1  D.  F.  J.  667,  but  not   on  this 

D.  87.  point 


tract? 
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she  was  not  in  fact  entitled.  But  the  language  of  the 
judgment  reduces  it  to  this,  that  in  the  still  transitional 
state  of  the  doctrine,  and  in  the  absence  of  any  precedent 
for  making  the  separate  estate  liable  in  any  case  without 
writing  (this  was  in  1859,  Johnson  v.  Gallagher  not  till 
1861),  the  V.-C.  thought  it  too  much  for  a  court  of  first 
iDstance  to  take  the  new  step  of  making  it  liable  "  in  the 
absence  of  all  contract : "  and  he  admitted  that  "  the 
modem  tendency  has  been  to  establish  the  principle  that 
if  you  put  a  married  woman  in  the  position  of  a  feme  sole 
in  respect  of  her  separate  estate,  that  position  must  be 
carried  to  the  full  extent,  short  of  making  her  personally 
liable."  On  the  whole  it  may  perhaps  be  fairly  thought 
that  the  question  is  open.  If  it  may  be  so  treated,  the 
test  of  liability  would  seem  on  principle  to  be  whether  the 
transaction  out  of  which  the  demand  arises  hatl  reference 
to  or  was  for  the  benefit  of  the  separate  estate. 

It  will  be  easily  perceived   that  the  difficulties  and  Modem 

anomalies  which  attend  this  subject  would  be  almost  if  not  towiuS^ 

entirely  removed  by  holding  (as  suggested  by  V.-C.  Kin-  ^"^^  *PPl»- 
J       ,      ,     ,.  .  ,f   ,  ®°        .    ,  .      ,.      cation  of 

aersley  s  dictum  just  quoted)  that  a  marned  woman  s  dis-  the  prin- 
abiUty  to  contract  means  only  disability  to  create  an  ^^^^nict 
immediate  personal  obligation  enforceable  against  her  as 
such  during  the  coverture ;  that  her  engagements  during 
coverture  (excluding  of  course  all  contracts  made  by  her 
either  in  fact  or  by  presumption  of  law  as  her  husband's 
agent)  are  true  contracts  on  which  the  personal  remedy  is 
suspended ;  and  that  the  equitable  remedy  against  the 
separate  estate,  when  there  is  any,  comes  in  simply  as  a 
temporary  substitute  for  this.  It  is  true  that  such  a  doc- 
trine would  be  convenient  and  consistent,  and  it  is  also 
true  that  modem  decisions  have  gone  some  way  in  this 
direction.  But  at  present  there  are  no  signs  of  a  disposi- 
tion to  go  farther;  indeed  the  tendency  of  the  latest 
decisions  is  to  the  contrary. 

Lord  St.  Leonards  states  it  as  the  better  opinion  "  that  Agreement 

1^1  H 
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by  married  a  mamed  woman   having   a  power  of  appointment  can 

woman  to    ,  .     *  ,  ,«  ,  i,    ii  t»    •        • 

execute  bind  hei-self  by  a  contract  to  sell  the  property,  i.e,  in- 
^arTfrom  ^^^P^^^^ently  of  any  interest  for  her  separate  use  that  she 
separate  may  have :  Mr.  Dart  seems  to  think  this  is  confined  to 
"^'  contracts  executed  with  the  formalities  required  by  the 

power,  which  would  reduce  the  proposition  to  a  very 
narrow  scope.  The  cases  cited  appear  to  furnish  no  direct 
authority  (a).  On  principle  one  would  think  such  an 
agreement  can  have  no  other  operation  than  as  an  execu- 
tion or  imperfect  execution  of  the  power  itself. 


III. — Lunatics  and  Drunken  Persons. 


Drunken- 
ness and 
Lunacy. 


It  will  be  convenient  to  consider  these  causes  of  dis- 
ability together,  since  in  our  modem  law  drunken  men 
and  limatics  are  in  the  same  position  vrith  regard  to  the 
capacity  of  contracting.  Three  diflFerent  theories  on  the 
matter  have  at  different  times  been  entertained  in  English 
courts  and  supported  by  respectable  authority.  Before  we 
specially  mention  these  it  will  be  best  to  dispose  of  the 
points  on  which  there  has  not  been  any  substantial 
conflict. 


Lunatic's  Fii*st,  as  to  the  peculiar  and  exceptional  contract  of 
mMTiage  ^gj^j^gg  r£^Q  marriage  of  a  lunatic  is  void,  and  there  is 
no  ground  for  requiring  a  less  degree  of  sanity  for  a  valid 
marriage  than  for  the  making  of  a  will  or  for  other  pur- 
poses (6).  Apart  from  this,  it  seems  to  have  been  always 
admitted,  on  the  one  hand  that  a  lunatic  is  incapable  of 
contracting  or  doing  other  acts  in  the  law  after  he  has 
been  found  lunatic  by  inquisition  and  while  the  commis- 
contract  in  ^[qj^  q{  lunacy  is  in  force  (c)  ;  and  on  the  other  hand  that 


General 

law: 

Pointo 

always 

admitted : 

lunatic's 


(a)  Sug.  V.  k  P.  206,  Dart  V.  & 
P.  2,  1000  ;  Stead  v.  Nelson,  2  Beav. 
245,  is  the  case  most  nearly  in 
point. 

(6)  JIanroek  ▼.  Peaty,  D.  R.  1  P. 
k  D.  S35,  341.  The  sUtute  15  Geo. 


2,  0.  30  is  rep.  by  the  Stat  Law 
Revision  Act,  1878. 

(c)  ^«r«r^'«  ca.  4  Oa  Bep.  123  6; 
Baioon,  Abr.  Idiots  and  Luna- 
tics (F.) 
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a  Itmatic  who  has  lucid  intervals  is  capable  of  contracting  indd  inter- 
diffing  those  intervals  (a).  ^*^  *°*^ 

It  is  equally  settled  that  a  lunatic  or  his  estate  may  be  Uabflity 
liable  qtidsi  ex  contrdctu  for  necessaries  supplied  to  him  ^Jf^^ 
in  good  faith  (b) ;  and  this  applies  to  all  expenses  necessarily 
incurred  for  the  protection  of  his  person  or  estate,  such  as 
the  costs  of  the  proceedings  in  lunacy  (c).  A  husband  is 
liable  for  nece^aries  supplied  to  his  wife  while  he  is  lunatic; 
for  the  wife's  authority  to  pledge  his  credit  for  necessaries 
is  not  a  mere  agency,  but  springs  from  the  relation  of 
husband  and  wife  and  is  not  revoked  by  the  husband's 
insanity  (c2).  In  the  same  way  drunkenness  or  lunacy 
would  be  no  answer  to  an  action  for  money  had  and  received, 
or  for  the  price  of  goods  furnished  to  a  drunken  or  insane 
man  and  kept  by  him  after  he  had  recovered  his  reason  : 
in  this  last  case,  however,  his  conduct  in  keeping  the  goods 
would  be  evidence  of  a  new  contract  to  pay  for  them,  which 
would  be  a  real  contract  inferred  in  fact,  not  a  quasi-con- 
tract implied  in  law  (e). 

There  is  also  express  authority  (which  one  would  think 
hardly  necessary)  to  show  that  contracts  made  by  a  man 
of  sound  mind  who  afterwards  becomes  lunatic  are  not 
invalidated  by  the  lunacy  (/).  It  seems  that  an  agency  is 
determined  by  the  principal  becoming  insane,  except  as  to 
persons  who  deal  in  good  faith  with  the  agent  in  ignorance 
of  his  insanity  (g).  We  now  come  to  the  different  theories 
above-mentioned. 

1.  The  first  is  that  the  drunkenness  or  lunacy  of  the  party  History  of 
is  no  ground  whatever  for  avoiding  the  contract.  For  "as  to  contract 
for  a  drunkard  who  is  volurUarius  dcsmon,  he  hath  (as  hath  ^^  lunatic. 

(a)  Bevai^i  ca. ;  ffall  v.  Warren,  607. 

9  Yes.  605,  cp.  8dby  v.  Jaekton,  6  [d)  JUadv.  Legard,  6  Ex.  686,  20 

BeaT.  192.  L.  J.  Ex.  809. 

(6)  Bagater  v.  EaH  of  Portmouth,  [e)  Oore  v.  Oibaon,  18  M.  &  W. 

6  B.  &  C.  170,  B.C.  m^  faUy,  nom.  628, 14  L.  J.  Ex.  151. 

Bagiter  y.  EaH  P,,  7  D.  &  R.  614.  (/)  Owen  v.  Daviei,  1  Vet.  Sr.  82. 

(e)     WiUiaau    v.     Wenttcortk,    5  (£)  See  Drew  v.  Nunn  (C.  A.),  4 

BeftT.  825  ;  SUdman  v.  HaH,  Kay,  Q.  B.  D.  661. 

H2 
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Ac,  in       been  said)  no  privilege  thereby,  but  what  hurt  or  ill  soever 
Coke :  No  he  doth,  his  drunkenness  doth  aggravate  it."     (Ck).  Litt. 
»buUj^   247  a).    And  although  this  moral  reason  does  not  exist  in 
hiawelf.      the  case  of  lunacy,  yet  the  lunatic  is  equally  bound,  for 
*•  no  man  of  full  age  shall  be  received  in  any  plea  by  the 
law  to  disable  his  own  person,  but  the  heir  may  well  disable 
the  person  of  the  ancestor  for  his  own  advantage  in  such 
case."     (Litt.  247  b ;  ace.  Beverley's  ca.  4  Rep.  123  6,  where 
however  it  is  said  that  even  the  heir  or  executor  could  not 
avoid  matter  of  record,  and  another  idle  reason  is  given  for 
the  general  rule,  niz,,  that  the  party  when  he  recovers  his 
memory  cannot  remember  what  he  did  when  he  was  non 
eompoa  mentis).    As  regards  drunkenness,  this  doctrine  is 
on  the  face  of  it  a  wholly  mistaken  application  of  a  prin- 
ciple which  is  properly  applicable  to  criminal  ofiFences  and 
merely  wrongful  acts,  but  has  nothing  to  do  with  liabilities 
ex  contractu.    As  regards  lunacy,  it  is  a  merely  frivolous 
technicality.     However  it  is  confidently  stated  as  law  by 
Coke ;  and  we  find  it  adopted  by  Lord  Tenterden  as  late 
as  1827,  though,  as  we  shall  immediately  see,  it  had  long 
before  that  time  been  exploded  by  other  judges  (a).    It 
seems  at  least  doubtful  whether  it  was  really  supported  by 
the  authorities  Coke  had  before  him.    At  any  rate  they 
were  conflicting,  and  Fitzherbert  (F.  N.  B.  202  d)  was 
expressly  against  him,  considering  the  case  of  an  infant  as 
analogous,      Bracton,   following    the   civil   law (6),   said: 
"  Furiosus  Autem  stipulari  non  potest  necaliquod  negotium 
agere,  quia  non  intelligit  quid  agit "  (foL  100  a,  cf.  165  b  ; 
and  see  Fleta,  3,  3.    §§  8,  10).     But  it  is  unnecessary  to 
discuss  this  further. 

First  2.  The  next  theory  is  to  the  following  eflFect :  If  a  man 

theo^      is  so  drunk  or  so  insane  as  not  to  know  what  he  is  about, 

Contraot     J^e  cannot  have  that  consenting  mind  which  is  indispensable 
void  for 

(o)  Brofon  t.  JodreU,  8  C.  &  P.  80.      see  Savigny,  Syst.  8.  88—86  ;  and 
(6)  Inst   3.    19,  8  ;  Gai.  8.  106.      cp.  PotHer,  Obi  §§  49—61. 


For  expoBition  of  the  Roman  Law 
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to  the  formation  of  a  contract,  and  his  agreement  is  there-  absolute 
fore  merely  void.     But  if  his  mind  is  only  so  confused  or  oj^v^^bie 
weak  that  he  cannot  be  said  not  to  know  what  lie  is  about,  for  fraud, 
bat  yet  is  incapable  of  fully  understanding  the  terms  and  iTdrcum- 
eflFect  of  his  contract,  and  if  this  is  known  to  the  other  party,  ■tanoes. 
then   he  may  indeed  contract,  but  the  contract  will  be 
voidable  at  his  option,  on  the  ground  of  the  other  party's 
fiaud  in  taking  advantage  of  his  weakness,  though  such 
wellness  be  short  of  incapacity.     According  to  this  the 
first  class  of  cases  would  be  reckoned  with  others  in  which 
agreements  are  absolutely  void  for  want  of  real  consent  (as 
to  which  see  post,  Ch,  VIII.)  and  the  second  would  come 
under  the  general  head  of  fraud. 

We  find  the  first  branch  of  this  opinion  decidedly  adopted 
in  common  law  practice  in  the  last  century  and  the  earlier 
part  of  this,  no  doubt  by  way  of  reaction  against  Coke's 
extravagant  dogmas.  Lunacy  was  held  admissible  as 
evidence  under  a  plea  of  non  eat  factv/m,  i,e.  as  showing  the 
lunatic's  act  to  be  wholly  void  (a) ;  and  the  like  was  said 
of  drunkenness  (6).  Lord  EUenborough  distinctly  laid  down 
that  when  the  existence  of  an  agreement  between  the 
pcu^ies  was  in  issue,  it  was  completely  negatived  by  the  * 
intoxication  of  one  party  at  the  time  of  making  the  alleged 
agreement ;  and  this  was  approved  by  the  Court  of  King's 
Bench  (c). 

The  same  view  is  to  be  found  in  the  modem  case  of  Gore  • 
V.  Gibson  (d),  where  however  it  was  not  material  to  the 
decision,  as  the  drunkenness  of  the  defendant  and  the 
plaintiflTs  knowledge  of  it  were  specially  pleaded.  And 
both  branches  of  the  doctrine  were  recognized  in  equity 
and  are  very  completely  stated  in  a  judgment  of  Sir  W. 
Grant  («): 

(a)  Yates  v.  Boen,  2  Str.  1104.  issue.*' 

{h)  BuDer.  N.  P.  172.  (d)  13  M.  ft  W.  623, 14  L.  J.  Ex. 

(e)  PiU  y.  Smith,  8  Camp.  88.  We  151. 

nrost  not  forget  the  tendency  of  the  (e)  Cooke  ▼.  Claywortkt  8  Yen,  12, 

Courts  in  the  last  centuiy  and  the  15.     The  references  to  earlier  ca»<i>a 

early  part  of  this  to  enlarge  as  much  are  purposely  omitted.     He  also  said 

as  powible  the  bcope  of  the  '*  general  that  a  Court  of  Equity  ought  not  to 
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**  I  think  a  Court  of  Equity  ought  not  to  ascdfit  a  person  to  get  rid 
of  any  agreement  or  deed  merely  upon  the  ground  of  his  having  been 
intoxicated  at  the  time  :  I  say  merely  upon  that  ground  ;  as  if  there 
was  .  .  any  unfair  advantage  made  of  his  situation  or  .  .  any 
contrivance  or  management  to  draw  him  into  drink,  he  might  be  a 
proper  object  of  relief  in  a  Court  of  Equity.  As  to  that  extreme  state 
of  intoxication  that  deprives  a  man  of  his  reason,  I  apprehend  that 
even  at  law  it  would  invalidate  a  deed  obtained  from  him  while  in 
that  condition." 

Justifiable  This  doctrine  is  quite  intelligible,  and  in  principle  there 
Imt  not^  ^  nothing  to  be  said  against  it.  But  the  distinction  between 
oonve-  inability  to  understand  so  much  as  the  nature  of  a  trans- 
action (which  would  make  it  wholly  void)  and  inability  to 
form  a  free  and  rational  judgment  of  its  eflfect  (which  if 
known  to  the  other  party  would  make  it  only  voidable)  is 
too  fine  and  doubtful  to  be  convenient  in  practice.  The 
confusion  of  mind  generally  produced  by  drunkenness  is 
exquisitely  described  by  Chaucer  in  the  Knight's  Tale : 

"  A  dronke  man  wot  well  he  hath  an  hous, 
But  he  not  [i.e.,  ne  wot]  which  the  righte  way  is  thider." 

Whether  in  any  particular  case  a  state  of  consciousness  of 
this  kind  does  or  does  not  amount  to  absolute  deprivation 
of  a  consenting  mind  for  the  purposes  of  contract  is  a 
question  which  it  would  be  probably  impracticable,  and 
certainly  undesirable,  for  a  court  of  justice  to  enter  upon. 
The  same  considerations  apply  with  almost  or  quite  the 
same  force  to  the  capacity  of  a  lunatic. 

The  reason  why  this  inconvenience  so  long  escaped  notice 
appears  to  be  that  in  the  greater  number  of  cases  it  is  not 
necessary  to  decide  whether  the  agreement  was  originally 
void  or  only  voidable. 

assist  a  person  who  has  obtained  an  ance,   it  is  distinctly  contradicted 

agreement  from  another  in  a  state  of  by    later    decisions.     lAghtfoU   v. 

intoxication  ;   but   this  is   a  mere  Heron,  8  Y.  ft  €.  £z.  586  ;  Shaw  v. 

dictum,  and  if  it  means  that  intoxi-  Thackray^  1  Sm.  &G.  537  (but  with 

cation  not  such  as  to  prevent  the  some  hesitation,  on  the  ground  that 

party  from  understanding  Uie  effect  the  real  defendant  was  not  the  vendor 

of  his  contract  is  of  itself  a  sufficient  but  a  subsequent  purchaser), 
groimd  for  refusing  specific  perform- 
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3.  The  third  opinion,  which  has  now  prevailed,  is  that  Present 
the  contract  of  a  lunatic  or  drunken  man  who  by  reason  of  ^^^^ 
lunacy  or  drunkenness  is  not  capable  of  understanding  its  voidable  if 
terms  or  forming  a  rational  judgment  of  its  efiect  on  his  &c^,  i^^n 
interests  is  not  void  but  only  voidable  at  his  option  ;  and  ***  *i*^®^»^, 

,  .         .     ,        .  •'  ^  party:  this 

this  only  if  his  state  is  known  to  the  other  party.  The  way  led  up  to 
was  prepcu-ed  for  this  by  decisions  establishing,  in  the  case  ^"^jf^^ 
of  executed  contracts,  an  exception  to  the  supposed  rule  of  executed 
absolute  nullity,  which  exception  may  be  stated  as  follows:  °**" 

When  a  contract  has  been  entered  into  in  good  faith 
with  a  person  who  appears  and  is  believed  to  be  of  sound 
mind,  but  who  is  in  feet  of  unsound  mind,  and  the  contract 
has  been  performed  so  that  the  parties  cannot  be  replaced 
ia  their  original  position,  it  cannot  be  set  aside  by  the 
Prison  of  unsound  mind  or  his  representatives. 

This  principle  was  long  ago  acted  upon  in  equity,  but  Molton  v. 
without  any  decision  as  to  the  validity  of  the  contract  in    *™''*^***- 
Jaw  (a) :  the  judgment  which  fully  settled  it  was  that  of 
the  Exchequer  Chamber  in  Molton  v.  Camrougo  (6).    The 
action  was  brought  by  administrators  to  recover  the  money 
P^d  by  the  intestate  to  an  assurance  and  annuity  society 
as  the  price  of  two  annuities  determinable  with  his  life. 
The  intestate  was  of  unsound  mind  at  the  date  of  the 
purdiaae,  but  the  transactions  were  fair  and  in  the  ordinary 
course  of  business,  and  his  insanity  was  not  known  to  the 
society.     It  was  held  that  the  money  could  not  be  re- 
covered) ;   the   rule   being  laid  down   in    the   Exchequer 
Chamber  more  positively  than  in  the  Court  below,  and  in 
these  terms:  ''The  modem  cases  show  that  when  that 
^te  of  mind  [lunacy  or  drunkenness,  even  if  such  as  to 
prevent  a  man  from  knowing  what  he  is  about]  was  un- 
known to  the  other  contracting  party,  and  no  advantage 
was  taken  of  the  lunatic  [or  drunken  man],  the  defence 
cannot  prevail,  especially  where  the  contract  is  not  merely 


(a)  NieU  v.  Marlqf,  9  Ves.  478.  Ex.  68,  856. 

(6)  2  Ex.  487,  4  Ex.  17  ;  18  L.  J. 
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executory  but  executed  in  the  whole  or  in  part,  and  the 
parties  cannot  be  restored  altogether  to  their  original 
positions." 

The  context  shows  that  the  statement  was  considered 
equally  applicable  to  lunacy  and  drunkenness,  and  the  law 
thus  stated  involves  though  it  does  not  expressly  enounce 
the  proposition  that  the  contract  of  a  lunatic  or  drunken 
man  is  not  void  but  at  most  voidable.     The  general  rules 
as  to  the  rescission  of  a  voidable  contract  are  then  applicable, 
and  among  others  the  rule  that  it  must  be  rescinded,  if  at 
all,  before  it  has  been  executed,  so  that  the  former  state  of 
things  cannot  be  restored :  which  is  the  point  actually 
decided.     The  decision  itself  has  been  fiiUy  accepted  and 
acted  on  both  at  law  (a)  and  in  equity  (b),  though  the 
merely  voluntary  acts  of  a  lunatic,  e.g.  a  voluntary  disen- 
tailing deed  (a  class  of  acts  with  which  we  are  not  here 
concerned)  remain  invalid  (c).     It  was  also  observed  that 
the  decision  had  an  important  bearing  on  the  general 
question  whether  "  a  conveyance  executed  [or  a  contract 
made]  by  a  lunatic  is  absolutely  void  in  the  absence  of 
Develop,     notice  or  fraud  **  (d).     However  the  complete  judicial  in- 
Se^dckj-      terpretation  of  the  result  of  Mdton  v.  Camrotix  was  not 
trine :        cnven  till  the  recent  case  of  Matthews  v.  Boater  (e\    The 

Matthews    *?     ,         .  ^      t  i      /»  .  (     , 

V.  Baxter,  declaration  was  for  breach  of  contract  \n  not  completmg  a 
purchase:  plea,  that  at  the  time  of  making  the  alleged 
contract  the  defendant  was  so  drunk  as  to  be  incapable  of 
transacting  business  or  knowing  what  he  was  about,  as  the 
plaintiff  well  knew :  replication,  that  after  the  defendant 
became  sober  and  able  to  transact  business  he  ratified  and 
confirmed  the  contract.  As  a  merely  void  agreement  can- 
not be  ratified  this  neatly  raised  the  question  whether  the 
contract  were  void  or  only  voidable :  the  Court  held  unani- 
mously  (one  member  of  it  expressly  on  the  authority  of 


(a)  Beavan  v.  M'DonncU,  9  Ex.  EUiot  v.  Ince,  7  D.  M.  G.  476,  488. 
809  ;  23  L.  J.  Ex.  94.  (c)  EUiot  v.  /net,  sup. 

(6)  Price  v.  Berrington,  3  Mac  &  (d)  8  Mac.  &  G.  at  p.  498. 

G.  486,  496,  rev^.  s.  c.  7  Ha.  394  ;  (e)  L.  R.  8  Ex.  132. 


Digitized  by  VjOOQ IC 


LUNACY  AND   DRCNKENNESS.  105 

MoUon  V.  Camroux)  that  it  was  only  voidable,  and  the 
replication  therefore  good. 

The  special  doctrine  of  our  Courts  with  regard  to  part- 
nership (which  is  a  continuing  contract)  is  quite  in  ac- 
cordance with  this :  it  has  long  been  established  that  the 
insanity  of  a  partner  does  not  of  itself  operate  as  a  disso- 
lution of  the  parUiership,  but  is  only  a  ground  for  dissolu- 
tion by  the  Court  (a). 

American  authority  seems  to  agree  with  the  recent  con- 
clusions of  our  own  Courts  (6). 

The  law  may  be  said  then  on  the  whole  to  be  now  Statement 
settled  to  the   following  eflFect:  A  contract  made  by  a  now  ^*" 
person  who  is  drunk  or  of  unsound  mind  so  as  to  be  in-  ^^^ 
capable  of  understanding  its  effect   is  voidable  at  that 
person's  option,  unless  the  other  contracting  party  did  not 
believe  and  had  not  reasonable  cause  to  believe  that  he 
was  drunk  or  of  unsound  mind. 

It  is  to  be  noted  that  the  existence  of  partial  delusions  Partial 
does  not  necessarily  amount  to  insanity  for  the  purposes  of  oomplodble 
this  rule.    The  Judge  or  jury,  as  the  case  may  be,  must  ^^ 
in  every  case  consider  the  practical  question  whether  the  for  oon- 
party  was  incompetent  to  manage  his  own  affairs  in  the  t'***^ 
matter  in  hand  (o). 

The  Indian  Contract  Act  treats  these  cases  somewhat  Indian 
diflferently,  making  the  agreement  void  (s.  12) :  aS!***^ 

**  A  person  is  said  to  be  of  sound  mind  for  the  purpose  of  making 
a  contract  if,  at  the  time  when  he  makes  it,  he  is  capable  of  under- 
standing it,  and  of  forming  a  rational  judgment  as  to  its  effect  upon 
bis  interests. 

A  person  who  is  usually  of  unsound  mind,  but  occasionally  of 
sound  mind,  may  make  a  contract  wben  he  is  of  sound  mind. 

A  person  who  is  usually  of  sound  mind,  but  occasionally  of  un- 
sound mind,  may  not  make  a  contract  when  he  is  of  unsound  mind. 

(a)  Lindley,  1.  224.  Ch.  D.   674 ;  compare    remark  of 

(6)  Hilliard  on  Contracts,  1.  311.        Bramwell,  L.  J.  In  Drew  v.  Nunny 
(c)  Jenkim  v.  Morris  (C.  A.),  14       4  Q.  B.  D.  at  p.  669. 
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lUuitrations, 

(a)  A  patient  in  a  lunatic  afijlum,  who  is  at  intervals  of  sound. 
mindf  may  contract  during  those  intervals. 

(6)  A  sane  man  who  is  delirious  from  fever,  or  who  is  ao  dx-njilc 
that  he  cannot  understand  the  terms  of  a  contract  or  form  a  ratioxiAl 
judgment  as  to  its  effect  on  his  interests,  cannot  contract  whilst  &ucli 
delirium  or  dnmkenness  lasts." 

This  however  must  be  read  in  connexion  with  s.  65  : 

"  When  an  agreement  is  discovered  to  be  void,  or  when  a  contract 
becomes  void,  any  person  who  has  received  any  advantage  under  such. 
agreement  or  contract  is  bound  to  restore  it  or  to  make  compensation 
for  it  to  the  person  from  whom  he  received  it" 

The  possibility  of  hardship  to  persons  who  have  dealt  in 
good  feith  with  a  lunatic  who  was  apparently  sane  is,  it 
would  seem,  disregarded  by  the  Indian  Act  as  being*  in 
practice  exceedingly  small :  and  the  liability  of  a  lunatic  to 
pay  for  necessaries  is  laid  down  in  the  chapter  "  Of  certain 
Relations  resembling  those  created  by  Contract/*  s.  68. 

IV.  Convicts,  etc. 

Disability  At  common  law  convicted  felons  (as  also  outlaws)  could 
o  convi  ^^^  ^^^^  -^^^  remained  liable  to  be  sued,  on  contracts  made 
by  them  during  outlawry  or  conviction  (a).  Since  the 
Act  to  abolish  forfeitures  for  treason  and  felony,  convicts 
are  incapable  of  suing  or  making  any  contract,  except 
while  they  are  lawfully  at  large  under  any  licence  (6). 
Alien  Alien  enemies,  as  we  have   seen   above,  are   disabled 

from  suing  in  an  English  Court,  but  not  from  binding 
themselves  by  contract  during  war  between  their  country 
and  England,  nor  from  enforcing  such  a  contract  after  the 
war  has  ceased  (c),  unless  meanwhile  the  right  of  action 
has  been  barred  by  the  Statute  of  Limitation. 

Extenaion      We  now  come  to  the  extensions  by  special  institutions 

of  powers. 

(a)  Dicey  on  Parties,  4.  N.  178,  25  L.  J.  Ex.  343:  note  (a), 

(6)  33  &  34  Vict  c.  28,  ss.  8,  30.      p.  81,  above, 
(c)  Ve  Wahl  V.  Brauite,  1  H.  & 


enemies. 
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rf  the  ordinary  power  of  making  contracts.    And  first  of  Agency. 
>     agency. 

I,  Ageracy, 

We  have  not  here  to  do  vrith  the  relations  created 
between  principal  and  agent  by  agency  regarded  as  a 
species  of  contract,  but  only  with  the  manner  in  which 
rights  and  duties  accrue  to  the  principal  through  the 
dealings  of  the  agent.  We  must  also  distinguish  cases 
of  real  agency  from  those  where  the  agency  is  apparent 
only,  and  we  shall  further  notice,  for  the  sake  of  com- 
pleteness, the  position  of  the  true  or  apparent  agent  as 

I      regards  third  persons. 

I         A  person  who  contracts  or  professes  to  contract  on 

I      behalf  of  a  principal  may  be  in  any  one  of  the  following 

I      positions : 

1.  Agent  having  authority  (whether  at  the  time  or  by 
subsequent  ratification)  to  bind  his  principal. 

(A)  known  to  be  an  agent 

'  (a)  for  a  principal  named; 

I  Q9)  for  a  principal  not  named. 

(B)  not  known  to  be  an  agent  (a). 

2.  Holding  himself  out  as  agent,  but  not  having  autho- 
rity to  bind  his  principal. 

(A)  where  a  principal  is  named 

(a)  who  might  be  bound,  but  does  not  in  fact 
1  authorize  or  ratify  the  contract ; 

()8)  who  in  law  cannot  be  bound. 
(6)  where  the  alleged  principal  is  not  named. 

1.  We  shall  not  here  dwell  on  the  creation  or  determi-  Authority 
nation  of  an  agent's  authority.     As  a  rule  an  agent  may  ite^rti- 
\      be  appointed  without  any  special  formality ;  though  an  *"*io?  »nd 
agent  to  execute  a  deed  must  himself  be  appomted  by  tion. 

(a)  Since  the  cmset  of  Colder  v.  the  tme  leading  dittinotion  is  whe- 

^WZ,  PUet  V.  Afurtony  and  Hutckin-  ther  the  agent  is  known  to  be  an 

f>n  T.  Tatham  (see  following  notes)  agent  or  not,  rather  than  whether 

It  may  perhaps  be  ounsidered  that  the  principal  is  named  or  not. 
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deed,  and  in  certain  cases  the  appointment  is  required  l>y 
the  Statute  of  Frauds  to  be  in  writing.     Revocation  oF 
an  agent's  authority  takes  place  either  by  the  principal's 
actual  withdrawal  of  his  will  ^o  be  represented  by   tlio 
agent  (which  may  be  known  either  by  express  declaration 
or  by  conduct  manifesting  the  same  intention)  or  by  liis 
dying  or  ceasing  to   be  sui  iuris,  and   thus   becomingf 
incapable  of  continuing  it  (a).     In  these  last  cases  the 
authority  is  said  to  be  revoked  by  the  act  of  the  law. 
"  The  termination  of  the  authority  of  an  agent  does  not, 
so  far  as  regards  the  agent,  take  eflFect  before  it  becomes 
known  to  him,  or,  so  far  as  regards  third  persons,  before  it 
becomes  known  to  them  '*  (6).     It  is  held  in  England,  but 
anomalously,  that  this  rule  does  not  apply  to  revocation 
by  the  death  of  the  principal  (c).     It  does  apply  in  the 
case  of  the  principal  becoming  insane,  and  it  may  perhaps 
yet  be  decided  that  in  the  case  of  death  the  principal's 
estate  is  liable  to  the   other  party  for  the  actual  loss 
incurred  by  the  principal's  representation — ^which,  as  re- 
gards him,  was  a  continuing   one  at  the  date    of   the 
contract — that  the  agent  was  authorized  (d!). 

1.  Agent  In  all  cases  where  there  is  an  authorized  agent  dealing 
prindM?*^  on  behalf  of  a  real  principal,  the  intention  of  the  parties 
determines  whether  the  agent,  or  the  principal,  or  both, 
are  to  be  liable  on  the  contract  and  entitled  to  enforce  it. 
The  question  is  to  whom  credit  was  really  given  (e).  And 
the  general  rules  laid  down  on  the  subject  furnish  only 
provisional  answers,  which  may  be  displaced  (subject  to 
the  rules  as  to  admissibility  of  evidence)  by  proof  of  a 
contrary  intention. 

{a)  On  the  whole  subject  see  at  Kent,  Comm.  2.  646. 

large  Story  on  Agency,  §§  474,  sqq.  (rf)  Drew  v.  Nunn  (C.A.),  6  Q.  B. 

(6)  I.  C.  A.  208 ;  cp.   Story  on  D.  661 :  see  per  Brett,  L.  J.  at  p. 

Agency,  §  470 ;   Trucman  v.  Loder,  668. 

11  A.  &  E.  689.  (e)  Story  on  Agency,  §§  279,  iqq. 

{€)  Blades  v.  Free,  9  B.  &  C.  167.  288.     Thomson  v.  Davenport,  in  2 

Contra,  I.  C.  A.  s.  208  (Illnst  c),  Sm.  L.  C;  Colder  v.  DobeU,  L.  R. 

Code  Nap.  2008,  2009,  and  German  6  C.  P.  486. 

Commercial  Code,  s.  54;   and  sec  • 


Digitized  by  VjOOQ IC 


COXTUACTS   OF   AGENTS.  100 

A.  When  the  agent  is  known  to  be  an  agent,  a  contract  A.  Known 
IB  made,  and  knowingly  made,  by  the  other  party  with  the  J^entfoon- 
principal,  on  which  the  principal  is  the  proper  person  to  t»ct  ^th 
soe  and  be  sued.  ab  inUio. 

a,  Piinoi- 

And   when  the  principal  is  named  at  the  time,  thenP*'*^®^' 
there  is  prima  facie  no  contract  with  the  agent:   hut priwM fade 
when  the  principal  is  not  named,  then  prima  facie  the  o^Str»ct 
agent,  though  known  to  be  an  agent,  does  bind  himself »«  pe«on. 
personally,  the  other  party  not  being  presumed  to  give  ^  not 
credit  exclusively  to  an  unknown  principal  (a).  nam©d : 

,  »     ,  prinuifacie 

But  when  the  agent  would  not  pnrria  facie,  be  a  con-  dooa  con- 
tracting party  in  person  he  may  become  so  in   various  !l^^ 
ways.     Thus  he  is  personally  liable  if  he  expressly  under-  Evidence 
takes  to  be  so  (6) :  such  an  undertaking  may  be  inferred  ^^^^"1^ 
from    the   general  construction  of  a  contract  in  writing,  («). 
and  is  always  inferred  when  the  agent  contracts  in  his 
own  name  without  qualification  (c),  though  the  principal 
is  not  the  less  also  liable,  whether  named  at  the  time  or 
not  (cQ,  or  if  he  himself  has  an  interest  in  the  subject- 
matter  of  the  contract,  as  in  the  case  of  an  auctioneer  (e). 
And  when  the  agent  is  dealing  in.  goods  for  a  merchant 

(a)  Bnt  one  who  deals  with  an  (c)  See  Fairlie  v.  FenUm^  L.  R. 

agent  known  to  be  such  cannot  set  5  Ex.  169,  Paice  v.  Walker^  ib,  173. 

off  against  the  principal's  claim  a  The  latter  case,  however,  goes  too 

debt  due  to  him  from  the  agent.     If  far ;  see  note  (e),  next  page. 

he  has   employed  an  agent  on  his  {d)  Uiggina  ▼.  Senior^  8  M.  &  W. 

own  part»  that  agettt's  knowledge  is  834 :  the  law  there  laid  down  goes 

for  this  purpose  treated  as  the  em*  to  superadd    the    liability   of    the 

ployer's  own :  and  this  even  though  agent,  not  to  take  away  that  of  the 

the  knowledge  was  not  acquired  in  principal.  Colder  v.  Dobelly  L.  R.  6 

the  coarse  of  the  particular  employ-  C.  P.  486.    As  to  when  directors  of 

ment :  DresBor  v.  Norwood^  Ex.  Ch.,  companies  are  personally  liable  on 

17  C.  B.  N.  a  466,  34  L.  J.  C.  P.  documents    signed    by    them,    see 

48,  revg.  s.  c.  14  C.  B.  N.  S.  674,  lindley,  1.  846—352,  and  in  addi- 

32  \u  J.  C.  P.  201.     The  Indian  tion  to  authorities  there  collected, 

Contract  Act  has  followed  the  view  DuUon  v.   Mar$h,  L.   R.  6  Q.  B. 

of  the  C.  P.  in  preference  to  that  of  861. 

the  £x.  Ch.     See  s.  229.    And  per-  (e)  2  Sm.  L.  0.  899.     As  to  an 

hape  the  question  may  deserve  to  be  auctioneer's    personal    liability  for 

reconsidered  if  it  ever  comes  before  non-delivery  to  a  purchaser  of  goods 

a  court  of  last  reeoA.  bought  at  the  auction,    H W/«   v. 

(6)  Stoiy    on    Agency,    S    269.  Borne,  2  <^.  B.  D.  855. 
Smith,  Merc.  Law,  158.       • 
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Technical 
rule  MB  to 
deed  of 
agent 


resident  abroad,  it  is  held  on  the  ground  of  mercantile 
usage  and  convenience  that  without  evidence  of  express 
authority  to  that  effect  the  commission  agent  cannot 
pledge  his  foreign  constituent  s  credit,  and  therefore  con- 
tracts in  person  (a).  When  a  deed  is  executed  by  an 
agent  as  such  but  purpoi-ts  to  be  the  deed  of  the  agent 
and  not  of  the  principal,  then  the  principal  cannot  sue  or 
be  sued  upon  it  at  law,  by  reason  of  the  technical  rule  that 
those  persons  only  can  sue  or  be  sued  upon  an  indenture 
who  are  named  or  described  in  it  as  parties  (6).  And  it 
is  also  held  in  equity  that  a  party  who  takes  a  deed  under 
seal  from  an  agent  in  the  agent's  own  name  elects  to 
charge  the  agent  alone  (c).  A  similar  rule  has  been 
supposed  to  exist  as  to  negotiable  instruments:  but  modem 
decisions  seem  to  show  that  when  an  agent  is  in  a  position 
to  accept  bills  so  as  to  bind  his  principal,  the  principal  is 
liable  though  the  agent  signs  not  in  the  principal's  name 
but  in  his  own,  or,  it  would  appear,  in  any  other  name. 
It  is  the  same  as  if  the  principal  had  signed  a  wrong 
name  with  his  own  hand  (d). 

Evidence        Again,  an  agent  who  would  otherwise  be  liable  on  the 

intent^^  Contract  made  by  him  may  exempt  himself  from  liability 

^)-  by  contracting  in  such  a  form  as  makes  it  appear  on  the 

face  of  the  contract  that  he  is  contracting  as  agent  only 

and  not  for  himself  as  principal  (e):  but  even  then  he 


(a)  Armttronff  v.  Stoket,  L.  B.  7  Q. 
B.  598,  605.  Aee.  Elbinger  Aetien- 
OetdUchaft  v.  Claye,  L.  R.  8  Q.  B. 
818,  showing  that  the  foreign  prin- 
cipal cannot  sue  on  the  contract: 
HuUm  V.  BvUodi,  ib.  831,  affirmed 
in  Ex.  Ch.  9  Q.  B.  572,  that  he 
cannot  be  sued. 

(6)  Lord  Southampicn  v.  Brown, 
6  B.  &  C.  718;  Beckham  v.  Drake, 
9  M.  &  W.  at  p.  96. 

<<;)  Pickerings  dmm,  6  Ch.  525. 

{d)  Lindus  v.  BradweU,  5  C.  B. 
588,  17  L.  J.  C.  P.  128.  Cp.  Ed- 
munds V.  Bushell,  L.  B.  1  Q.  B.  97. 

(<f)  Words  in  the  body  oi  a  docu- 
ment which  amount  to  a  personal 


contract  by  tb»  agent  are  not  de- 
prived of  their  effect  by  a  qualified 
signature:  Lennard  v.  Bobinmm,  5 
E.  &  B.  125,  24  L.  J.  Q.  B.  275 ; 
and  the  description  of  him  as  agent 
in  the  body  of  the  document  may 
under  special  circumstances  not  be 
enough  to  make  him  safe,  Patee  ▼. 
Walker,  L.  B.  5  Ex.  173 ;  see  the 
remarks  on  that  case  in  Oadd  ▼. 
Houffhton  (C.  A.)  1  Ex.  D.  S67, 
whidi  jdecides  that  a  contract  *'<m 
account  of  '*  a  named  principal  con- 
clusively discharges  the  agent.  Paiee 
V.  Walker  is  nearly  but  not  quite 
overruled  :  see  Hough  y.  Manaanos, 
4  Ex.  D.  104. 
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may  be  treated  as  a  contracting  party  and  personally 
bound  as  well  as  his  principal  by  the  custom  of  the 
ptrticular  trade  in  which  he  is  dealing  (a).  Or  he  may 
limit  his  liability  by  special  stipulations,  e.g.  when  a 
charter-party  is  executed  by  an  agent  for  an  unnamed 
freighter,  and  the  agent's  signature  is  unqualified,  but 
die  diarter-party  contains  a  clause  providing  that  the 
agent's  responsibility  shall  cease  as  soon  as  the  cargo  is 
shipped  (6). 

It  is  iJso  a  rule  that  an  agent  for  a  government  is  not 
personally  a  party  to  a  contract  made  by  him  on  behalf  of 
such  government  by  reason  merely  of  having  made  the 
contract  in  his  own  name  (c).  In  some  cases  the  agent, 
though  prima  facie  not  a  party  to  the  contract  as  agent, 
can  yet  sue  or  be  sued  as  principal  on  a  contract  which  he 
has  made  as  agent.  These  will  be  mentioned  under 
another  head  of  this  subject  ((2). 

Where  an  imdertaking  is  given  in  general  terms,  no 
promisee  being  named,  to  a  person  who  obviously  cannot 
be  a  principal  in  the  matter,  it  may  be  inferred  as  a  fact 
from  the  circumstances  that  some  other  person  interested 
is  the  real  unnamed  principal,  and  that  person  may  re- 
cover on  the  contract  (e). 

B.  When  a  party  contracts  with  an  agent  whom  he  does  B.  Agent 
not  know  to  be  an  agent,  the   undisclosed  principal   is  to  be  an 
eenerallv  bound  by  the  contract  and  entitled  to  enforce  it,  ■p'*'*  „ 

,^  .11  1  .  1.     Generally 

as  well  as  the  agent  with  whom  the  contract  is  made  m  there  is  a 
the  first  instance  (/).  ~'**'**^ 

(a)  Humfrty  y.  DaU,  7  E.  &  B.  (c)  Macbeatk  v.  Haldimand,  1  T. 

266,  E.  B.  A  E.  1004,  26  L.  J.  Q.  R.  172,  cp.  i6.  674 ;  Oidley  v.  Lord 

B.  137 ;  Fleet  y.  Murttm,  L.  R.  7  Palmenton,  8  Bra  A   Bing.  276 ; 

Q.   B.    126,    129 ;    Huichintm    y.  Story  on  Agency,  §  302,  sqq. 

Tatkam,  L.  R.  8  C.  P.  482.    On  (d)  I^fra,  pp.  118,  120. 

the  general  question  of   the  con-  (e)   Weidner  y.  HoggeU,  1  C.  P.  D. 

itniction    of    contracts    made    by  538. 

broken    for    their    prindpalB    see  (/)  Tbe  mle  is  not  excluded  by 

SmakweU  V.  Bowditch  (O.  A.),  1  C.  tbe  contract  being  in  writing  (not 

P.  D.  374.  under  seal)  and  signed  by  tbe  agent 

(&)  Oi^etby  y.   YgU$ia9^  E.  B.  &  in    his    own    name  :    Beckham    y. 

E.  930,  27  L.  J.  Q.  B.  866 ;  Cwrr  v.  Drake,  9  M.  &  W.  at  p.  91. 
Jadcmm,  7  Ex.  882. 
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But  the  limitations  of  this  rule  are  important.  In  the 
first  place,  it  does  not  apply  where  an  agent  for  an 
undisclosed  principal  contracts  in  such  terms  as  import 
that  he  is  the  real  and  only  principal.  There  the  principal 
cannot  afterwards  sue  on  the  contract  (a).  Much  less,  of 
course,  could  he  do  so  if  the  nature  of  th'e  contract  itself 
(for  instance,  partnership)  were  inconsistent  with  a  prin- 
cipal unknown  at  the  time  taking  the  place  of  the  apparent 
contracting  party.  Likewise,  "  if  the  principal  represents 
the  agent  as  principal  he  is  bound  by  that  representation. 
So  if  he  stands  by  and  allows  a  third  person  innocently  to 
treat  with  the  agent  as  principal  he  cannot  afterwards 
turn  round  and  sue  him  in  his  own  name  "  (b). 

Again,  in  the  cases  to  which  the  rule  does  apply,  the 
rights  of  both  the  undisclosed  principal  and  the  other  con- 
tracting party  are  qualified  as  follows : 

The  principal  "must  take  the  contract  subject  to  all 
equities  in  the  same  way  as  if  the  agent  were  the  sole 
principal"  (c).  Accordingly  if  the  principal  sues  on  the 
contract  the  other  party  may  avail  himself  of  any  defence 
which  would  have  been  good  against  the  agent  (d) :  thus 
a  purchaser  of  goods  through  a  factor  may  set  off  a  claim 
against  the  factor  in  an  action  by  the  factor's  principal  for 
the  price  of  the  goods  (e),  "  Where  a  contract  is  made 
by  an  agent  for  an  undisclosed  principal,  the  principal 
may  enforce  performance  of  it,  subject  to  this  qualification, 
that  the  person  who  deals  with  the  agent  shall  be  ptU  in 


(a)  HumbU  v.  Hunter,  12  Q.  B. 
810, 17  L.  J.  Q.  B.  850. 

(6)  Ferrand  t.  BUckofftkeim,  4 
C.  B.  N.  S.  710,  716,  27  L.  J.  C.  P. 
802. 

(c)  Story  on  Agency,  §  420  ;  per 
Parke,  B.  Beckham  v.  Drake,  9  M. 
k  W.  at  p.  98. 

{d)  If  the  agent  sues  in  his  own 
name  the  other  party  cannot  set  off 
a  debt  due  from  the  principal  whom 
he  has  in  the  meantime  discoyered, 
there  being  no  mutnal  debt  within 
the  statute  of  set- off :  lAerg  v.  Bow- 


den,  8  Ex.  852.  Under  the  Judi- 
cature Acts,  however,  he  can  make 
the  principal  a  party  to  the  action 
by  counter- claim  and  have  the  whole 
matter  disposed  of. 

(f)  Rabime  v.  WtUiams,  7  T.  R 
860,  n.;  Sim$  v.  B<md,  5  B.  &  Ad. 
893.  Per  Cur.,  I$berg  v.  Bawden,  8 
Ex.  at  p.  859.  It  does  not  matter 
whether  the  factor  is  or  is  not 
actually  authorised  by  his  principal 
to  sell  in  his  ovm  name  without 
disclosing  the  agency:  £x  parte 
Dixon,  4  Ch.  D.  138. 
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the  same  position  as  if  he  had  been  dealing  with  the  real 
principal,  and  consequently  he  is  to  have  the  same  right 
of  set-off  which  he  would  have  had  against  the  agent "  (a). 
And  his  claim  to  be  allowed  such  set-off  is  not  effectually 
met  by  the  reply  that  when  he  dealt  with  the  agent  he 
had  the  means  of  knowing  that  he  was  only  an  agent. 
The  existence  of  means  of  knowledge  is  not  material 
except  as  evidence  of  actual  knowledge  (&). 

It  has  been  said  that  conversely  the  right  of  the  other  A^to 
contracting  party  to  hold  the  principal  liable  is  subject  to  the  other 
the  qualification  that  the  state  of  the  account  between  P*^- 
the  principal  and  the  agent  must  not  be  altered  to  the 
prejudice  of  the  principal     But  this  doctrine  has  been 
disapproved  by  the  Court  of  Appeal  as  going  too  far.    The 
principal  is  discharged  as  against  the  other  party  by  payment 
to  his  own  agent  only  if  that  party  has  by  his  conduct  led 
the  principal  to  believe  that  he  has  settled  with  the  agent, 
or,  perhaps,  if  the  principal  has  in  good  faith  paid  the 
agent  at  a  time  when  the  other  party  still  gave  credit  to 
the  agent  alone,  and  would  naturally,  from  some  peculiar 
character  of  the  business  or  otherwise,  be  supposed  by  the 
principal  to  do  so  (o). 

Again,  the  other  party  may  choose  to  give  credit  to  the 
agent  exclusively  after  discovering  the  principal,  and  in 
that  case  he  cannot  afterwards  hold  the  principal  liable ; 
and  statements  or  conduct  of  the  party  which  lead  the 
principal  to  believe  that  the  agent  only  will  be  held  liable, 
and  on  the  faith  of  which  the  principal  acts,  will  have  the 
same  result  {d).    And  though  the  party  may  elect  to  sue 

{a)  Per  Wffles,  J.  Dremr  t.  Nor-  (c)  Irvine  y.  WaUm  (0.  A.),  5 

wood^  14  C.  B.  N.  S.  574,  589,  82  Q.  B.  D.  414,  which  seems  to  reduce 

L*.  J.  C.  P.  201,  205.    The  reyersal  the  authority  of  Armttrong  v.  Stoke*, 

of  this  CMe  in  the  Ex.  Ch.  17  C.  B.  L.  B.  7  Q.  B.  598,  to  that  of  a  ded- 

N.  S.  466,  34  L.  J.  C.  P.  48,  does  sion  on  peculiar  facts. 
not  affect  this   statement   of   the  {d)   Stoiy  on   Agency,   §§   279, 

general  law.  288,  291 ;   fforqfall  ▼.  FaunOeroy, 

(6)  Barries  ▼.  Imperial  Ottoman  10  B.  ft  C.  755  ;  but  the  principal 

JBofOr,  L.  R.  9  C.  P.  88.  is   not   discharged    unless  he  has 

I 
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fessed 
a^ent  not 
having 
authority 


the  principal,  yet  he  must  make  such  election  within  a 
reasonable  time  after  discovering  him  (a).  When  it  is 
said  that  he  has  a  right  of  election,  this  means  that  he 
may  sue  either  the  principal  or  the  agent,  or  may  com- 
mence proceedings  against  both,  but  may  only  sue  one  of 
them  to  judgment ;  and  a  judgment  obtained  against  oncy 
though  unsatisfied,  is  a  bar  to  an  action  against  the  other. 
It  was  decided  in  Priestly  v.  Fernie  (b)  that  such  is  the 
rule  as  to  principal  and  agent  in  general,  and  that  there  is 
no  exception  in  the  case  of  a  shipowner  and  freighter, 
which  was  the  case  before  the  Court. 

The  mere  commencement  of  proceedings  against  the 
agent  or  his  estate  after  the  principal  is  discovered,  although 
it  may  possibly  be  evidence  of  an  election  to  charge  the 
agent  only,  does  not  amount  to  an  election  in  point  of 
law  (c). 

2.  We  have  now  to  point  out  the  results  which  follow 
when  a  man  professes  to  make  a  contract  as  agent,  but 
is  in  truth  not  an  agent,  that  is,  has  no  responsible 
principal. 

We  may  put  out  of  consideration  all  cases  in  which  the 
professed  agent  is  on  the  face  of  the  contract  personally 
bound  Bs  well  as  his  pretended  principal :  for  his  own  con- 
tract cannot  be  the  less  valid  because  the  contract  he  pro- 
fessed at  the  same  time  to  make  for  another  has  no  effect. 
But  when  the  contract  is  not  by  its  form  or  otherwise  such 
as  would  of  itself  make  the  professed  agent  a  party  to  it, 
there  are  several  distinctions  to  be  observed. 


A.  Princi-      A.   First,  let   us   take  the  cases  where  a  principal  is 

pal  named,  j^j^^^j       rpj^^  other  party  pinma  facie  enters  into  the 

contract  on  the  faith  of  that  principars  credit.     But  credit 


actually  dealt  with  the  agent  on  the 
faith  of  the  other  party's  conduct  so 
OH  to  f'h  «nge  his  p««ition  :  WtfoM  v. 
Hertford,  8  East  147. 

{a)  Hfiutharat  v.  MUchvU,  1  E.  & 


E.  622,  28  L.  J.  Q.  B.  241. 

(6)  3  H.  &  C.  977,  983,  34  L.  J. 
Ex.  173  ;  cp.  L.  R.  6  C.  P.  499. 

(r)  Cnrtiif  v.  WiRiamton^  L.  B.  10 
Q.  B.  67. 
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cannot  be  presumed  to  be  given  except  to  a  party  who  is 
capable  of  being  bound  by  the  contract:  hence  it  is 
material  whether  the  alleged  principal  is  one  who  might 
authorize  or  ratify  the  contract,  but  does  not,  or  is  one 
who  could  not  possibly  do  so. 

a.  The  more  frequent  case  is  where  the  party  named  as  o.  Who 
principal  is  one  who  might  be  responsible.  ^^Li- 

It  is  now  settled  law  that,  subject  to  the  qualifications  ble. 
which  will  appear,  the  pretended  agent  has  not  in  that 
case  either  the  rights  or  the  liabilities  of  a  principal  on 
the  contract. 

First,  as  to  his  rights.  In  Bickerton  v.  Burrdl  (a)  the  Profeesed 
plaintiff  had  signed  a  memorandum  of  purchase  at  an  ^"iue^ 
auction  as  agent  for  a  named  principal  Afterwards  he  the  con- 
sued  in  his  own  name  to  recover  the  deposit  then  paid 
from  the  auctioneer,  and  offered  evidence  that  he  was 
really  a  principal  in  the  transaction.  But  he  was  non- 
suited at  the  trial,  and  this  was  upheld  by  the  full  Court. 
It  was  laid  do^n  (per  Lord  Ellenborough,  C.  J.,  Bayley, 
Abbott,  and  Holroyd,  JJ.,  concurring)  that  "  where  a  man 
assigns  himself  as  agent  to  a  person  named,  the  law  will 
not  allow  him  to  shift  his  position,  declaring  himself  prin- 
cipal and  the  other  a  creature  of  straw  ...  A  man 
who  has  dealt  with  another  as  agent  (6)  is  not  at  liberty 
to  retract  that  character  withov4;  Tiotice  and  to  turn  round 
and  sue  in  the  character  of  principal.  The  plaintiff  misled 
the  defendant  and  was  bound  to  undeceive  him  before 
bringing  an  action."  This  leaves  it  doubtful  what  would 
have  been  the  precise  eflfect  of  the  plaintiff  giving  notice 
of  his  real  position  before  suing :  but  the  modern  cases 
seem  to  show  that  it  would  only  have  put  the  defendant 
to  his  election  to  treat  the  contract  as  a  subsisting  contract 
between  himself  and  the  plaintiff  or  to  repudiate  it  at  once. 
Before  we  come  to  these  it  must  be  mentioned  that  there 

(a)  5  M.  ft  S.  383.  sible  principid. 

(6)  /.e.  for  a  named  and  respon- 

I2 
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Contra  in  is  a  reported  case  in  equity  which  appears  to  be  directly 
iSlowea  ».  opposed  to  BicheHon  v.  BurreU,  This  is  FeUowes  v.  Lord 
liord  Gwy-  Qfjoydyv  (a).  The  facts  were  shortly  these.  Lord  Gwydyr 
^14. '  was  entitled  as  Deputy  Great  Chamberlain  to  the  decora- 

tions used  in  Westminster  Hall  at  the  coronation  of 
George  IV.  He  sold  these  to  the  plaintiff  Fellowes,  who 
re-sold  them  to  the  defendant  Page  at  an  advanced  price, 
but  professed  to  be  selling  as  the  agent  of  Lord  Gwydyr, 
and  signed  the  agreement  for  sale  in  that  character. 
Fellowes,  being  unable  to  procure  Lord  Gwydyr's  consent 
to  his  name  being  used  in  an  action,  sued  Page  in  his  own 
name  in  equity  for  a  balance  due  on  the  agreement.  It 
was  argued  for  the  defendant  that  he  had  been  misled  "  as 
to  a  most  important  ingredient  in  the  contract,  as  to  the 
person*  namely,  with  whom  he  had  really  contracted  **  (6). 
And  moreover  it  is  difficult,  for  other  reasons  mentioned 
in  the  argument  (6),  to  see  what  equity  the  plaintiff  had 
except  on  some  notion  that  there  must  always  be  a  remedy 
in  equity  when  there  appears  to  be  none  at  law.  How- 
ever it  was  held  by  Sir  John  Leach,  V.-C,  and  by  Lord 
Ljmdhurst  oa  appeal,  that  Page  could  not  resist  the  per- 
formanoe  of  the  contract  without  showing  that  he  had  been 
actually  prejudiced  by  having  it  concealed  fiom  him  that 
Fellowes  was  the  real  principal.  It  is  submitted  that  this 
decision  is  contrary  to  the  principles  laid  down  in  Bickerton 
V.  BurreU  and  the  other  cases  to  be  presently  cited ;  that 
there  is  no  intelligible  reason  for  any  distinction  between 
law  and  equity  on  a  question  of  contract  or  no  contract ; 
and  that  consequently  Fellowes  v.  Lord  Owydyr  cannot  now 
be  regarded  as  law  (c). 
Bajner  v,  The  doctrine  under  consideration  was  further  deflned  in 
Rayner  v.  Orote  (d).    There  the  plaintiff  sued  to  recover  a 

(a)  1  Sim.  68, 1  Russ.  k  M.  88.  ment  for  tbe  plaintiff,  1    Ruas.  k 

{h)  1  Rubs,  k  M.  at  p.  85,  88.  M.  88),  which  would  bring  the  case 

(c)  It  majr  be  that  tbe  decision  within  Rayner  v.  Orote,  15  M.  ft 

was  right  on  the  facts,  on  the  ground  W.  359  ;  but  this  is  not  mentioned 

that  Page  continued  to  act  imder  in  the  judgments. 

the  contract  after  knowing  the  true  {d)  15  M.  &  W.  859. 

state  of  things  (as  was  said  in  argu- 
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balance  due  upon  the  sale  by  him  to  the  defendants  of  a 
quantity  of  soda  ash  according  to  a  bought  note  in  this 
form : — "  I  have  this  day  bought  from  you  the  following 
goods  from  J.  Jk  T.  Johnson — 50  tons  soda  ash,  .  . 
J.  H.  Rayner."  It  was  proved  that  the  plaintiff  was  the 
real  owner  of  the  goods,  and  13  tons  out  of  the  50  had 
been  delivered  to  the  defendants  and  accepted  by  them  at 
a  time  when  there  was  strong  evidence  to  show  that  they 
knew  the  plaintiff  to  be  the  real  principal  The  law  was 
stated  as  follows  (a) : — 

"  In  many  such  cases  [viz,  where  the  contract  is  wholly  unperfonned] 
such  as  for  instance  the  case  of  contracts  in  which  the  skill  or  solvency 
of  the  person  who  is  named  as  the  principal  may  reasonably  be  con- 
sidered as  a  material  ingredient  in  the  contract,  it  is  clear  that  the 
agent  cannot  then  show  himself  to  be  the  real  principal  and  sue  in 
his  own  name  ;  and  perhaps  it  may  be  fairly  urged  that  this,  in  all 
executory  contracts,  if  wholly  unperformed,  or  if  partly  performed 
without  the  knowledge  of  who  is  the  real  principal,  may  be  the 
general  rule." 

But  here  part  performance  had  been  accepted  by  the 
defendants  with  full  knowledge  that  the  plaintiff  was  the 
real  principal,  and  it  was  therefore  considered  that  the 
plaintiff  was  entitled  to  recover. 

Next,  as  to  the  pretended  agent's  liability.     It  was  at  Nor  can 
one  time  thought  that  an  agent  for  a  named  principal  who  fe^^ 
turned  out  to  have  no  authority  might  be  sued  as  a  prin-  *fif®?*  ^, 

1  ,  ,r\       -Tk        '      1         1  1  .1  sued  on  the 

cipal  on  the  contract  (o).     But  it  has  been  deterramed  contract. 
that  he  is  not  liable  on  the  contract  itself  (c).     He  is  liable  ^™P^®^ 

^  /        ^  warranty 

however  on  an  implied  warranty  of  his  authority  to  bind  of  autho- 
his  principal    This  was  decided  in  CoUen  v.  Wright  (d),    *^' 
and  has  been  followed  in  several  later  cases  (e).     The 

{a)  Per  Cor.  at  p.  865  ;  and  tee  {e)  Riekardton  v.  WUlianitont  L. 

the  remarks  on  BickerUm  v,  BurreU,  R.  6  Q.  B.  276 ;  Oherry  v.  Colonial 

ad  fin.  Bank  o/Auitralia,  L.  R.  8  P.  C.  24, 

(6)  Cp.  Pothier,  Obk  $  75.  81.    Bat  the  represenUtion  of  the 

{c)  Lewi$  V.  NiehoUon,  18  Q.  K  agent  that  he  has  authority  must  be 

503,  21  L.  J.  Q.  B.  811.  a  representation  of  matter  of  fact 

{d)  7  E.k  B.  301,  26  L.  J.  Q.  B.  and   not   of   law  :   Beattie  v.  L<n-d 

147 ;  in  Ex.  Ch.  8  B.  &  B.  647,  27  Ebury,  L.  R,  7  Ch.  777,  7  H.   L. 

L.  J.  Q.  B.  215.  102 ;   Weeks  v.  Propert,  L.  R,  8  C. 
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pretended  agent  is  also  generally  liable  to  an  action  irx 
tort  (a).  A  somewhat  similar  doctrine  of  implied  warranty 
has  been  acted  on  in  the  case  of  the  contract  to  marry.  A 
person  who  promises  marriage  also  promises  or  warrants 
that  he  is  legally  capable  of  marrying,  and  is  therefore 
not  the  less  liable  for  a  breach  of  promise  though  it  may 
be  questionable  whether  the  actual  promise  to  marry  was 
not  unlawful  (6). 


responsi- 
ble: pro- 
feflsed 
agent 
treated  as 
principal. 


/3.  Alleged  B<  The  rules  last  stated  are  applicable  only  where  the 
w^^cSSd  alleged  principal  was  ascertained  and  existing  at  the  time 
not  be  the  contract  was  made,  and  might  have  been  in  fact 
principal. 

Here  the  doctrine  of  ratification  is  important.  When  a 
principal  is  named  or  described,  but  is  not  capable  of  autho- 
rizing the  contract  so  as  to  be  bound  by  it  at  the  time, 
there  can  be  no  binding  ratification  :  for  "  ratification  must 
be  by  an  existing  person  on  whose  behalf  a  contract  might 
have  been  made  at  the  time  "  (c). 

There  fall  under  this  head  contracts  entered  into  by 
professed  agents  on  behalf  of  wholly  fictitious  persons,  or 
uncertain  persons  or  sets  of  persons  with  whom  no  con- 
tract can  be  made  by  the  description  given,  persons  in 
existence  but  incapable  of  contracting,  and  lastly  (which 
is  in  practice  the  most  important  case)  proposed  companies 


P.  427,  437.  As  to  the  measure  of 
damages,  Simons  v.  Patckett,  7  E.  & 
B.  668,  26  L.  J.  Q.  B.  195  ;  Sped- 
ding  v.  NevM,  L.  R.  4  C.  P.  212  j 
Godwin  v.  Francis,  L.  R.  5  C.  P. 
295. 

(a)  R(mdeU  v.  Tnmen,  18  C.  B. 
786,  25  L.  J.  C.  P.  307.  The  object 
of  establishing  the  liability  ex  con- 
tractu was  to  have  a  remedy  against 
executors. 

(6)  MiUtoard  v.  Litileufood,  5  Ex. 
775,  20  L.  J.  Ex.  2  ;  and  this  seems 
to  be  the  true  ground  of  the  earlier 
decisions  of  the  Court  of  C.  P.  in 
Wilde  V.  JIarrijf,  7  C.  B.  999,  18  L. 


J.  C.  P.  297.  This  howevier  is  not 
pr.'perly  a  warranty,  for  it  was 
treated  as  a  term  in  the  principal 
contract  itself.  Cp.  chap.  VI.  below, 
ad  Jin, 

{c)  Per  Willes  'T.  and  Byles,  J. 
Kdner  v.  Baxter,  L.  R.  2  C.  P.  174, 
186  ;  ScoU  V.  Lord  Ebury,  ib.  255, 
267.  When  ratification  is  admitted 
the  original  contract  is  imputed  by 
a  fictiim  of  law  to  the  person  ratify- 
ing ;  and  the  fiction  is  not  allowed 
to  be  extended  beyond  the  bounds 
of  possibility.  Perhaps  there  is  no 
solid  reason  for  the  rule,  but  it  is  an 
established  one. 
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which  have  not  yet  acquired  a  legal  existence  (a).  Now 
when  a  principal  is  named  who  might  have  authorized  the 
contract,  there  is  at  the  time  of  the  contract  a  possibility 
of  his  being  bound  by  subsequent  ratification.  But  when 
the  allied  principal  could  not  have  authorized  the  con- 
tract, then  it  is  plain  from  the  beginning  that  the  contract  ^ 
can  have  no  operation  at  all  imless  it  binds  the  professed 
agent.  It  is  construed  accordingly  ut  res  magis  valeat  qiuxnfh 
perecU,  and  he  is  held  to  have  contracted  in  person  (6). 

This  principle  has  been  canied  so  far  that  in  a  case 
where  certain  persons,  churchwardens  and  overseers  of  a 
parish,  covenanted  "  for  themselves  and  for  their  successors 
churchwardens  and  overseers  of  the  parish,"  and  there  was 
an  express  proviso  that  the  covenant  should  not  bind  the 
covenantors  personally,  but  was  intended  to  bind  the 
churchwardens  and  overseers  of  the  parish  for  the  time 
being  as  such  churchwardens,  &c.,  but  not  otherwise,  it 
was  held  that  since  the  funds  of  the  parish  could  not  be 
bound  by*  the  instrument  in  the  manner  intended,  the 
effect  of  the  proviso  was  to  make  no  one  Uable  on  the 
covenant  at  all,  and  therefore  the  proviso  was  repugnant 
and  void,  and  the  covenantors  were  personally  liable  (c). 

Accordingly  the  proper  course  for  the  other  contracting 
party  is  to  sue  the  agent  as  principal  on  the  contract  itself, 
and  he  need  not  resort  to  the  doctrine  of  implied  war- 
ranty {d).    And  as  the  agent  can  be  sued,  so  it  is  appre- 

(a)  Kdner  v.  Baxter,  L.  R.  2  C.  P.  (see  WiUiatM  v.  Hathaway,  6  Ch.  D. 
174,  ftod  authorities  there  referred  544);  and  it  mftybe  doubted  whether 
to :  SeoU  y.  Lord  £bury,  ib.  255 ;  it  would  apply  at  aU  to  an  instru- 
Empreta  Engineering  Co.  (C.  A.),  16  ment  not  under  seaL  It  is  clearly 
Ch,  D.  125,  which  overrules  SpiUer  competent  to  the  parties  to  such  an 
▼.  Paris  Skiuing  Rink  Co.,  7  Ch.  D.  instrument  to  make  its  operation  as 
36S.  Companies  have  been  held  in  a  contract  conditional  on  any  event 
equity  to  be  bound  by  the  agree-  they  please  :  and  in  such  a  case  as 
ments  of  their  promoters,  but  on  this  why  may  they  not  agree  tliat 
grounds  independent  of  contract.  nobody  shall  be  bound  if  the  prin- 
See  Lindley,  1.  363,  395.  dpal  cannot  be !  In  Kdner  ▼.  Baxter 

(b)  Kdner  ▼.  BcuOer,  at  pp.  183,  oral  evidence  was  offered  that  such 
185.  was  the  intention,  but  was  rejected 

(c)  Pumival  v.  Coombes,  5  M.  &  as  contrary  to  the  terms  of  the 
6r.  736.     But  the  doctrine  of  this  writing  sued  upon. 

case  will  certainly  never  be  extended  (d)  Kdner  v.  Baxter,  supra. 
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bended  that^  in  the  absence  of  fraud,  be  migbt  sue  on  tiie 
contract  in  bis  own  name. 

Wh«n  A  sligbtly  diflferent  case  is  wbere  a  man  professes  to  can- 

agent  may  tract  as  agent,  but  witbout  naming  his  principal    He  is 
^  ^  ^d^  *^^^  (*®  ^^  above)  prima  facie  personally  liable  in  his 
prindpaL    character  of  agent.     But  even  if  the  contract  is  so  framed 
as  to  exclude  that  liability  (and  therefore  any  correlativ^e 
right  to  sue),  he  is  not  precluded  from  showing  that  ho 
himself  is  the  principal  and  suing  in  that  character.     This 
was  decided  in  Schmaltz  v.  Avery  (a).    The  action  was  ODt 
a  charter-party.    The  charter-party  in  terms  stated  that  it 
was  made  by  Schmaltz  &  Co.  (the  plaintiffs)  as  agents  for 
the  freighters :  it  then  stated  the  terms  of  the  contract, 
and  concluded  in  these  words :  "  This  charter  being  con- 
cluded on  behalf  of  another  party,  it  is  agreed  that  all 
responsibility  on  the  part  of  G.  Schmaltz  &  Co.  shall  cease 
as  soon  as  the  cargo  is  shipped."    This  clause  was  not 
referred  to  in  the  declaration,  nor  was  the  character  of  the 
plaintiff  as  agent  mentioned,  but  he  was  treated  as  prin- 
cipal in  the  contract     At  the  trial  it  was  proved  that  the 
plaintiff  was  in  point  of  fact  the  real  freighter.     Before 
the  Court  in  banc  the  cases  of  Bickerton  v.  Burrell  and 
Rayner  v.  Orote  (see  pp.  115, 116,  above)  were  relied  on  for 
the  defence,  but  it  was  pointed  out  that  in  those  cases  the 
agent  named  a  principal  on  the  faith  of  whose  personal 
credit  the   other  party  might  have   meant  to   contract. 
Here  "the  names  of  the  supposed  freighters  not  being 
inserted,  no   inducement  to  enter  into  the  contract  from 
the  supposed  solvency  of  the  freighters  [could]  be  sur- 
mised. .  .  .  The  plaintiff  might  contract  as  agent  for  the 
freighter,  whoever  the  freighter  might  turn  out  to  be,  and 
might  still  adopt  that  character  of  freighter  himself  if  he 
chose."     (In  a  later  case  in  the  Exchequer  Chamber  (6) 

(a)  16  Q.  B.  655  (the  statement      Q.  B.  228. 
of  the  facts  is  taken  from  the  judg-  (6)  Skarman  y.  Brandt,  L.  R.  6 

ment  of  the  Court,  p.  658) ;  20  L.  J.      Q.  B.  720. 
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tiiere  are  some  expressions  not  very  consistent  with  this^ 
but  they  were  by  no  means  necessary  for  the  decision. 
Moreover  Schmaltz  v.  Avery  was  not  cited.)  And  con- 
versely, a  man  who  has  contracted  in  this  form  may  never- 
theless be  sued  on  the  contract  as  his  own  undisclosed 
principal,  if  the  other  party  can  show  that  he  is  in  truth 
the  principal,  but  not  otherwise  (a).  In  the  same  manner 
it  is  open  to  one  of  several  persons  with  whom  a  contract 
was  nominally  made  to  show  that  he  alone  was  the  real 
principal,  and  to  sue  alone  upon  the  contract  accord- 
ingly (h). 

The  subject-matter  of  the  foregoing  discussion  is  dealt  Indian 
with  generally  by  ss.  226-238  of  the  Indian  Contract  Act.  Act. 
The  rules  as  to  the  parties  to  a  contract  made  with  an 
agent  are  given  in  S..230. 

"In  the  absence  of  any  contract  to  that  effect  an  agent  cannot 
personally  enforce  contracts  entered  into  by  him  on  behalf  of  his 
principal,  nor  is  he  personally  bound  by  them. 

Such  a  contract  shall  be  presumed  to  exist  in  the  following 


(1)  Where  the  contract  is  made  by  an  agent  for  the  sale  or  purchase 
of  goods  for  a  merchant  resident  abroad  ; 

(2)  Where  the  agent  does  not  disclose  the  name  of  his  principal ; 

(3)  Where  the  principal,  though  disclosed,  cannot  be  sued.'' 

This  is  based  upon  English  law,  but  does  not  exactly 
represent  it,  as  it  omits  to  provide  any  fixed  rule  for  the 
treatment  of  contracts  made  by  an  agent  in  writing.  To 
make  it  correspond  with  English  decisions,  at  least  since 
Fleet  V.  Mutton  (c)  and  Hutchinson  v.  Tat?iam  (d),  we 
should  have  to  replace  sub-s.  2  by  words  to  this  effect — 

"  Where  it  does  not  appear  on  the  face  of  the  contract 
that  the  agent  is  contracting  only  as  agent  for  a  prin- 
cipal." 

(a)  Carr  y.  Jadk^on,  7  Ex.  882, 21      666. 
L.  J.  Ex.  137.  (c)  L.  R.  7  Q.  B.  129. 

(6)  Spurr  ▼.  CcM,  L.  R.  5  Q.  B.  (d)  L.  R.  8  C.  P.  482. 
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II.  Artificial  Persons. 


Artificial 
}>erHoiiB: 
their 
nature. 


In  a  complex  state  of  civilization,  such  as  that  of  the 
Roman  Empire,  or  still  more  of  the  modem  progressive 
peoples,  it  constantly  happens  that  legal  transactions  have 
to  be  imdertaken,  rights  acquired  and  exercised,  and  duties 
incurred  by  a  succession  of  sole  or  joint  holders  of  an  oflBce 
of  a  public  nature  involving  the  tenure  and  administration 
of  property  for  public  purposes,  or  by  or  on  behalf  of  a 
number  of  persons  who  are  for  the  time  being  interested 
in  carrjdng  out  a  common  enterprise  or  object.      Such 
enterprise  or  object  may  or  may  not  be  of  a  kind  likely  to 
be  worked  out  within  a  definite  time,  and  may  or  may  not 
further  involve  purposes  and  interests  of  a  public  nature. 
The  rights  and  duties  thus  created  as- against  the  world  at 
large  are  in  truth  and  substance  wholly  distinct  from  the 
rights  and  duties  of  the  particular  persons  immediately 
concerned  in  the  transactions.    Those  persons  deal  with 
interests  beyond  their  own,  though  in  many  cases  including 
or  involving  them,  and  it  is  not  to  their  personal  responsi- 
bility that  third  parties  dealing  with  them  are  accustomed 
to  look. 

This  distinction  (the  substantial  character  of  which  it  is 
important  to  bear  in  mind)  is  conveniently  expressed  in 
form  by  the  Roman  invention,  adopted  and  largely  de- 
veloped in  modem  systems  of  law,  of  constituting  the 
official  character  of  the  holders  for  the  time  being  of  the 
same  oflSce,  or  the  common  interest  of  the  persons  who  fiir 
the  time  being  are  adventurers  in  the  same  undertaking, 
into  an  artificial  person  (a)  or  ideal  subject  of  legal  capa- 
cities and  duties.  If  it  is  allowable  to  illustrate  one  fiction 
by  another,  we  may  say  that  the  artificial  person  is  a 
fictitious  substance  conceived  as  supporting   legal  attri- 


(o)  Fr.  corps  or  itre  morcU,  per- 
tonne  morale  (but  this  does  not 
necessarily  import  cai>acity  to  sue 


or  be  sued  in  a  corporate  name)  ; 
Germ,  jui^iatmhe  Person. 
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butes.  It  would  not  be  very  difBcult  to  show,  were  it  not 
a  matter  of  metaphysical  rather  than  of  legal  interest,  that 
what  we  call  the  artificial  identity  of  a  corporation  is 
within  its  own  sphere  and  for  its  own  purposes  just  as  real 
as  any  other  identity  (a).  This  creature  of  the  law  becomes, 
within  the  limits  assigned  to  its  existence, "  a  body  dis- 
tinct from  the  members  composing  it,  and  having  rights 
and  obligations  distinct  from  those  of  its  members "  (6). 
Note,  however,  that  this  kind  of  fiction  is  not  confined  to 
legal  usage  or  legal  purposes.  In  the  case  of  an  ordinary 
partnership  the  firm  is  treated  by  mercantile  usage  as  an 
artificial  person,  but  is  not  recognized  as  such  by  the 
law  (b) ;  and  other  voluntary  and  unincoi*porated  associa- 
tions are  constantly  treated  as  artificial  persons  in  the 
language  and  transactions  of  every-day  life.  An  even 
more  remarkable  instance  is  furnished  by  the  artificial 
personality  which  is  ascribed  to  the  public  journals  by 
liteiary  custom  or  etiquette,  and  is  so  familiar  in  writing 
and  conversation  that  its  curiosity  most  commonly  escapes 
attention.  But  with  these  artificial  persons  by  private 
convention,  if  we  may  so  call  them,  we  are  not  further 
concerned. 

The  only  artificial  persons  which  in  England  liave  a  Corpora- 
legal  existence  consist  for  the  time  being  of  natural  per-  ^^^^  ^^® 
sons  who  are  invested  with  the  legal  attributes  above  men-  gate:  the 
tioned,  and  are  known  as  corporations  (c).      These  are  ^^^i^*^^ 

considerul. 

(a)  In  the  United  States  a  cor-  artificial  person  involves  much  more 

poration  duly  created  by  the  laws  of  than  this. 

any  state    U  treated  as  a   person  (c)  The  Roman  law  shows  that 

dwelling  in,  and  therefore  a  citizen  other  kinds  of  artificial  persons  are 

of,  that  state  within  the  meaning  of  at  least  conceivable  :  e.g,  the  here- 

the  constitutional  provision  which  ditcu    iacetiSf     to    which    however 

enables  the  Federal  courts  to  enter-  Savigny  denies  ihat  tbb  character 

taia     suits     between     citizens    of  really    belonged ;    Syst    §  102    (3, 

different  states.      See   ManftaU  v.  363-373).     And    see    p.  91,  gupra, 

Baltimore  Je  Ohio   Bailr,    Co.,    16  as    to  our  own    Separate    Estate. 

Howard  314.  Savigny  restricts  the    use   of    the 

(6)  The  name  of  the  firm  may  now  term  corporation  so  as  to  exclude 

be  used  in  pleadings,  but  the  com-  charitablefoundaiions:  o/).  c^.243-4. 

plete  recognition  of  the  firm  as  an  The  difficulty  set  forth  in  his  note 


Digitized  by  VjOOQ IC 


124  CAPACITY  OF   PARTIES. 

either  sole,  i.e.,  of  which  there  is  only  one  member  at  sl 
time ;  or  aggregate,  i.e,,  of  which  there  are  several  mem- 
bers.    The   principal   instances   of  corporations  sole   are 
ecclesiastical  persons ;  of  late  years  the  holders  of  divers 
public  offices  have  been  made  corporations  sole  by  statute  (a) . 
The  Sovereign  is  also  said  to  be  a  corporation  sole,  but  sui 
generis  (6).     In  the  case  of  a  corporation  sole  the  power  of 
administering  the  corporate  property  and  binding  the  cor- 
porate funds  is  for  the  most  part  not  left  to  him  alone,  but 
belongs  wholly  or  in  part  to  a  corporation  aggregate  of 
which  the  corporation  sole  is  one  member,  or  to  some 
other  body ;  or  is  guarded  by  statutory  precautions.     And 
it  seems  that  a  corporation  sole  cannot  enter  into  a  con- 
tract (except  with  statutory  authority,  or  as  incidental  to 
an  interest  in  land)  in  his  corporate  capacity ;  at  any  rate 
the  right  of  action  on  a  contract  made  with  him  cannot 
pass  to  his  successor,  but  only  to  his  executors,  unless  by 
special  custom  (c).  .  There  is  such  a  custom  (for  a  limited 
purpose)  in  the  case  of  the  Chamberlain  of  the  City  of 
London  (d).     But,  in  short,  no  principles  of  general  appli- 
cation or  interest  are  to  be  found  in  this  quarter,  and  we  may 
practically  confine  our  attention  to  corporations  aggi'egate. 
We  have  to  ascertain  (1)  what  contracts  corporate  bodies 
can  make  and  (2)  how  they  are  to  be  made.     The  second 
of  these  questions  is  reserved  for  the  following  chapter  on 
the  Form  of  Contracts. 

arises  simply  from  the  absence  in  take  obligation  to  them  and  their 

Roman  law  of  any  term  of  art  co-  successors,  but  it  will^  go  to  the  exe- 

extensive    with     our     Trust:    not  cutors.*'      Arundd^B  'ct^   Hob.    64; 

haying  at  hand  the  conception  of  a  ace  Howley  v.  Knight,  14  Q.  B.  240 ; 

corporation  as  trustee,  he  supposes  the  case  in  the  Year  Book  referred 

the  artificial  person  in  such  cases  to  to  by  the  reporters  (at  p.  244 ;  P.  20 

be  not  the  incorporated  governing  £.  4,  2,  pL  7)  show«  the  rule  and  its 

body,  but  the  object  of  the  charit-  antiquity  very  plainly :  so  Ck>.  Lit. 

able  foundation  itself.  46  6  **  regularly  no  chattel  can  go  in 

(a)  Such  are  the  Official  Trustee  succession  in  a  case  of  a  sole  corpora- 


of  Charity  Land,  the  Secretary  of  tion ;"  it  was  otherwise  in  the  < 

State  for  India,  the  Solicitor  to  the  of  the  head  of  a  religious  house,  as 

Treasury  (39  k  40  Vict.  c.  18).  be  could  not  make  a  will,  Ro.  Ab.  1. 

(6)  Allen  on  the  Koyal  Preroga-  515.     And  see  Grant  on  Corpora- 
tive, pp.  5,  26.  tions  629,  688,  sqq. 

(c)  Generally     **  bishops,    deans,  {d)  Bacon  Ab.  2.  582,  Customs  of 

parsons,  vicars,  and  the  like  cannot  London, B;  Hoidqf  y.Knijhi,tupra, 
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He  first  cannot  be  adequately  treated  except  in  con- 
nexion with  a  wider  view  of  the  capacities,  powers,  and 
liabilities  of  corporations  in  general :  and  it  will  therefore 
be  expedient  if  not  absolutely  necessary  to  introduce  con- 
siderationSy  and  refer  to  doctrines,  which  might  at  first 
sight  seem  irrelevant. 

The  capacities  of  corporations  are  limited  Capacities 

(i)  By  natural  possibility,  i.e,,  by  the  fact  that  they  are  ties  of  Cor- 
artificial  and  not  natural  persons :  ^^•^d 

(ii)  By  l^al  possibility,  i,e.,  by  the  restrictions  which  by  the  na- 
the  power  creating  a  corporation  may  impose  on  the  legal  ^Jl^cLl^ 
existence  and  action  of  its  creature.  perjon. 

First,  of  the  limits  set  to  the  powers  and  liabilities  of 
corporations  by  the  mere  fact  that  they  are  not  natural 
persona     The  requirement  of  a  common  seal  (of  which 
elsewhere)  is  sometimes  said  to  spring  from  the  artificial 
nature  of  a  corporation.    The  fact  that  it  is  not  known  in 
Scotland  is  however  enough  to  show  that  it  is  a  mere 
positive  rule  of  English  law.     The  correct  and  comprehen- 
sive proposition  is  that  a  corporation  can  do  no  act  except 
by  an  agent  (for  even  if  all  the  members  concur  they  are 
but  agents) ;  and  it  follows  that  it  cannot  do  or  be  answer- 
able for  anything  of  a  strictly  personal  nature.     It  cannot 
commit  a  crime  in  the  strict  sense,  such  as  treason,  felony, 
perjury,  or  offences  against  the  person  (a) ;  though  any  or 
all  of  the  members  or  oflScers  of  a  corporation  who  should 
commit  acts  of  this  kind  (e.g.,  should  levy  war  against  the 
Queen)  under  colour  of  the  corporate  name  and  authority 

(a)  R^,  V.  0.  N.  of  Eng.  Ry.  Co.,  April  1,  1881.     We  aie  not  aware 

0  Q.  B.  315,  326 :  Bor,  it  is  said,  can  that  any  English  writer  has  thought 

it  be  exoommnnicated,  for  it  has  no  it  neoeasary  to  state  in  terms, that  a 

sonl :  10  Co.  Rep.  32i.    So  it  cannot  corporation   cannot  be  married  or 

do  homage :  Co.  lit  666.    Nor  can  have  any  next  of  kin.    The  state- 

it  be  subject  to  the  iurisdiotion  of  a  ment  is  to  be  found  in  Savigny,  Syst. 

customary  court  whose  process  is  8.  289 ;  but  is  in  part  not  quite  so 

exclusively  personal:  London  Joint  odd  as  it  looks,  as  in  Roman  law 

Stock  Bank  v.  Mayor  of  London,  1  patria  potutag  and  aU  the  family 

C.  P.  D.  1,  in  C.  A.  chi^y  on  other  relations   arising    therefrom  might 

grounds,  5  C.  P.  D.  494 ;  affirmed  be  acquired  by  Adoption, 
on  this  point  in  the  House  of  Lords, 
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would  be  individually  liable  to  the  ordinary  consequences. 
"Offences,  certainly  offences  of  commission,  are  the  offences 
of  individuals,  not  of  corporations"  (a).  Nor  can  it  enter 
into  any  strictly  personal  contract  or  relation  (b\  nor 
umlertake  duties  which,  though  it  might  be  strictly 
possible  for  a  corporation  to  perform  them  by  its  officers 

As  to  acta  or  agents,  are  on  the  whole  of  a  personal  kind  (c).  On 
*  the  other  hand,  though  able  to  act  only  by  an  agent,  it  is 
subject  to  the  same  liabilities  as  any  other  employer  for 
the  acts  of  its  agents  done  in  the  course  of  their  employ- 
ment, and  is  therefore  liable  ex  delicto  for  damage  resulting 
from  their  negligence  in  the  course  of  such  employment, 
and  also  must  answer  for  anything  done  by  them  which, 
though  positively  wrongful  in  itself  under  its  particular 
circumstances,  belongs  to  a  class  of  acts  which  is  authorized 
and  within  the  scope  of  their  business  (d).  And  not- 
withstanding the  apparent  contradiction  of  imputing  a 
fraudulent  intention  to  a  corporate  body,  it  may  be  made 
liable  in  an  action  of  deceit  for  the  fraud  of  its  agent 
committed  in  the  course  of  the  corporation's  affairs  (c). 
And  the  same  principle  is  extended  to  make  it  generally 
subject  to  all  liabilities  incidental  to  its  corporate  existence 
and  acts,  though  the  remedy  may  be  in  form  ex  delicto  or 
even  criminal.     Although  it  cannot  commit  a  real  crime, 

Indictable  "  it  may  be  guilty  as  a  body  corporate  of  commanding  acts 
to  be  done  to  the  nuisance  of  the  community  at  large " 

(a)  BramweU,  L.  J.  5  Q.  B.  D.  at  Ue. 

p.  813.  {e)  Barwick  v.  Em;,  Joint  Stock 

(6)  See  note  (a),  p.  125.  Bank,  L.  R.  2  Ex.  259 ;  notwith- 

(c)  Ex  parte  Sicanaea  Ffiendly  8<h  standing  dicta  to  the  contrary  in 
cietff,  11  Ch.  D.  768.  Wesitm  Bank  of  Scotland  v.  Addie, 

(d)  It  is  unnecessary  to  enter  at  L.  R.  1  Sc.  &  D.  145,  see  the  later 
large  upon  the  cases  on  this  head,  of  case  of  Ma^kay  v.  Comniercial  Bank 
which  there  are  a  great  number :  of  Neio  Brunswick,  L.  R.  6  C.  P. 
among  the  latest  are  Bayley  v.  Man-  394.  Savigny's  statement  that  a 
Chester,  <fcc.,  By.  Co,,  L.  R.  7  C.  P.  415,  corporation  cannot  commit  a  "  true 
8  C.  P.  148  ;  Moore  v.  Metrop.  By.  delict"  (3.  817)  is  so  qualified  as 
Co.,  L.  R.  8  Q.  B.  36 ;  Bolinyhroke  perhaps  not  to  be  inconsistent  with 
V.  Swindon  Local  Board,  L.  R.  9  C.  the  English  doctrine :  however  such 
V,  hi  h ',  Edwards  y.  Midland  Ry.  Co.,  questions  as  have  ari»*en  in  recent 
6  Q.  B.  D.  287  (before  Fry,  J.,  now  times  on  the  dealings  of  oommemal 
under  appeal),  where  an  action  for  corporations  were  obviously  not  pre- 
maliuious  prosecution  was  held  to  sent  to  his  mind. 


m  some 
cases. 
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and   may  be  indicted   for  a  nuisance   produced   by  the 
execution  of  its  works  or  conduct  of  its  business  in  an 
improper  or  unauthorized  manner,  as  for  obstructing  a 
highway  or  navigable  river  (a).     A  corporation  may  even    • 
be  liable  by  prescription,  or  by  having  accepted  such  an 
obligation  in  its  charter,  to  repair  highways,  &c.,  and  may 
be  indictable  for  not  doing  it  (6).     A  corporation  carrying 
on  business  may  likewise  become  liable  -to  penalties  im 
posed  by  any  statute  regulating  that  business,  if  it  appears 
from  the  language  or  subject-matter  of  the  statute  that 
corporations  were  meant  to  be  included,  but  not  other- 
wise (c).    A  steamship  company  has  been  held  (on  the 
terms  of  the  particular  statute,  as  it  seems)  to  be  not 
indictable  under  the  Foreign  Enlistment  Act  of  Geo.  3, 
and  therefore  not  entitled  to  refuse  discovery  which   in 
the  case  of  a  natural  person  would  have  exposed  him  to 
penalties  under  the  Act  (d).    As  to  the  difficulty  of  im- 
puting fraudulent  intention  to  a  corporation,  which  has 
been  thought  to  be  peculiarly  great,  it  may  be  remarked 
that  no  one  has  ever  doubted  that  a  corporation  may  be 
relieved  against  fraud  to  the  same  extent  as  a  natural 
person.     There  is  exactly  the  same  difficulty  in  supposing 
a  corporation  to  be  deceived  as  in  supposing  it  to  deceive, 
and  it  is  equally  necessary  for  the  purpose  of  doing  justice 
in  both   cases   to  impute  to  the   corporation   a  certain 
mental  condition — of  intention  to  produce  a  belief  in  the 
one  case,  of  belief  produced  in  the  other — which  in  fact 
can  exist  only  in  the  individual  mind  of  the  person  who  is 
its  agent  in  the  transaction  (e).     Lord  Langdale  found  no 

(a)  Reg,  v.  O.  N,  of  Eng.  Ry.  Co.,  authority  :    Guardians  of  St   Leo- 

9  Q.  B.  315  ;  per  Cur.  p.  326.  nanTs.  ShortdUch  v.  Franklin,  3  C. 

(6)  Hee    Grant  on  CorporationB,  P.  D.  377. 

277,  288;  AngeU  &  Ames  on  Cop-  {d)  King  of  Two  Sicilies  v.  WiUeox, 

porations,  §§  394-7;  Wms.  Saond.  1  Sim.  N.  S.  386. 

1.  614,  2.  473.  (e)  See  pep  Lord  Blackburn,   3 

(c)  Pharmaceutical  Society  v.  Lon-  App.  Ca.  1264.     The  difficulty  and 

d'm  and  Prorincial  Supply  Associa-  the  solution  are  both  given  by  Ul- 

tton,  5  App.  Ca.  857 ;  see  per  Lord  pian,  D.  4.  8.  de  dolo  malo.     16  §  1. 

Blackburn  at  p.  869.     A  corpora-  Sed  an  in  municipes  de  dolo  detur 

tion  cannot  sue  as  a  common  in-  actio,  dubitatur.     Kt  puto  ex  muo 

former    without    special    statutory  quidem  dolo  non  posse  dari;  quid 
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diflSculty  in  speaking  of  two  railway  companies  as  "  guilty 
of  fraud  and  collusion,"  though  not  in  an  exact  sense  (a). 
But  cftimot  However  the  members  of  a  corporation  cannot  even  by 
by  acts  of  g^^i^S  ^^  express  authority  in  the  name  of  the  corporation 
®^®'*/^  **•  make  it  responsible,  or  escape  from  being   individually 
when  of  a  responsible  themselves,  for  a  wrongful  act  (as  trespass  in 
poTOte'^     /emoving  an  obstruction  of  an  alleged  highway)  which 
character,   though  not  a  personal  wrong  is  of  a  class  wholly  beyond 
the  competence  of  the  corporation,  so  that  if  lawful   it 
could  not  have  been  a  corporate  act  (6).     Likewise  it  is 
not  competent  to  the  governing  body  or  the  majority,  or 
even  to  the  whole  of  the  members  for  the  time  being,  of  a 
corporation  constituted  by  a  formal  act  and  having  defined 
purposes,  to  appropriate  any  part  of  the  corporate  funds  to 
their  private  use  in  a  manner  not  distinctly  warranted  by 
the  constitution ;  for  it  is  not  to  be  supposed  that  all  the 
members  of  the  corporation  are  equivalent  to  the  corpo- 
ration so  that  they  can  do  as  they  please  with  corporate 
property.     Lord  Langdale  held  on  this  principle  that  the 
original   members   of  a  society  incorporated  by  charter, 
who  had  bought  up  the  shares  of  the  society  by  agreement 
among  themselves,  were  bound  to  account  to  the  society 
for  the  full  value  of  them  (c).     The  fallacy  of  the  opposite 
assumption    (viz.    that  a  corporation   has   no   rights   as 
against  its   unanimous    members)   is  easily  exposed   by 
putting  the  extreme  case  of  the  members  of  a  corporation 
being  by  accident  reduced  till  there  is  only  one  left,  who 
thereupon  unanimously  appropriates  the  whole  corporate 
property  to  his  own  use.     It  is  perhaps  worth  while  to 
observe  that  writers  on  the  civil  law  have  laid  down  the 

enim  municipes  dolo  facere  poasunt?  (c)  Society  of  Practical  Knowledge 

Sed  li  quid  ad  eos  pervenit  ex  dolo  v.  AbboU,  2  Beav.   559,  567.     C^. 

eoruin  qui  res  eoroxn  adminifltrant,  Sav.  Syst.  3.  288,  885.    But  it  may 

puto  dandam.      A  company    may  be  otherwise  if  the  corporation  has 

'*  feel  aggrieved,''  Companies  Act,  no  definite  constitution  and  no  rules 

1880,  48  Vict.  0.  19,  s.  7,  sub-s.  5.  prescribing  the  application  of    its 

(a)  12  Beav.  382.  property.    Such  cases  are  sometimes 

(6)  MiU  V.  Hawker,  L.  R.  9.  Ex.  met  with:  Brown  v.  Dale,  9  Ch.  D. 

809 ;  no  judgment  on  this  part  of  78. 
the  case  in  Ex.  Ch.  L.  R.  10  Ex.  92. 
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powers  of  majorities  in  corporate  aflfairs  with  an  extra- 
ordinary latitude,  assigning  unlimited  atithority  to  the 
majority  of  a  properly  convened  meeting  in  most  cases, 
and  to  the  whole  body  of  existing  members  in  any  case. 
But  Savigny  has  shown  this  to  be  not  only  false  in 
principle  but  unwarranted  by  the  Roman  Law,  the  autho- 
rities relied  on  being  in  truth  special  provisions  for  the 
government  of  municipal  corporations  which  were  never 
intended  to  be  of  unlimited  application  (a).  His  expo- 
sition is  interesting  for  the  clearness  with  which  he  enforces 
the  fundamental  proposition  that  a  corporation  is  not 
identical  with  the  sum  of  its  existing  members,  but  other- 
wise it  throws  little  if  any  light  on  the  problems  arising 
from  the  modem  development  and  multiplication  of  cor- 
porate bodies  in  the  English  and  allied  systems  of  law. 

It  is  further  to  be  observed  that  such  cases  as  those  last 
mentioned  have  but  a  slight  and  perhaps  a  misleading 
likeness  to  those  where  we  have  to  determine  the  rights  of 
strangers  against  the  corporation  arising  out  of  contract  or 
dispositions  of  property.  In  Society  of  Prdctical  Know- 
ledge V.  Abbott  (6)  the  principle  is  that,  quite  apart  from 
the  nature  of  its  particular  objects,  a  corporation  does  not 
exist  for  the  sake  of  the  persons  who  are  the  members  at 
any  one  time,  as  is  also  shown  by  the  rule  of  common  law 
that  they  have  no  power  of  their  own  mere  will  to  dissolve 
it.  No  corporate  property  can  be  treated  as  the  property 
of  the  members,  or  divisible  among  them,  unless  there 
appears  from  tht5  rature  and  constitution  of  the  corpo- 
ration an  intentiun  that  it  shall  be  so  treated.  In  Mill  v. 
Hawker  (c),  again,  the  removal  of  an  obstruction  to  a 
highway  is  a  thing  which  by  its  nature  cannot  be  a  cor- 
porate act  at  common  law.  The  common  law  right  is 
founded  on  the  use  of  the  highway  by  the  person  removing 
the  obstruction,  but  a  corporation  cannot  use  a  highway. 

(a)  Sav.  Syst  3.  329  sqq.  §§  97-  migkeit  vorhanden." 
99.    Tbe  illi:Btr»tion  in  our  text  is  (6)  2  Beav.  669. 

tiTcn  ct  p.  860,    note,    with  the  (c)  L.  R.  9  Ex.  809.  see  at  p.  818. 

rcxpaxk,  "Hier  ist  gewi^s  Einetim- 
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No  doubt  a  corporation  might  have  a  statutory  power  or 
be  under  a  statutory  duty  to  remove  obstructions,  and  the 
true  question  in  the  case  was  whether  any  such  power  or 
duty  had  been  conferred  on  highway  boards.  The  majority 
of  the  court  held  that  it  had  not.  But  if  such  had  been 
the  case,  the  right  so  conferred  would  still  have  been 
wholly  distinct  from  the  right  of  a  natural  person  at 
common  law  to  remove  things  which  obstruct  his  lawful 
use  of  a  highway  (a). 

As  limited      We  now  come  to  consider  the  far  more  difficult  and 
Uwr^cSn^  complicated  question   of  special  restrictions.      The   im- 
flicting       portance  of  this  subject  is  quite  modem;  it  arose  from  the 
corporate    general  establishment  of  railway  companies  and  others  of 
powers.      Q^  ]j]^Q  nature  incorporated  by  special  Acts  of  Parliament, 
and  has  been  continued  and  increased  by  the  midtipli- 
cation   of  joint  stock  companies,  building  societies,  and 
other  bodies  which   are  incorporated   or  made  "quasi- 
corporations'*  under  general  Acts.     On  this  there  have 
been  many  decisions,  much  discussion,  and  some  real  con- 
flict of  judicial  opinions.     There  are  two  opposite  views 
by  which  the  consideration  of  the  matter  may  be  governed, 
and  they  may  be  expressed  thus : 

1.  A  corporation  is  an  artificial  creature  of  the  law,  and 
has  no  existence  except  for  the  purposes  for  which  it  was 
created.  No  act  exceeding  the  limits  of  those  purposes 
can  be  the  act  of  the  corporation,  and  no  one  can  be 
authorized  to  bind  the  corporation  t(F  such  an  act.  In 
each  particular  case,  therefore,  the  question  is :  Was  the 
corporation  empowered  to  bind  itself  to  this  transaction  ? 

2.  A  corporation  once  duly  constituted  has  all  such 
powers  and  capacities  of  a  natural  person  as  in  the  nature 
of  things  can  be  exercised  by  an  artificial  person.  Trans- 
actions entered  into  with  apparent  authority  in  the  name 

{a)  On  the  uature  of  corporate  c.  16;  and  on  its  artificial  character, 

action  in  general  cp.  Hobbes,  Behe-  Blaine,  Early  History  of  Institu* 

moth,  part  4.  cui  init.  (6.  359,  ed.  tions,  852. 
Molesworth),  and  Leviathan,  pt.  1. 
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of  the  corporation  are  presumably  valid  and  binding,  and 
are  invalid  only  if  it  can  be  shown  that  the  Legislature  has 
expressly  or  by  necessary  implication  deprived  the  corpora- 
tion of  the  power  it  naturally  would  have  had  of  entering 
into  them.  The  question  is  therefore :  Was  the  corpora- 
tion/{>r&wi!cfe7i  to  bind  itself  to  this  transaction  ? 

As  Mr.  Justice  Lindley  puts  it  (a),  the  diflference  is  "as 
to  whether  the  act  of  incorporation  is  to  be  regarded  as 
conferring  unlimited  powers  except  where  the  contrary  can 
be  shown;  or  whether  alleged  corporate  powers  are  not 
rather  to  be  denied  unless  they  can  be  shown  to  have  been 
conferred  either  expressly  or  by  necessary  implication.". 

As  we  shall  often  have  to  refer  to  these  views,  we  may 
call  (1)  the  doctrine  of  special  capacities  and  (2)  the  doc- 
trine of  general  capacity. 

There  is  much  to  be  said  on  principle  for  the  theory  of  «*  Special 
special  capacities.  Most  if  not  all  corporations  are  established  ^g^^' 
for  tolerably  well  defined  purposes,  which  persons  dealing 
with  them  can  ascertain  without  difficulty.  They  are  cer- 
tainly not  intended  to  do  anything  substantially  beyond 
those  purposes,  and  a  reasonable  and  liberal  construction 
of  their  powers  may  be  trusted  to  prevent  the  application 
of  the  doctrine  from  causing  any  real  hardship  (6).  This 
theory  was  the  prevalent  one  in  the  earlier  period  of  the 
discussion.  For  a  while  the  common  law  comrts  took  it 
without  question  from  the  courts  of  equity,  where  for 
particular  reasons  to  be  mentioned  afterwards  it  appeared 
in  a  somewhat  more  positive  form  and  was  maintained  for 
a  longer  time  (c).     It  also  seems  to  have  been  taken  for 

(a)  1.  251.  trine :  (in  the  later  editions,  how- 

(b)  See  judgment  of  Coleridge.  J.  ever,  this  is  much  qualified  by  tbe 
Af  at/or  of  Norwich  v.  Norfolk  Ry.  Co. ,  note  at  p.  27  8. )  The  Supreme  Court 
4  £.  &  B.  397,  24  L.  J.  Q.  B.  105,  of  the  U.S.  certainly  seems  to  have 
1X9.  BO  held,  at  all  events  as  to  corpora- 

(c)  Accordingly  it  was  till  quite  tions  created  by  statute :  Bank  of 
lately  adopted  by  the  best  text-  Augusta  v.  EarU,  13  Peters,  519, 
writerB.    Kent,  Comm.  2.  298—9,  587. 

eren  treated  it  as  an  obvious  doc- 
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granted  by  those  who  framed  the  modem  statutes  defining 
the  powers  of  incorporated  companies  (a)  ;  which,  if  tho 
opposite  view  be  correct,  are  redundant  in  permission  and 
defective  in  prohibition. 

«*  General^       The  theory  of  general  capacity,  on  the  other  hand,  may 

<^V^^J'    well  be  supported  on  principle  as  tending  to  call  tho 

attention  of  the  Legislature  more  distinctly  to  the  limits 

it  may  be  proposed  to  assign  to  corporate  powers,  and 

ultimately  to  promote  general  convenience  by  making  those 

limits  more  certain.     It  is  also  favoured  by  the  general 

analogies  of  the  law.    There  is  a  fallacy  latent  in  the  phrase 

of  the  other  theory.     When  we  speak  of  an  artificial  person 

as  a  creature  of  the  law,  we  mean  its  legal  existence,  not 

its  particular  rights  and  capacities.     If  legal  existence  as  a 

subject  of  rights  and  duties  is  once  admitted  by  a  fiction, 

why  not  admit  its  ordinary  incidents  so  far  as  they  are 

physically  possible  ?     All  rights  are  in  one  sense  creatures 

of  the  law,  and  it  is  in  a  special  sense  by  creation  of  the 

law  that  artificial  persons  exist  at  all :  but  when  you  have 

got  your  artificial  person,  why  call  in  a  second  special 

creation  to  account  for  its  rights  ? 

Powerd  of       This  last  view  seems  on  the  whole  to  have  in  its  favour 

corpora?^    a  preponderance  of  modem  authority.     It  is  subject  how- 

tionB         ever  to  an  important  qualification,  finally  established  by  the 
limited  to    ...  ^    ,  ^  ^-      1     1  1  c     c^  Ji 

purposes  of  leadmg  case,  to  be  more  particularly  spoken  of  afterwards, 

moorpora-  o{  Ashbuiv/  Raihvay  Carriage  Co.  v.  Riche(b);  namely, 

"that  where  th(?re  is  an  Act  of  Parliament  creating  a 

corporation  for  a  particular  purpose,  and  giving  it  powers 

for  that  particular  purpose,  what  it  does  not  expressly  or 

impliedly  authorize  is  to  be  taken  as  prohibited  "  (6).    This 

mfiJces  tlie  conflict  between  the  two  theories  much  less 

sensible  in  practice  than  might  at  first  sight  be  expected. 

The  considerations  on  which  the  qualification  rests  are  in 

(a)  See  L.  It.  9  Ex.  266.  Co.,  5  App.  Ca.,  at  p.  481 ;  cp.  Re^. 

(6)  L.   B.  7  H.  L.  653 ;   Lord      v.  Bfcd,  6  Q.  B.  D.,  at  p.  488. 
Blackburn  in  A.  O,  v.   O,  E.  Ry. 
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themselves  foreign  to  the  law  of  corporations  as  such,  but 
they  are  constantly  present  in  the  modern  cases  and  are 
often  decisive. 

These  considerations  are  derived  (I)  from  the  law  of  Reasons 
partnership :  (2)  from  principles  of  public  policy.  Hmiution 

derived — 

1.  In  trading  corporations  the  relation  of  the  members  pi^pt^™ 
or  shareholders  to  one  another  is  in  fact  a  modified  (a)  ■%  ^^^' 
contract  of  partnership,  which  in  the  view  of  courts  of 
equity  is  governed  by  the  ordinary  rules  of  partnership  law 
so  far  as  they  are  not  excluded  by  the  constitution  of  the 
company. 

Now  it  is  a  well  settled  principle  of  partnership  law  that  Rights  of 
no  majority  of  the  partners  can  bind  a  dissenting  minority,  ^rtne^r.^ 
or  even  one  dissenting  partner,  to  engage  the  firm  in  trans- 
actions beyond  its  original  scope  (6).  In  the  case,  there- 
fore, of  a  corporation  whose  members  are  as  between  them- 
selves partners  in  the  business  carried  on  by  the  corporation, 
any  dissenting  member  is  entitled  to  restrainiihe  governing 
body  or  the  majority  of  the  company  from  attempting  to 
involve  the  company  in  an  undertaking  which  does  not 
come  within  its  purposes  as  defined  by  its  original  con- 
stitution. Courts  of  equity  have  been  naturally  called 
upon  to  look  at  the  subject  chiefly  from  this  point  of  view, 
that  is,  as  giving  rise  to  questions  between  shareholders 
and  directors,  or  between  minorities  and  majorities.  Such 
questions  do  not  require  the  court  to  decide  whether  an  act 
which  dissentients  may  prevent  the  agents  of  the  company 
from  doing  in  its  name  might  not  nevertheless,  if  so  done 
by  them  with  apparent  authority,  be  binding  on  the  cor- 
porate body,  or  a  contract  so  mado  be  enforceable  by  the 
other  jmrty  who  had  contracted  in  good  faith.  This  dis- 
tinction, clear  and  important  as  it  is,  has  not  always  been 


(a)  Namely   by    provisions    tot  venience  or  completeness)  be  made 

transfer  of  shates,  limited  liability  incident  to  a  partnership  at  common 

of  sbarebolders,  and  other  things  law. 

whidi  cannot  (at  least  with  con-  (6)  Lindley,  1.  600  sqq. 
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Doctrine 
as  to 
limited 
agency. 


In  public 
compiinies 
limits  of 
directors' 
authority 
presumed 
to  be 
known. 


kept  in  sight.  But  further,  according  to  the  law  of  part- 
nership a  partner  can  bind  the  firm  only  as  its  agent :  his 
authority  is  primd  fade  an  extensive  one  (a),  but  if  it  is 
specially  restricted  by  agreement  between  the  partners,  and 
the  restriction  is  known  to  the  person  dealing  witl^  him,  he 
cannot  bind  the  firm  to  anything  beyond  those  special- 
limits  (6).  Limits  of  this  kind  may  be  imposed  on  the 
directors  or  other  officers  of  a  company  by  its  constitution ; 
and  if  that  constitution  is  embodied  in  a  special  Act  of 
Parliament,  or  in  a  deed  of  settlement  or  articles  of  associa- 
tion registered  in  a  public  office  under  the  provisions  of  a 
general  Act,  it  is  considered  that  all  persons  dealing  with 
the  agents  of  the  corporation  must  be  deemed  to  have  notice 
of  the  limits  thus  publicly  set  to  their  authority.  The 
corporation  is  accordingly  not  bound  by  anything  done  by 
them  in  its  name  when  the  transaction  is  on  the  face  of  it 
in  excess  of  the  powers  thus  defined  (c).  And  it  is  im- 
portant to  remember  that  in  this  view  the  resolutions  of 
meetings  however  numerous,  and  passed  by  however  great 
a  majority,  have  of  themselves  no  more  power  than  the 
proceedings  of  individual  agents  to  bind  the  partnership 
against  the  will  of  any  single  member  to  transactions  of  a 
kind  to  which  he  did  not  by  the  contract  of  partnership 
agree  that  it  might  be  bound. 

Irregularities  in  the  conduct  of  the  internal  aflfairs  of  the 
body  corporate,  even  the  omission  of  things  which  as  between 
shareholders  and  directors  are  conditions  precedent  to  the 
exercise  of  the  directors'  authority,  will  not  however  invalidate 
acts  which  on  the  face  of  them  are  regular  and  authorized : 
third  parties  dealing  in  good  faith  are  entitled  to  assume 
that  internal  regulations  (the  observance  of  which  it  may 
be  difficult  or  impossible  for  them  to  verify)  have  in  fact 
been  complied  with  (d). 

These  applications  of  partnership  law  materially  cut 

(a)  lindley,  1.  236 ;  per  James  162, 195. 

L.  J.  Baird'8  ca.  6  Ch.  733  ;  Story  (b)  Lindley,  1.  827  sqq. 

on  Agency,  §5  124,  125,  adopted  by  (c)  Lindley,  1.  262. 

the  Judicial  Committee  in  BanJt  of  {d)  Lindley,  1.  253  sqq. 
Atutralaiia  v.  BreiUat,  6  Moo.  P.  C. 
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down  the  results  of  the  common  law  theory  of  general 
capacity  so  far  as  regards  its  application  to  almost  all 
incorporated  companies  of  modem  origin. 

But  it  is  to  be  observed  that  in  the  ordinary  law  of  Asgent  of 

all  the 

partnership  there  is  nothing  to  prevent  the  members  of  a  members 
firm,  if  they  are  all  so  minded,  from  extending  or  changing  ^^  "" 
its  business  without  limit  by  their  unanimous  agreement,  jections  on 
As  a  matter  of  pure  corporation  law,  the  unanimity  of  the  ^^  ^^^ 
members  is  of  little  importance :  it  may  supply  the  want 
of  a  formal  act  of  the  governing  body  in  some  cases  (a), 
but  it  can  in  no  case  do  more.  As  a  matter  of  mixed 
corporation  and  partnership  law  tljis  unanimity  maybe  all- 
important  as  being  a  ratification  by  all  the  partners  of  that 
which  if  any  one  of  them  dissented  would  not  be  the  act  of 
the  firm :  for  although  the  corporate  body  of  which  they 
are  members  is  in  many  respects  difierent  from  any  ordinary 
partnership,  it  is  treated,  and  justly  treated,  as  a  partner- 
ship for  this  purpose.  It  appears,  then,  that  the  unanimous 
assent  of  the  members  will  remove  all  objections  founded 
on  the  principles  of  partnership,  and  will  so  far  leave  the 
corporation  in  full  possession  of  its  common  law  powers. 
There  are  nevertheless  many  transactions  which  even  the 
unanimous  will  of  all  the  members  cannot  make  binding 
as  corporate  acts.  For  the  reasons  which  determine  this 
we  must  seek  farther. 

2.  Most  corporations  established  in  modern  times  by  2.  Public 

special  Acts  of  Parliament  have  been  established  expressly  ^r^iu- 

for  special  purposes  the  fulfilment  of  which  is  considered  \^^^^  , . 

\      n        "I      1         /*       /.    1  1  !•  11  n    t  formed  for 

to  be  for  the  benefit  of  the  public  as  well  as  of  the  pro-  special 

prietors  of  the  undertaking,  and  for  this  reason  they  are  p^er^* 

armed  with  extraordinary  powers  and  privileges.     What-  must  not 

ever  a  corporation  may  be  capable  of  doing  at  common  defeat  pur- 

poses  of 

(o)  Even    this    is   in    strictness  their  successors  by  the  name  of  X,  ^^'^^™' 

hardly  consistent  with  the  leading  then  A  +  B  +  0  4"     •     •     •  ^^ 

principle  that  if  A,  B,  C.    .    .    .  are  Hot  =  X. 
kc,  are  incorporated  to  them  and 
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law,  there  is  no  doubt  that  unusual  powers  given  by  the 
Legislature  for  a  special  purpose  must  be  employed  only 
for  that  purpose:  if  Parliament  empowers  either  natural 
persons  or  a  corporation  to  take  J.  S.'s  lands  for  a  railway, 
J.  S.  is  not  bound  to  let  them  take  it  for  a  factory  or  to  leti 
them  take  an  excessive  quantity  of  land  on  purpose  to  re- 
sell it  at  a  profit  (a).  If  Parliament  confers  immunity  for 
the  obstruction  of  a  navigable  river  by  building  a  bridge  at 
a  specified  place  that  will  be  no  excuse  for  obstructing  it  iti 
the  like  manner  elsewhere.  Moreover  we  cannot  stop 
here.  It  is  impossible  to  say  that  an  incorporation  for 
special  objects  and  with  special  powers  gives  a  restricted 
right  of  using  those  powers,  but  leaves  the  use  of  ordinary- 
corporate  powers  without  any  restriction.  The  possession 
of  extraordinary  powei"s  puts  the  corporation  for  almost  all 
purposes  and  in  almost  all  transactions  in  a  wholly  diflferent 
position  from  that  which  it  would  have  held  without  them ; 
and  apart  from  the  actual  exercise  of  them  it  may  do  many 
things  which  it  was  otherwise  legally  competent  to  do,  but 
which  without  their  existence  it  could  practically  never 
have  done.  Any  substantial  departure  from  the  purposes 
contemplated  by  the  Legislature,  whether  involving  on  the 
face  of  it  a  misapplication  of  special  powers  or  not,  would 
defeat  the  expectations  and  objects  with  which  those 
powers  were  given.  When  Parliament,  in  the  public 
interest  and  in  consideration  of  a  presimied  benefit  to  the 

(a)  See  QaHoway   v.   Mayor   of  jacent  owner  in  order  to  preyent  a 

Lmndon^  L.  B.  1  H.  L.  at  p.  43,  prescriptive   right  from  being  ao- 

Lcyrd  Carington  v.  Wycombe  Ry,  Co,  quired :  Norton  v.  L,  N,  IT.  Ry,  Co. 

8  Ch.  377,  881.    Nor  may  a  com*  9  Gh.  D.  623  (the  0.  A.  did  not 

pany   hold   regattas    or.   let    ont  decide  this  point,  18  Ch.  D.  268). 

pleasure-boats  to  the  inconvenience  But  a  statutory  corporation  aoquir- 

of  the  former  owner  on  a  piece  of  ing  property  takes  it  with  all  its 

water  acquired  by  them  under  their  rights    and    incidents    as    against 

Act  for  a  reservoir  :  Bottock  v.  N,  strangers,  subject  only  to  the  duty 

Btaffiirdahirt  Ry.  Co*,  8  Sm.  &  G.  of  exerdsiDg  those  rights  in  good 

283, 292 ;  nor  alienate  land  sinularly  faith  with  a  view  to  the  objects  of 

acquired    except  for  purposes  au-  incorporation:  Swindon  WaUnoorkM 

thorized  by  the  Act :  MrMner  v,  Co.  v.   W%Ua  <(?  Berlct  Canal  Navi- 

Midland  Ry.   Co.  11   Ch.  D.  611,  sf<^ion  Co.  L.  B.  7  H.  L.  697,  704, 

622  ;  nor  (per  Malins,  V.-C.)  block  710. 
up  new  light*  opened  by  the  ad* 
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pablic,  confers  extraordinary  powers,  it  must  be  taken  in  the 
same  interest  to  forbid  the  doing  of  that  which  will  tend  to 
defeat  its  policy  in  conferring  them ;  and  to  forbid  in  the  sense 
not  only  of  attaching  penal  consequences  to  such  acts  when 
done,  but  of  making  them  wholly  void  if  it  is  attemped  to 
do  them.  Accordingly  contracts  of  railway  companies  and 
corporations  of  a  like  public  nature  which  can  be  seen  to 
import  a  substantial  contravention  of  the  policy  of  the  in- 
corporating acts  are  held  by  the  courts  to  bo  void,  and  are 
often  spoken  of  as  Tuiala  prohibitd,  and  illegal  in  the  same 
sense  that  a  contract  of  a  natural  person  to  do  anything 
oontrary  to  the  provisions  of  an  Act  of  Parliament  is 
illegal  (a).  Others  prefer  to  say  that  the  Legislature, 
acting  indeed  on  motives  of  public  policy,  has  simply 
disabled  the  corporation  from  doing  acts  of  this  class  ;  "  to 
regard  the  case  as  one  of  incapacity  to  contract  rather  than 
of  illegality,  and  the  corporation  as  if  it  were  non-existent 
for  the  purpose  of  such  contracts  "  (6). 

The  difference,  however,  is  but  a  verbal  one,  and  both 
modes  of  expression  have  their  convenience.  The  former 
seems  appropriate  in  such  a  case  as  that  where  it  was 
decided  that  the  agreement  of  a  third  person  to  procure  a 
company  to  do  something  foreign  to  its  proper  purposes  is 
illegal  and  void  (c). 

There  is  another  consideration  of  a  somewhat  similar  Interest  o! 
kind  which  applies  equally  to  what  may  be  called  public  „^]^  ^ 
companies  in  a  special  sense — i.e.,  such  as  are  invested  veators. 

(a)  Blackbum,  J.  in  Taylor  v.  disappoTes    of   calling    rach   acts 

Ckicketter  &  Midhurtt  Ry,  Co.  L.  R.  iUe^  pointing  out  that  if  they 

2  Ex.  879  ;  and  (Brett  and  Grove,  were  properly  so  oJled  there  would 

J  J.  coQcurring)  in  Riehe  y.  AMhbury  have  been  some  means  of  restraining 

Ry,  Carriage  Co.  L.  R.  9  Ex.  262,  them  in  a  oourt  of  common  law  at 

266  ;  Lord  Hatherley,  s.  c.  nom.  the  instance  of  the  Crown  :  A.  O.  v. 

AMhbury  Ry.  Carriage  Co.  v.  Ricke,  O.  E.  Ry.  Cb.  11  Ch.  D.  at  pp.  601-8. 

L.  R.  7  H.  L.  at  p.  689.  (e)  McGregor  v.  Dover  dsDeal  Ry. 

(6)  Archibald,   J.   (Keating  and  Co.  18  Q.  B.  618,  22  L.  J.  Q.B.  69. 

Quain,  JJ.  concurring),  L.  R.  9  Ex.  See  per  Erie,  J.,  in  Mayor  of  Nor* 

293 ;  Lord  Cairns,  L.  R.  7  H.  L.  wich  v.  Norfolk  Ry.  Co.  4  E.  &  B. 

at  p.  672 ;  Lord  Selbome,  i&.  694.  897„  24  L.  J.  Q.  B.  105. 
And  Bramwell,  L.J.,  rather  strongly 
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with  special  powers  for  carrying  out  defined  objects  of 
public  interest — and  ordinary  joint-stock  companies  which 
have  no  such  powers.     The  provisions  for  limited  liability 
and  for  the  easy  transfer  of  shares  in  both  sorts  of  com- 
panies must  be  considered,   in  their  modern  form  and 
extent  at  least,  as  a  statutory  privilege.     These  provisions 
also  invest  the  companies  with  a  certain  public  character 
and  interest  quite  apart  from  the  nature  of  their  particular 
objects  in  each  case,  but  derived  from  the  fact  that  they  do 
Buyew  of  professedly  exist  for  particular  objects.    By  far  the  greater 
market      P^^  ^^  *^®^^  Capital  represents  the  money  of  shareholders 
and  per-     who  have  bought  shares  in  the  market  without  any  inten- 

80I1B  giviDir    •/»!•  •  -i  ^i 

credit  to     tion  of  taking  an  active  part  in  the  management  of  the 
the  com-     concern,  but  on  the  faith  that  they  know  in  what  sort  of 

pany  have  ,  , 

a  right  to  adventure  they  are  investing  their  money,  and  that  the 
^J^J^  company's  ftinds  are  not  being  'and  will  not  be  applied  to 
company's  other  objects  than  those  set  forth  in  its  constitution  as  de- 
oWecte^are  clared  by  the  act  of  incorporation,  memorandum  of  associa- 
adheredto.  tion,  or  the  like.  This  is  not  a  mere  repetition  of  the  ob- 
jections grounded  on  partnership  law ;  the  incoming  share- 
holder may  protect  himself  for  the  fixture,  but  the  mischief 
may  be  done  or  doing  at  the  time  of  the  purchase:  and 
besides  it  may  fairly  be  said  that  persons  other  than  share- 
holders deal  with  the  company  on  the  faith  of  its  adhering 
to  its  defined  objects.  They  are  entitled  to  "  know  that 
they  are  dealing  with  persons  who  can  only  devote  their 
means  to  a  given  class  of  objects,  and  who  are  prohibit^ 
from  devoting  their  means  to  any  other  purpose  "  (a).  The 
assent  of  all  those  who  are  shareholders  at  a  given  time  will 
of  course  bind  them  individually,  but  leaves  this  difficulty 
untouched  (6).  If  I  buy  shares  in  a  company  which 
professes  to  make  railway  plant  in  England  I  have  a  right 
to  assume  that  its  fiinds  are  not  pledged  to  pay  for  making 
a  railway  in  Spain  or  Belgium,  and  it  is  the  same  if  dealing 
with  it  as  a  stranger  I  lend  money  or  otherwise  give  credit 

{a)  Lord  Hatherley,  L.  R.  7  H.  L.  (6)  See  L.  R.  9  Ex.  270,  291. 

at  p.  684. 
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to  it.  Accordingly  the  provisions  of  the  Companies  Act, 
1862,  are  to  be  considered  as  having  been  enacted  in  the 
interests  of  "  in  the  first  place,  those  who  might  become 
shareholders  in  succession  to  the  persons  who  were  share- 
holders for  the  time  being;  and  secondly,  the  outside 
public,  and  more  particularly  those  who  might  be  creditors 
of  companies  of  this  kind  "  (a).  The  House  of  Lords  has 
unanimously  decided  (after  an  equal  division  of  opinion  in 
the  Court  of  Exchequer  Chamber)  that  by  the  general 
scheme  and  on  the  true  construction  of  the  Act  a  company 
registered  under  it  is  forbidden  to  enter,  even  with  the 
unanimous  assent  of  the  shareholders  for  the  time  being, 
into  a  contract  foreign  to  its  objects  as  defined  in  the 
memorandum  of  association  (6). 

The  reader  is  referred  to  the  Appendix  (c)  for  a  selection 
of  authorities  showing  how  the  doctrine  of  corporate  powers 
here  given  in  outline  has  gradually  been  worked  out. 

It  is  not  proposed  to  enter  on  any  further  discussion  of  Inabflity 
the  particular  contracts  which  particular  corporate  bodies  tiona'to '*' 
have  been  held  incapable  of  making.     One  class  of  con-  °^®  ^^e- 

1  .     .  1  1.  .  .        .       ,  .    gotiablein- 

tracts,  however,  is  m  a  somewhat  peculiar  position  in  this  stramenta. 
respect,  and  requires  a  Uttle  separate  consideration.  We 
mean  the  contracts  expressed  in  negotiable  instruments 
and  govemeiby  the  law  merchant.  It  is  said  and  truly 
said  that  as  a  general  iiile  a  corporation  cannot  bind  itself 
by  a  negotiable  instrument  (d).  The  origin  and  meaning  of 
the  rule  are  easily  misapprehended.  At  first  sight  it  looks 
like  an  obvious  deduction  from  the  doctrine  of  limited 
special  capacities.  If  a  corporation  can  only  make  such 
contracts  as  it  is  empowered  to  make,  then  it  follows  of 

(a)  Lord  Calms,  L.  K.  7  H.  L.  that  a  corporation    not    expressly 

at  p.  667.  prohibited  from  so  doing  may  give 

(6)  AMmry  Ry,  Carriage  <fe  Iron  negotiable  promissory  notes  for  any 

Co.  Y.  Richtf  L.  R.  7  H.  L.  663  ;  in  of  the  legitimate   purposes  of  its 

Ex.  and  Ex.  Ch.  L.  R.  9  Ex.  224,  incorporation :    Mow  v.  AveriUj  10 

249.'  N.  Y.  449,  and  other  authorities 

(c)  Note  C.  cited  by  Mr.  Wald  in  his  note  here 

\i)  A  different  rule  prevails  in  In  American  edition, 
the  United  States,  where  it  is  held 
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course  that  among  other  things  it  cannot  issue  bills  or 
notes  without  express  or  implied  authority  to  do  so ;  but 
we  have  seen  that  this  ground  is  now  hardly  tenable.     In 
order  to  state  what  we  believe  to  be  the  true  view  we  must 
to  some  extent  anticipate  the  subject  of  the  following 
chapter,  so  far  as  it  relates  to  the  form  of  corporate  con- 
Tho  diffi-    tracts.     The  general  rule  is  that  the  contracts  of  a  cor- 
pj^y        poration  must  be  made  under  its  common  seal,  and   it 
fonn»L       follows  that  a  corporation  cannot  prima  fctde  be  bound 
by  negotiable  instruments  in  the  ordinary  form.     The  only 
early  authority  which  is  really  much  to  the  point  was 
argued  and  partly  decided  on  this  footing  (a).     Of  late 
years  incorporated  companies  have  issued  documents  under 
seal  purporting  to  be  negotiable ;  but  by  the  law  merchant 
an  instrument  under  seal  cannot  be  negotiable,  and  it  is 
the  better  opinion  that  the  fact  of  the  seal  being  a  cor- 
porate one  makes  no  difference;  it  cannot  be  taken  as 
merely  equivalent  to  signature  because  the  party  sealing 
Partly  in    is  an  artificial  person  and  unable  to  sign  (6).     Putting  this 
appU(»-'     ^^  question  aside,  however,  there  are  very  many  matters 
^*y  of     about  which  a  corporation  can  contract  without  seal,  and 
nary  rules  in  particular  in  the  case  of  a  trading  corporation  all  things 
neraSf       naturally  incident  to  the  business  it  carries  on.      Why 
agency.       should  not  the  agents  who  are  authorized  to  contract  on 
behalf  of  the  company  in  the  ordinary  course "Df  its  business 
be  competent  to  bind  the  company  by  their  acceptance  or 
indorsement  on  its  behalf,  just  as  a  member  of  an  ordinary 
trading  partnership  can  bind  the  firm  ?    There  is  a  two- 
fold answer  to  this  question.     First,  the  extensive  implied 
authority  of  an  ordinary  partner  to  bind  his  fellows  cannot 

{a)Broughtonv.]ltfanchesterWat€r^  the  proper  rtmedy,  but  disposed  of 

vorki  Co.ZB.3i  Aid.  1.    The  chief  in  the  course  of  argument  (p.  210). 

point  was  on  the  statutes  giving  the  Other  cases  at  first  sight  like  these 

Bank  of  England  exclusive  rights  of  relate  to  tie  authority  of  particular 

issuing  notes,   &c.,   within  certain  agents  to  bind  a  corporate — or  unin- 

limits,  as  to  which  see  Lindley,  1.  corporated— association  irrespective 

J  85,  note.    In  Murray  v.  E.  India  of  the  theory  of  corporate  liabilities. 

Co.  5  B.  &  Aid.  204,  the  statutory  See  the  next  note  but  one. 
authority  to  issue  bills  was  not  dis-  {b)  Crouch  v.  Credit  Fonder,  L,  K, 

puted ;  a  difficnlty  was  raised  as  to  8  Q.  B.  874. 
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be  applied  to  the  case  of  a  numerous  association,  whether 
incorporated  or  not,  whose  members  are  personally  un- 
known to  each  other,  and  it  has  been  often  decided  that 
the  managers  of  such  associations  cannot  bind  th6  indi- 
vidual members  or  the  corporate  body,  as  the  case  may  be, 
by  giving  negotiable  instruments  in  the  name  of  the  con- 
cern, unless  the  terms  of  their  particular  authority  enable 
them  to  do  so  by  express  words  or  necessary  implication  (a). 
In  the  case  of  a  corporation  this  authority  must  be  sought 
in  its  constitution  as  set  forth  in  its  special  Act,  articles  of 
association,  or  the  like.     Secondly,  the  power  of  even  a  And  partly 
trading  corporation  to  contract  without  seal  is  limited  to  ^^^r 
things  incidental  to  the  usual  conduct  of  its  business.     But  character 
as  was  pointed  out  by  a  judge  who  was  certainly  not  dis-  teact^of^^ 
posed  to  take  a  narrow  view  of  corporate  powers,  a  nego-  e^cchango. 
tiable  instrument  is  not  merely  evidence  of  a  contract,  but 
creates  a  new  contract  and  a  distinct  cause  of  action,  and 
"  it  would  be  altogether  contrary  to  the  principles  of  the 
law  which  regulates  such  instruments  that  they  should  be 
valid  or  not  according  as  the  consideration  between  the 
griginal  parties  was  good  or  bad ;"  and  it  would  be  most 
inconvenient  if  one  had  in  the  case  of  a  corporation  to 
inquire  "  whether  the  consideration  in  respect  of  which 
the  acceptance  is  given  is  suflSciently  connected  with  the 
purposes  for  which  the  acceptors  are  incorporated  "  (6). 

The  result  seems  to  be  that  a  corporation  cannot  be 
bound  by  negotiable  instruments  except  in  one  of  the 
following  cases : — 

1.  When  the  negotiation  of  bills  and  notes  is  itself  one 
of  the  purposes  for  which  the  corporation  exists — "  within 

(a)  Ajb   to  unincorporated   joint  Salvage  Co,  1  Ex.  694,  JU  Peruvian 

etock  companies :  Neale  v.  Turton,  Ryt,  Co.  2  Ch.  617 ;  cp.  Ex  parte 

4  Bing.  149,  DicHnwn  v.  Valpy,  10  Ctty^«fii-,3Ch.758,perSelwyD,L.  J. 

B.  ft  C.  128,  Bramah  v.  Robeiit^  8  The  two  last  cases  go  rather  far  in 

Bing.  N.  C.  963,  BuU  v.  Morrdy  12  the  direction   of   implying  snch  a 

A.  &  E.  746,  Brovon  v.  Byersy  16  M.  power  from  general  words. 

ft  W.  252.     As  to  incorporated  com-  (6)  Per  Me,  C.  J.,  BaUman  v. 

ries  :  Steele  v.  Harmer,  14  M.  ft  Mid  Wales  By.  Co.,  L.  R.  1  C.  P. 

831  (in  Ex.  Ch.  4  Ex.  1,  not  on  499,  509. 
this  point),   Thompton  v.  Universal 
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American 
decisions. 


the  very  scope  and  object  of  their  incorporation  "  (a) — as 
with  the  Bank  of  England  and  the  East  India  Company, 
and  (it  is  presumed)  financial  companies  generally,  and 
perhaps  even  all  companies  whose  business  wholly  or 
chiefly  consists  in  buying  and  selling  (a). 

2.  When  the  instrument  is  accepted  or  made  by  an  agent 
for  the  corporation  whom  its  constitution  empowers  to 
accept  bills,  &c.,  on  its  behalf  either  by  express  words  or 
by  necessary  implication. 

The  extent  of  these  exceptions  cannot  be  said  to  be 
very  precisely  defined,  and  in  framing  articles  of  associa- 
tion, &c.,  it  is  therefore  desirable  to  insert  express  and  clear 
provisions  on  this  head. 

In  America  the  Supreme  Court  has  lately  decided  that 
local  authorities  having  the  usual  powers  of  administration 
and  local  taxation  have  not  any  implied  power  to  issue 
negotiable  securities  which  will  be  indisputable  in  the 
hands  of  a  bona  fide  holder  for  value  (6),  and  has  been 
equally  divided  on  the  question  whether  municipal  corpo- 
rations have  such  power  (c).  It  seems  however  that  in 
American  courts  a  power  to  borrow  money  is  held  to  carrj^ 
with  it  as  an  incident  the  power  of  issuing  negotiable 
securities  (d). 


Estoppel  Th®  common  law  doctrine  of  estoppel  (e),  and  the  kindred 
^  P^  equitable  doctrine  of  part  performance  (/),  apply  to  corpora- 
anoe  apply  tions  as  Well  as  to  natural  persons.  Even  when  the  cor- 
tionl'^'*^  porate  seal  has  been  improperly  aflBxed  to  a  document  by 


(a)  Per  Montague  Smith,  J.,  L. 
R  1  C.  P.  612  ;  Ex  parU  City 
Bank,  S  Ch.  758. 

(6)  PoUce  Jury  ▼.  BritUm,  15 
WaUace  566,  572. 

(c)  2%e  ifayor  V.  iZdy,  19  Wallace 
466. 

(d)  Poliee  7ury  v.  BritUm,  15 
Wallace  566,  and  Mr.  Wald*8  note 
here  in  American  ed. 

(«)  Webb  ▼.  Heme  Bay  Commis* 
sioners,  L.  R.  5  Q.  B.  642. 

(/)  WiUon  ▼.  Wett  UartUpool  By. 


Co.,  2  D.  J.  S.  475, 498,  ^er  Turner, 
L.  J. ;  Crook  ▼.  Corporatum  of  Sea- 
ford,  6  Ch.  551  ;  MeRxmrne  Banking 
Corporation  v.  Brougham,  4  App. 
Ca.  at  p.  169.  This  must  be  con- 
fined however  to  cases  where  Uie 
corporation  is  "capable  of  being 
bomid  by  the  written  contract  of 
its  directors  as  an  individual  is 
capable  of  being  bound  by  his 
own  contract  in  writing:  per 
Cotton,  L.  J.,  Hunt  v.  Wimhledon 
Local  Board,  4  C.  P.  D.  at  p.  62. 
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^  a  person  who  has  the  custody  of  the  seal  for  other  pur- 
poses, the  corporation  may  be  bound  by  conduct  on  the 
part  of  its  governing  body  which  amounts  to  an  estoppel 
or  ratification,  but  it  will  not  be  bound  by  anything  less  (a). 
The  principles  applied  in  such  cases  are  in  truth  inde- 
pendent of  contract,  and  therefore  no  difficulty  arises  from 
the  want  of  a  contract  under  the  corporate  seal,  or  non- 
compliance with  statutory  forms.  But  it  is  conceived  that 
no  sort  of  estoppel,  part  performance,  or  ratification,  can 
bind  a  corporation  to  a  transaction  which  the  legislature 
has  in  substance  forbidden  it  to  undertake,  or  made  it 
incapable  of  undertaking. 

(a)  Bank  of  Ird'Jtid  v.  Ecam'  ChaHties,  5  H.  L.  C.  889. 
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CHAPTER  III. 

Form  of  Contract. 

ContTMt  According  to  the  modern  conception  of  contract,  all 
o^ancien  j^gj-ggQ^^jj^^  which  satisfy  certain  conditions  of  a  general 
modem  limd  axe  valid  contracts  and  may  be  sued  upon,  in  the 
tionaof  absence  of  any  special  legislation  forbidding  particular 
aa^riiHlM  contracts  to  be  made  or  denying  validity  to  them  unless 
rights  of  made  with  particular  forms.  This  theory  finds  a  concise 
and  complete  expression  in  s.  10  of  the  Indian  Contract 
Act:  "All  agreements  are  contracts  [i.e.,  enforceable  by 
law,  s.  2,  sub.-s.  L]  if  they  are  made  by  the  free  consent  of 
parties  competent  to  contract,  for  a  lawful  consideration 
and  with  a  lawful  object,  and  are  not  hereby  expressly 
declared  to  be  void  "  (then  follows  a  clause  saving  all  for- 
malities required  in  particular  cases  by  the  law  of  British 
India).  So  thoroughly  has  this  conception  established 
itself  in  recent  times  that,  having  made  the  presence  of  a 
consideration  one  of  the  general  conditions  of  b,  valid  con- 
tract, we  are  now  accustomed  to  bring  contracts  under 
seal  within  the  terms  of  the  condition  by  saying  that 
where  a  contract  is  under  seal  the  consideration  is  pre- 
sumed. Historically  speaking,  this  is  a  transparent  fiction. 
The  doctrine  of  Consideration  in  its  present  general  form 
is  of  comparatively  modem  origin  even  if  we  look  to  the 
history  of  English  law  alone.  If  we  roughly  put  it  half- 
way between  ourselves  and  Bracton  we  shall  probably  be 
allowing  it  as  much  antiquity  as  it  can  fairly  claim.  The 
ancient  reason  why  a  deed  could  be  sued  upon  lay  not  in 
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a  consideration  in  our  present  sense  of  the  word  being 
presumed  from  the  solemnity  of  the  transaction,  but  in  the 
solemnity  itself.     The  forms  of  sealing  and  delivery  come 
down  to  us  from  a  time  when  the  general  theory  of  the 
law  started  from  a  different  or  even  opposite  point  to  our 
own.     The  fundamental  assumption  of  ancient  law  (when  Andent 
it  has  got  so  far  as  to  recognize  contract  at  all)  is  that  the  gards  only 
validity  of  a  contract  depends  not  upon  the  substance  of    "^L. 
the  transaction  but  upon  its  form.    The  rule  is  that  formal 
contracts  only  can  be  su^d  upon :  the  want  of  any  part  of 
the  formalities  is  fatal,  the  fulfilment  of  them  is  conclu- 
sive (a).     Not  that  we  find  this  as  an  existing  state  of 
things  at  any  traceable  period  of  Boman  or  English  law : 
considerable  classes  of  informal  contracts  are  excepted  on 
various  grounds  which  are  practically  reducible  to  "  con- 
venience amounting  almost  to  necessity" :  a  phrase  which 
we  here  introduce  by  anticipation  from  the  modern  learn- 
ing as  to  the  informal  contracts  of  corporations.    When 
we  come  to  that  subject  in  a  later  part  of  this  chapter,  the 
reader  will  find  that  the  law  relating  to  the  form  of  corpo- 
rate contracts  is  still  going  through  a  process  of  struggling 
development  not  altogether  unlike  that  which  took  place 
in  earlier  times  with  regard  to  the  contracts  of  natural 
persons.     Both  in  the  Boman  law  as  presented  to  us  in  Informal 
the  Digest  and  Institutes,  and  in  the  English  law  of  the  ^^,Jablo 
thirteenth,  and  even  down  to  the  latter  part  of  the  fifteenth  only  •« 
century,  the  primitive  doctrine  that  formal  contracts  alone  in  Roman 
give  rise  to  actions  is  at  the  base  of  the  whole  learning  of  g^^]^ 
contracts.     It  is  overlaid  no  doubt  with  a  series  of  excep-  law. 
tions — which  in  the  English  system,  so  far  as  one  can  now 
judge,  are  decidedly  narrower  in  statement  and  less  im- 
portant in  practice  Uian  in  the  Boman — ^but  the  exceptions 
are  not  as  yet  connected  by  any  recognized  general  prin- 
ciple. 
In  England  we  find  this  theory  expressed  by  Bracton  in 

(a)  Maine,  Ancient  Law,  818  sqq.  (4th  ed.) 
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almost  porely  Roman  language  (a)  which  is  substantially 
i:q)eated  in  Fleta.  How  £bu:  the  theory  was  directly  bor- 
rowed, or  how  far  it  already  existed  as  a  genuine  parallel 
development  of  English  legal  ideas  with  which  the  au- 
thorities of  the  civil  law  were  found  in  great  measure  to 
coincide,  may  perhaps  be  doubtful  (6).  At  any  rate  the 
correspondence  is  so  close  that  some  statement  of  the 
Roman  doctrine  in  its  general  effect  is  almost  necessary  to 
make  its  English  counterpart  intelligible  (c). 


The 

Roman 

doctrine. 


Formal  contracts  (legitimae  conventiones)  gave  a  right 
of  action  irrespective  of  their  subject-matter.  In  Justinian's 
time  the  only  kind  of  formal  contract  in  use  was  the  Stip- 
ulation (d),  or  verbal  contract  by  question  and  answer,  the 
question  being  put  by  the  creditor  and  answered  by  the 
debtor  (as  Dari  spondes  ?  spondee :  Promittis  ?  promitto : 
Facies?  £EU)iam).  The  origin  and  early  history  of  the 
Stipulation  are  imcertain.  In  our  authorities  it  appears 
as  a  formal  contract  capable  of  being  applied  to  any  kind 
of  subject-matter  at  the  pleasure  of  the  parties  (e).  Its 
application  was  in  course  of  time  extended  by  the  follow- 


(a)  In  Britton  the  gnbetantial 
correspondence  remarna,  but  the 
details  are  mnch  more  modified  to 
enit  the  real  facts  of  English  prac- 
tice, e.g,  the  verbal  Stipulation  all 
but  disappears.  (Cap.  De  Dette,  1. 
166,  ed.  JJicholls.) 

(6)  See  Gttterbock,  Henr.  de 
Bracton,  §  18,  pp.  107-8,  where  the 
parallel  is  accurately  stated. 

(c)  What  follows  is  mostly 
abridged  from  Savigny,  ObL  2.  196 
sqq.  Compare  Sir  H.  Maine's  ac- 
count in  lus  chapter  on  the  Early 
History  of  Contract,  which  is  in 
close  agreement  with  Savigny's. 

(d)  The  lUerarvm  oUiffcUio  {QbL 
8.  128)  was  obsolete.  What  appears 
under  that  title  in  the  Institutes 
(3.  21)  is  a  general  rule  of  evidence 
unconnected  with  the  ancient  usage. 
Prof.  Hunter  has  succeeded,  I  think, 
in  showing  that  the  derivation  of 
the  Stipulation   from   the   nexum, 


tempting  as  it  is,  cannot  be  accepted. 
It  seems  quite  possible  that  tiie 
earliest  type  of  contract  is  to  be 
sought  in  covenants  made  between 
independent  tribes  or£uniUeB.  Cf. 
GaL  3.  94  on  the  use  of  the  wotd 
apondeo  in  treaties.  If  this  were  so^ 
one  would  expect  the  covenant  to 
be  confirmed  by  an  oath,  of  which 
Prof.  Muirhead  (on  Gal  8.  92)  finds 
a  trace  on  other  grounds  in  the  form 
pronUttu^  promitto, 

(e)  In  a  modem  English  book 
which  has  gone  through  several 
editions  we  find  the  astonishing 
statement  that  the  Stipulation  **  was 
entered  into  before  a  magistrate  or 
public  officer  through  the  medium 
of  interrogatories  and  answers  {tie) 
calculated  to  explain  the  nature  and 
extent  of  the  undertaking."  The 
identification  of  a  deed  with  lite' 
rarum  cbUgaiio  (Co.  Lit  1716)  is 
nothing  to  this. 
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ing  st^pfi.  1.  The  question  coid  answer  were  not  required 
to  be  in  Latin  (a).  2.  An  exact  verbal  correspondence 
between  them  was  not  necessary  (6).  3.  (which  for  our 
present  purpose  is  the  most  important)  an  instrument  in 
writing  purporting  to  be  the  record  of  a  Stipulation  was 
treated  as  strong  evidence  of  the  Stipulation  having 
actually  taken  place  (c).  (The  notion  sometimes  met 
with  that  if  a  contract  by  verbal  question  and  answer  was 
goody  a  contract  in  writing  must  be  good  a  fortiori,  is  of 
coarse  a  mere  modem  invention.) 

Informal  agreements  (pacta)  did  not  give  any  right  o{  Nudum 
action  without  the  presence  of  something  more  than  the  ^^^|^. 
mere  fact  of  the  agreement.  This  something  more  was 
called  causa.  Practically  the  term  covers  a  somewhat 
wider  ground  than  our  "consideration  executed:"  but  it 
has  no  general  notion  corresponding  to  it,  at  least  none  co- 
extensive with  the  notion  of  contract;  it  is  simply  the 
mark,  whatever  that  may  be  in  the  particular  case,  which 
distinguishes  any  particular  class  of  agreements  from  the 
common  herd  of  pacta  and  makes  them  actionable.  In- 
formal agreements  not  coming  within  any  of  the  privileged 
classes  were  called  rmda  pacta  and  could  not  be  sued 
on  (d). 

The  farther  application  of  this  metaphor  by  speaking  of 
the  coAiaa  when  it  exists  as  the  clothing  or  vesture  of  the 
agreement  is  without  classical  authority  but  very  common: 
it  is  adopted  to  the  full  extent  by  our  own  early  writers  (e). 
The  metaphor  is  in  itself  natural  enough,  and  not  confined 
to  l^al  usage :  in  Sir  H.  Holland*s  posthumous  essays  we 


(a)  0«L  8.  98,  L  8. 15.  de  v.o.  §  1.  babet  quibtiB  oontrahitur  et  plura 

(6)  C.  8.  88.  de  oont  et  comm.  yeetimenta,"  Bracton,  99a.     **  Obli- 

stipol.  10.  gaoionn   deit   eetre   vestae   de    y. 

(c)  C.  8.  88.  de  oont.  et  oomm.  maaeree  de  garnieementz,"  Britten 

■tifniL  14,  L  8. 19.  de  innt  stipoL  1.  156.    Austin  (2.  1016,  8rd  ed.) 

1 12.  speakB  per  inewriam  of  tbe  right  of 

(cO  Tliey  gave  rise  howerer  to  action  itoelf,  instead  of  that  which 

imperfeot  or^natoral"  obligations  gives    the    right,    as    being    the 

whidi  had  other  legal  effects.  *<  clothing." 

(e)  *'Obligatlo    qnatoor   species 

l2 
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infoniuJ 

fiontnots 

enforoe- 

able. 


read  of  "a  naked  inference  now  clothed  with  a  positive 
cause  "  by  the  discoveries  of  spectrum  analysis.   . 

The  term  nudAJum  pactum  is  sometimes  used,  however, 
with  a  special  and  rather  different  meaning,  to  express  the 
rule  of  the  civil  law  that  a  contract  without  delivery  will 
not  pass  property  (a). 

The  privileged,  informal  contracts  were  the  following : 
1.  JRecd  contracts,  where  the  cavsa  consisted  in  the  delivery 
of  money  or  goods:  namely  rmUui  datio,  commodatum,  de- 
po8itum,pigmb8,  corresponding  to  our  bailments.  This  cla^i 
was  expanded  within  historical  times  to  cover  the  so-called 
innominate  contractsdenoted  by  theformulaDo  ut  de8,&c  (6), 
so  that  there  was  an  enforceable  obligation  re  contracta 
wherever,  as  we  should  say,  there  was  a  consideration 
executed:  yet  the  procedure  in  the  different  classes  of 
cases  was  by  no  means  uniform  (c). 

2.  Consensual  contracts,  being  contracts  of  constant 
occurrence  in  daily  life  in  which  no  causa  was  required 
beyond  the  nature  of  the  transaction  itself.  Four  such 
contracts  were  recognized,  the  first  three  of  them  at  all 
events  from  the  earliest  times  of  which  we  know  anything, 
namely.  Sale,  Hire,  Partnership,  and  Mandate.  (Emptio 
Venditio,  Locatio  Conductio,  Societas,  Mandatum)  (d).  To 
this  class  great  additions  were  made  in  later  times.  Sub- 
sidiary contracts  (pacta  adiecta)  entered  into  at  the  same 
time  and  in  connexion  with  contracts  of  an  already  enforce- 
able class  became  likewise  enforceable :  and  divers  kinds 
of  informal  contracts  were  specially  made  actionable  by  the 


(a)  AusUn,  2.  1002.  Tradidoni- 
bus  et  usacapionibuB  domina  remm, 
non  nadia  paotis,  transfenmtiir. 
Cod.  2.  8.  de  paotiB,  20.  But  the 
context  is  not  preeenred,  and  the 
particular  pactum  in  queetion  may 
perhape  have  been  nudum  in  the 
general  Bense  too. 

(6)  Aut  enim  do  tibi  ut  dee,  ant 
do  ut  facias,  aut  fado  ut  des,  aut 
facio  ut  facias ;  in  quibus  quaeritur 

Suae  obligatio  nascatur.    D.  19.  5. 
e  praescr.   verbu^  5  pr.  and  see 


Vangerow,  Paad.  §  599  (8.  284,  7th 
ed.).  Blaokstone  (Comm.  2.  444) 
took  this  formula  for  a  classification 
of  aU  valuable  considerations,  and 
his  blunder  has  been  copied  without 
reflection  by  later  writers. 

(c)  Dig.  I.C.  §§  1-4. 

{d)  I  have  altered  the  statement 
here  in  deference  to  Prof.  Muir- 
head's  opinion  (on  Gai.  8.  216)  thai 
the  <icUo  mando^' was  comparatively 
modem. 
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\>       Edict  and  by  imperial  constitutions^  the  most  material  of 

[       Ui»e  being  the  coTigtittUum,  covering  the  English  heads 

I        of  Oieeou/rU  stated  and  guaranty,    Justinian  added   the 

jMdt&TTi  dc/Mitionia,  it  seems  with  a  special  view  to  gifts  to 

pious  uses  (a).     Even  after  all  these  extensions,  however, 

I         matters  stood  thus  :  "  The  Stipulation,  as  the  only  formal 

\        agreement  existing  in  Justinian's  time,  gave  a  right  of 

action.     Certain  particular  classes  of  agreements  also  gave 

a  ri^t  of  action  even  if  informally  made.  All  other  informal 

agreements  {nuda  pacta)  gave  none.   This  last  proposition, 

I         that  nuda  pacta  gave  no  right  of  action,  may  be  regarded 

as  the  most  characteristic  principle  of  the  Boman  law  of 

^         Contract''  (6).   We  may  now  see  the  importance  of  bearing 

in  mind  that  in  Roman,  and  therefore  also  in  early  English 

law,  nudum  pactum,  does  not  mean  an  agreement  made 

without  consideration. 

1  So  far  the  Roman  theory.    When  it  came  to  be  adopted  Modflrn 

or  revived  in  Western  Christendom,  what  happened  in  ** 
.  Germany  was,  according  to  Savigny,  that  the  form  of  the 
Stipulation  being  foreign  and  unsupported  by  any  real 
I  national  custom  like  that  which  kept  it  alive  among  the 
I  Romans,  never  found  its  way  into  practice :  and  as  there 
I  was  nothing  to  put  in  its  place,  the  distinction  between 

'         formal  and   informal    agreements  disappeared  (o).     The 
I         conclusion  is  that  in  the  modem  Roman  law  of  Germany 
the  requirement  of  causa  does  not  exist     But  this  con- 
clusion is  by  no  means  undisputed ;   in  fact  there   is  a 
I  decided  conflict  of  opinion  among  modem  writers,  though 

the  greater  weight  of  authorities  appear  to  be  for  the 
proposition  here  stated.    It  has  even  been  maintained  that 
i         a  coAisa  was  required  for  the  full  validity  of  a  Stipulation 
in  the  Roman  law  itself  (c2).    Something  of  the  same  kind 

(a)  C.  S.  54,  de  donjkt.  85,  §5.  **  amongst  peregrinB  a  ntufttmjxiceum 

The   establishment  of  emphyteusis  was  creatiye  of  action  :"  which  I  do 

as  a  diBtinct  species  of  contract  is  of  not  anderstand. 

minor  importance  for  our  present  (c)  Sav.  Obi.  2.  289. 

purpose.  (d)  See   Vangerow,  Pand.  §600 

(6)  Sav.  Obi.  2.  231.  Prof.  Muir-  (3,  244). 
*            head,  on    GaL  8.   134,  says    that 
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seems  to  have  happened  in  Scotland,  where  no  considera- 
tion is  needed  to  make  a  contract  binding :  iina  is  qualified 
however  by  the  role  that  a  gratuitous  promise  cannot  be 
proved  by  oral  evidence  but  only  by  writing  (a).  In 
French  jurisprudence  on  the  other  hand  the  Roman  ccmsa 
has  persisted  (though  in  a  pretty  liberal  interpretation)  as 
a  needful  ingredient  of  every  binding  contract  Instead  of 
pacta  becoming  legitimae  conventume8,ihe  legiti/mae  con- 
ventionea  have  simply  vanished.  We  shall  see  more  of 
this  in  the  next  chapter. 
Corres-  But  our  English  authors  did  find  something  to  put  in 

£^^  the  place  of  the  Stipulation :  namely  the  solemnities  of  a 
^^^^  ^  deed  Bracton  after  setting  forth  almost  in  the  very  words 
Ac.  of  the  Institutes  how  "  Verbis  contrahitur  obligatio  per 

stipulationem**  (6),  &c.  adds:  "Et  quod  per  ecripturwra 
fieri  possit  stipulatio  et  obligatio  videtur,  quia  si  scriptum 
fuerit  in  instrumento  aliquem  promisisse,  perinde  habetur 
ac  si  interrogatione  praecedente  responsum  sit"  (c). 
There  is  no  doubt  that  he  means  only  a  writing  under  seal, 
though  it  is  not  so  expressed  :  Fleta  does  say  in  so  many 
words  that  a  writing  unsealed  will  not  do  (d).  The  equiva- 
lent for  the  Roman  Stipulation  being  thus  fixed,  the  classes 
of  Real  and  Consensual  contracts  are  recognized,  in  the 
terms  of  Roman  law  so  far  as  the  recognition  goes :  but  the 
Consensual  contracts  are  so  meagrely  handled  that  it  looks 
as  if  they  were  introduced  only  for  form's  sake  (c).     We 

(a)  Enkine,  Pr.  of  Law  of  So.  Bk.  lationibna,  conventio  tarn  In  sermoiie 

8,  Tit.  2,  §  1 ;  Bk.  4,  Tit  2,  §  11.  quam  in  qpere,  at  oom  in  •cripftis 

(6)  One  may  doubt  wheUier  an  redigitnr. 
English  court  ever  in  fact  enforced  (c)  99&,  lOOo.  See,  however,  O. 
or  would  have  enforced  a  Stipulation  W.  Holmee,  jun.,  "The  Commoii 
proper,  as  well  as  whether  it  ever  Law,'*  Boston,  1881,  p.  272,  and  In- 
entertained  an  "  actio  legis  Aquiliae  troduction  above, 
de  hominibus  per  feloniun  oodsis,"  {d)  Lib.  2,  c.  60,  §  26.  Non 
fo.  1036.  As  to  Bracton's  use  of  solum  suffidet  soriptura  nisi  sigilli 
Roman  names  for  forms  of  action  munimine  stimdantis  roboretur  com 
compare  Bigelow,  Leading  Cases  on  testimonio  fide  dignorum  praesen- 
the  Law  of  Torts,  p.  585.  The  fol-  tium.  The  wrong  use  of  tt^pvlang 
lowing  wild  marginal  note  occurs  in  for  the  covenantor  deserves  remark, 
an  early  14th  centuiy  MS.  of  Brae-  {e)  Giiterbock  (p.  118)  justly  re- 
ton  in  the  Cambridge  University  marks  that  what  Bracton  says  of 
Library  (Dd.  7.  6) :  Differt  pactum  the  Contract  of  Sale  in  another  place 
a  conventione  quia  pactum  solum  (fo.  616)  shows  that  it  was  not  a 
consistit  in  sermonibus,  ut  in  stipu-  true  consensual  contract  in  his  view. 


Digitized  by  VjOOQ IC 


EARLY   ENGLISH   LAW. 


151 


hear  c^  nothii^  corresponding  to  the  later  Roman  exten- 
sions of  the  validity  of  informal  agreements.  Such  agree- 
ments in  general  give  no  right  of  action :  in  Qlanville  it  is 
expressly  said:  "Privatas  conventiones  non  solet  curia 
domini  r^is  tueri''  (a),  in  a  context  suggesting  that  in  his 
time  even  the  regular  consensual  contracts  of  the  civil  law 
fell  within  the  proposition.  In  Bracton  too,  notwithstand- 
ing his  elaborate  copying  of  Soman  sources,  we  read : 
"  ludicialis  aUtem  esse  potent  stipulation  vel  conveutionalis  : 
iudicialis,  quae  iussu  iudids  fit  vel  praetoris.  Convention 
nalis,  quae  ex  conventione  utriusque  partis  concipitur,  nee 
iussu  iudicis  vel  praetoris,  et  quarum  totidem  sunt  genera 
quot  paene  (6)  rerum  contrahendarum,  de  qmbus  omnibua 
omnvno  curia  regis  se  non  vniromJMit  nisi  aliqua/ndo  de 
gratia''  (fo.  100a). 

The  sum  of  the  matter  seems  to  have  been  thus.     As  to  Bemedies 
formal  contracts :  A  contract  under  seal  could  be  enforced  trad^in 
by  action  of  debt  {pUuMv/ni  de  debito).    It  was  a  good  ^^  <'«>• 
defence  that  the  party's  seal  had  been  lost  and  affixed  by  Debt  on 
a  stranger  without  his  knowledge,  at  least  if  the  owner  <^^«*'*>*'^ 
had  given  public  notice  of  the  loss  (c) :  but  not  if  it  had 
been  misapplied  by  a  person  in  whose  custody  it  was ;  for 


!nie  pttnage  is  onrionB,  inAsmncfa  as 
it  ocxntradicts  the  modem  law  of 
England  in  nearly  all  points,  and 
the  ciTil  law  in  most 

(a)  lib.  10,  c.  18,  and  more  fnllv 
ft.  c.  8.  "Curia  donUni  regis  * 
is  ligniBoaot,  for  the  ecclesiasti- 
cal courts  did  take  cognizance  of 
breaclu«  of  informal  agreements 
as  being  against  good  conscience, 
t&.  c  12,  and  see  Blackstone's 
Comm.  1.  52,  and  authorities  there 
dted,  and  Archdeacon  Hale's  Series 
of  Pirecedents  and  Proceedings, 
where  several  instances  will  be 
found.  It  is  worth  nothing  that 
thej  seem  to  cease  after  tne  end  of 
the  15th  century,  i.e,  when  the 
action  of  aKumpsit  in  the  temporal 
courts  had  become  well  established, 
and  therefore  the  spiritual  courts 
would  have  been  prohibited  from 
entertaining  such  matters,  as  they 


had  already  been  prohibited  from 
entertaining  suits  nominally  pro 
laeaione  fidci,  but  really  equivalent 
to  actions  of  debt  or  the  like :  Y.  B. 
83  H.  6,  29,  pL  11. 

(6)  This  is  eridently  the  true 
reading :  the  printed  book  has 
poenae,  a  mere  printer's  misreading, 
as  I  suspect,  of  pene,  which  is  given 
by  the  best  MSS.  Bracton  was 
copying  the  language  of  1. 8. 18,  §  8. 

(c)  Glanvill  (L  10,  c.  12)  has  not 
even  this :  Britton,  1, 164, 166,  as  in 
the  text.  **  Pur  ceo  qe  il  ad  conu  le 
fet  estre  seen  en  parne,  soit  agard^ 
pur  le  pleyntif  et  se  purveye  autre 
foiz  le  defendaunt  de  meillour  gar- 
deyn."  Cp.  Fleta,  L  6,  c  88.  §  2 1 
c.  84,  §  4.  That  the  practice  of  pub- 
lishing formal  notice  in  case  of  loss 
really  existed  is  shown  by  the  ex- 
ample given  in  Blount's  liaw  Dic- 
tionary, S.V.  SigUlum^  dated  18  Kic  2. 
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then,  it  was  said,  it  was  his  own  fault  for  not  having  it  in 
better  keeping.  This  detail  shows  how  much  more  archaic 
English  law  still  was  than  the  developed  Roman  system 
from  which  it  borrowed  much  of  its  language :  and  also 
that  delivery  was  not  then  known  as  one  of  the  essential 
Debt  on  requisites  of  a  deed.  As  to  informal  contracts :  An  action 
^taMt»  ^^  ^®^*  might  be  brought  for  money  lent,  or  the  price  of 
detinue,  goods  sold  and  delivered,  and  an  action  of  detinue  (which 
was  but  a  species  of  debt)  for  chattels  bailed  (a).  And 
probably  an  action  of  debt  might  be  maintained  for  work 
done  or  on  other  consideration  completely  executed.  At 
least  the  contractua  i^Twminati  (do  ut  des,  &c.)  are  dis- 
tinctly recognized  by  the  text-writers,  though  in  Bracton 
strangely  out  of  their  natural  place,  under  the  head  of 
conditional  grants  (Bracton  18&,  19a;  Fleta  1.  2,  c.  60, 
§  23)  (b).  About  two  centuries  later  we  find  it  quite  clear 
that  an  action  of  debt  will  lie  on  any  consideration 
executed,  though  the  term  is  not  used,  and  also — ^which 
marks  a  decided  advance  since  Bracton's  time — that  on  a 
contract  for  the  sale  of  either  goods  or  land  an  action  may 
be  maintained  for  the  price  before  the  goods  are  delivered 
or  seisin  given  of  the  land  (c). 

Obligations  quasi  ex  contractu  might  in  some  cases  at 
least  be  enforced  by  action  of  debt.  Such  an  action 
brought  to  recover  money  paid  on  a  failure  of  consideration 
was  held  good  in  form  (though  there  was  in  fact  a  covenant), 
Y.  B.  21  &  22  Ed.  1,  p.  600  (Eolls  ed.),  A.D.  1294,  where 
it  is  also  said  that  money  paid  as  the  price  of  land  might 

{a)  For  the  predie  di£ferenoe  In  of  a  deed.    "  The  Common  Law/' 

the  developed  fonns  of  pleading  see  Boston,  1881,  pp.  256,  $qq.     See 

per  Maule,  J.  15  C.  B.  803.    The  more  in  Introdnction  above, 
decision  of  the  C.  A.  in  Bryant  v.  (b)  In  Bracton  fo.  19a,  lines  14, 

Herbert,  8  C.  P.  D.  889,  that   an  15  in  ed.1 569,  «i  (the  second),  iMMuta 

action    for    wrongful  detention   is  and  tU  repetere  po$tim  are  corrupt. 

*'foundedontort"within  the  mean-  The    true    reamngs,    oonjectnrally 

ing  of  the  County  Court  Acts  is,  restored  long  ago  by  Gflterbock,  and 

and  professes  to  be,  beside  the  his-  in  fact  given  almost  identically  by 


torical  question.  Mr.  O.  W.  Holmes,      the   best  MSS.,  are  ted  , , ,  possum 
jun.,  has  most  ingeniously  connected 
the  historical  limits  of  the  action  of 
debt  with  the  method  of  proof  re- 
quired of  the  plaintiff  in  the  absence 


jun.,  has  most  ingeniously  connected      .  . .  non  ut  repetere  postinL 

the  historical  limits  of  the  action  of  (c)  Y.  B.  Mich.   87  H.  6  rA.D. 

debt  with  the  method  of  proof  re-      1459]  8,  pL  18,  by  Prisot,  C.  J. 
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be  recovered  back  in  an  action  of  debt  if  the  seller  would 
not  enfeoff  the  buyer.  This  action  was  probably  a  direct 
imitation  of  the  Roman  Cpndictions,  and  must  not  be 
confused  with  the  modem  action  of  asownipsit  on  the 
"common  counta" 

The  action  of  account  was  also  in  use,  see  52  Hen.  3  AoooquL 
(Stat.  Marlb.)  a  17,  13  Ed.  1  (Stat.  Westm.  2)  c  23.  It 
seems  to  have  been  for  a  long  time  a  remedy  of  wide  appli- 
cation (sometimes  exclusively,  sometimes  concurrently  with 
debt)  to  enforce  claims  of  the  kind  which  in  modem  times 
have  been  the  subject  of  actions  of  assumpsit  for  money 
had  and  received  or  the  like.  It  covered  apparently  all 
sorts  of  cases  where  money  had  been  paid  on  con- 
dition or  to  be  dealt  with  in  some  way  prescribed  by  the 
person  paying  it  (see  cases  in  1  Rol.  Abr.  116).  One  must 
not  be  misled  by  the  statement  that  *'no  man  shall  be 
charged  in  account  but  as  guardian  in  socage^  bailiff  or 
receiver"  (11  Co.  Rep.  89,  Ca  Lit.  172  a) :  for  it  is  also  said 
^  a  man  shall  have  a  writ  of  account  against  one  as  bailiff 
or  receiver  where  he  was  not  his  bailiff  or  receiver :  for  if  a 
man  receive  money  for  my  use  I  shall  have  an  account 
against  him  as  receiver;  or  if  a  man  deliver  money  unto 
another  to  deliver  over  unto  me,  I  shall  have  an  account 
against  him  as  my  receiver"  (F.  N.  B.  116  Q).  This 
action  might  be^  brought  by  one  partner  against  another 
(ib.  117  D).  At  common  law  it  could  not  be  brought  by 
executors,  except,  it  seems,  in  the  case  of  merchants,  nor 
against  them  unless  at  the  suit  of  the  Crown  (Co.  Lit.  90  b, 
and  see  Earl  of  Devonshire' 8  ca.  11  Rep.  89) :  but  it  was 
made  applicable  both  for  and  against  executors  by  various 
statutes  to  which  it  is  needless  to  refer  particularly  (a). 
In  modem  times  this  action  was  obsolete  except  as  between 
tenants  in  common  (6). 

On  informal  executory  agreements  there  was  in  general 
no  remedy  in  the  King's  Courts.   The  Ecclesiastical  Courts 

(a)  The  Action  is  giyexk  against      t.  27. 
execaton  by  4  ft  5  Ann.  c  3  (Rev.  (6)  See  Lindley  on  Partnership^ 

Stat. ;  4  Ann.  c  16  in  Rnffhead)      2.  1022,  note  ib. 
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however  took  notice  of  them  (see  note  p.  151,  sfwpra) :  and 
it  may  well  be  that  executory  mercantile  ccmtracts  were 
also  recognized  in  the  special  courts  which  administered 
Where  no  the  law  merchant.    But  we  cannot  here  attempt  to  throw 
^^l^  any  light  on  that  which  Lord  Blackburn  has  found  to  be 
law.  one  of  the  obscurest  passages  in  the  history  of  the  En^ish 

law  (a).    Also  there  are  traces  of  exceptions  by  local  custom. 
We  read  in  F.  N.  B.  146  A.  that  "  in  London  a  man  shall 
have  a  writ  of  covenant  without  a  deed  for  the  covenant 
broken,"  but  the  authorities  referred  to  do  not  bear  this 
out  (6). 
Later  In-        It  is  not  without  significance  that  when  a  general  remedy 
^^*2^,jj^^  was  at  last  found  indispensable  it  was  introduced  in  the 
•it.  form  of  an  action  nominally  ex  delicto.    It  was  a  new 

variety  of  trespass  on  the  case  that  ultimately  became  the 
£Etmiliar  action  of  assumpsit  and  the  ordinary  way  of 
enforcing  simple  contracts.  The  final  prevalence  of  assump- 
sit over  debt,  like  that  of  trover  over  detinue  (c),  was  no 
doubt  much  aided  by  the  defendant  not  being  able  to  wage 
his  law  and  by  certain  other  advantages  :  but  the  reason  of 
its  original  introduction  was  to  supply  a  remedy  where 
debt  would  not  lie  at  alL  This  was  not  effected  without 
some  failures.  The  first  recorded  case  is  abridged  by 
Beeves,  and  translated  by  Mr.  C.  P.  Cooper  (d),  but  is 
curious  enough  to  bear  repeating.  The  action  was  against 
a  carpenter  for  having  fedled  to  build  certain  houses  as  he 
had  contracted  to  do.    The  writ  ran  thus :  "  Quare  cum 

(a)  Blackburn  on  the  Contract  of  (c)  See  per  Martin,  B. ,  Burrougka 

Sale,  207-8.    In    addition    to  the  ▼.  Bayne,  5  H.  ft  N.  at  p.  801. 
quotation  there  from  the  Tear  Book  {d)   ^st.  Eng.  Law  (ed.  Finla- 

of  Ed.  4,  Bee  now  Y.  B.  21  &  22  eon),  2.  608, 1  C.  P.  Cooper,  Appx. 

Ed.  1.  p.  458.  649,  where  subsequent  cases  are  also 

{h)  The  Year  Book  27  H.  6.  10,  collected   and  translated.    Actions 

pi.  6,  shows  only  that  by  the  custom  of  trespass  on  the  case  had  previona- 

of  London  a  covenant  to  repair  hy  ly  been  aUowed  for  malfeasance  by 

the  lessor  was  implied  in  leases  :  the  tiie  negligent  performance  of  con* 

case  in  1  Leo.  2  diows  a  custom  at  tracts  (for  whicii  it  is  stUl  held  that 

Bristol  "that    convenUo   ore   tenvs  there  is  an  alternative  remedy  in 

fitcta  shall  bind  the  covenantor  as  contract  and  in  tort),  but  an  action 

strongly  as    if   it   were  made  by  f  or  mere  non-f  eassnco  was  a  novcdty. 

writing,'*  which  being  taken  strictly  See  Bigelow,  L.  C.  on  Law  of  Torts, 

was  held  not  to  bind  executors.  686« 
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idem  [the  defendant]  ad  quasdam  domes  ipsius  Laurentii 
[the  plaintiff]  bene  et  fideliter  infra  certmntempus  denovo 
oonstruend'  apud  Qrimesby  assumpsisset^  praedictus  tamen 
T.  demos  ipsius  L.  infra  tempus  praedictum,  &c.,  eonstruere 
non  curavit  ad  dampnum  ipsius  Laurentii  decern  libr',  &c." 
The  report  proceeds  to  this  effect . — 

"  Ti/rwit — Sir,  you  see  well  that  his  coimt  is  on  a 
covenant^  and  he  shows  no  such  thing :  judgment 

Oascoigne. — Seeing  that  you  answer  nothing,  we  ask 
judgment  and  pray  for  our  damagea 

TirwiL — This  is  covenant  or  nothing  (ceo  est  merement 
v/n  covencmt). 

Brenchedey,  J. — It  is  so :  perhaps  it  would  have  been 
otherwise  had  it  been  averred  that  the  work  was  begun  and 
then  by  n^ligence  left  unfinished. 

(JSarikfordy  J.  observed  that  an  action  on  the  Statute 
of  Labourers  might  meet  the  case). 

RickhiU,  J. — ^For  that  you  have  counted  on  a  covenant 
and  show  none,  take  nothing  by  your  writ  but  be  in 
mercy  "  (a). 

This  was  followed  by  at  least  one  similar  decision  (6),  but 
early  in  the  reign  of  Henry  VL  a  like  action  was  brought 
against  one  Watkins  for  failure  to  build  a  mill  within  the 
tame  for  which  he  had  promised  it,  and  two  out  of  three 
judges  (Babington,  C.  J.,  and  Cockaine,  J.)  were  decidedly 
in  fetvour  of  the  action  being  maintainable  and  called  on 
the  defendant's  counsel  to  plead  over  to  the  merits  (o). 
Martin,  J*  dissented,  insisting  that  an  action  of  trespass 
would  not  lie  for  a  mere  non-feasance :  a  difficulty  by  no 
means  frivolous  in  itself  "  If  this  action  is  to  be  maintained 
on  this  matter,"  he  said,  "one  shall  have  an  action  of 
trespass  on  every  agreement  that  is  broken  in  the  world.'' 
This  however  was  the  very  thing  sought,  and  so  it  came  to 
pass  in  the  two  following  reigns,  when  the  general  appli- 
cation of  the  action  of  assumpsit  was  well  established  (see 

la)  Mich.  2  H.  4,  86,  pL  0.  And  see  Bigelow,  L.  C.  587. 

(6)  Mich.  11   H.   4.  83,  pL  60.  {c)  Hil  8  H.  6,  86,  pL  88. 
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Reeves,  3.  182,  403).    But  only  in  1596  was  it  finally 

decided  that  assumpsit  was  admissible  at  the  plaintifiTs 

choice  where  debt  would  also  lie  (a).    The  fiction  of  the 

action  being  founded  on  trespass  was  abolished  by  the 

Common  Law  Procedure  Act. 

Role  thftt       We  need  not  stop  to  consider  the  requisites  of  a  deed, 

not  be™*^  ^^^  i*  °^y  ^  noticed  that  when  the  books  {e.g,  Shepp. 

written  on  Touchst  54)  say  a  deed  must  be  written  on  parchment  or 

■ugg^rted  paper,  not  on  wood,  &a,  this  is  not  due,  as  a  modem  reader 

^^.      might  at  first  sight  think,  to  mere  exuberance  of  fancy  or 

abundance  of  caution.     The  key  is  to  be  found,  we  believe, 

in  the  common  use  of  wooden  tallies  as  records  of  contracts 

in  the  middle  ages,  and  in  the  fuller  statement  of  Fitzher- 

bert  (F.  N.  B.  122  I)  that  if  such  a  tally  is  sealed  and 

delivered  by  the  party  it  will  not  be  a  deed.     The  Year 

Books  there  referred  to  show  that  attempts  were  in  fact 

made  to  rely  on  sealed  tallies  as  equivalent  to  deeds. 

These  tallies  were  no  doubt  written  upon  as  well  as  notched, 

so  that  nothing  could  be  laid  hold  of  to  refuse  them  the 

description  of  deeds  but  the  fact  of  their  being  wooden ; 

the  writing  is  expressly  mentioned  in  one  case  (6),  and  the 

Exchequer  tallies  used    till  within    recent    times    were 

likewise  vnritten  upon  (c). 

Require-        The  foregoing  sketch  has  shown  how  in  the  ancient  view 

form  now   uo  informal  contract  is  good  unless  it  falls  within  some 

Seated  as  exceptionally  favoured  class:  the  modern  view  to  which 

the  exc^H  ^  ^ 

tion.  the  law  of  England  has  now  long  come  round  is  the  reverse, 

namely  that  no  contract  need  be  in  any  particular  form 

unless  it  belongs  to  some  class  in  which  a  particular  form 

is  specially  required. 

(a)  8UM»  ca.  4  Ca  Rep.  91a,  in  the  reporter  notes  it  is  said  to  be 

Ex.  Ch.    It  was  still  later  before  it  [by  onstom]  otherwise  in  London  ; 

was  admitted  that  the  substantial  and  Trin.  44  Ed.  8.  21,  pL  23. 
cause  of  action  in  assumpsit  was  the  (c)  See  account  of  them  in  Penny 

contract      O.    W.    Holmes,    jun.,  GydopsBdia,  s.  v.  Tally.     The  use 

The  Common  Law,  284 — 287.  of  tallies  appears  not  to  be  obsolete 

(6)  Trin.  12  H.  4.  23,  pL  3.    The  on  the  Continent.   The  French  (art. 

other  citations  we  have  been  able  to  1333)  and  Italian  (art  1332)  Civil 

verifyarePasch.  25E.3.83(wrongly  Codes    expressly    admit    them    as 

referred  to  as  40  in  the  last  case  and  evidence  between  traders  who  keep 

in  the  margin  of  Fitzh.)  pi.  9,  whdre  their  accounts  in  this  way. 
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Before  we  say  anything  of  these  classes  it  most  be  men-  Contracts 
tioned  that  contracts  under ^seal  are  not  the  only  formal^ 
contracts  known  to  English  law.  There  are  certain  so- 
called  "contracts  of  record"  which  are  of  a  yet  higher 
nature  than  contracts  by  deed.  The  judgment  of  a  Court 
of  Record  is  treated  for  some  purposes  as  a  contract :  and  a 
recognizance,  i,e.  "a  writing  obligatory  acknowledged 
before  a  judge  or  other  officer  having  authority  for  that 
purpose  ancj  enrolled  in  a  Court  of  Record  "  is  strictly  and 
properly  a  contract  entered  into  with  the  Crown  in  its 
judicial  capacity.  The  statutory  forms  of  security  known 
as  statutes  merchant,  statutes  staple,  and  recognizances  in 
the  nature  of  a  statute  staple,  were  likewise  of  record,  but 
they  have  long  since  fallen  out  of  use  (a). 

The  kinds  of  contracts  subject  to  restrictions  of  form  are 
these: 

(1).  At  common  law,  the  contracts  of  corporations.   The  Contracti 
rule  that  such  contracts  must  in  general  be  under  seal  is  ^edal 
remarkable  as  not  being  an  institution  of  modem  positive  ^<>™^ 
law  but  a  survival  from  a  time  when  the  modem  doctrine 
of  contracts  was  yet    unformed.     Of   late    years    great 
encroachments    have    been  made  upon  it,  which   have 
probably  not  reached  their  final  limits  ;  as  it  stands,  the  law 
is  in  a  state  of  transition  or  fluctuation  on  some  points,  and 
demands  careful  consideration.    Both  the  historical  and  the 
practical  reason  lead  us  to  give  this  topic  the  first  place. 

(2).  Partly  by  the  law  merchant  and  partly  by  statute, 
the  peculiar  contracts  expressed  in  n^otiable  instmments. 

(3).  By  statute  only— 

A.  The  various  contracts  within  the  Statute  of  Frauds. 
Certain  sales  and  dispositions  of  property  are  regulated  by 
other  statutes,  but  mostly  as  transfers  of  ownership  or  of 
rights  good  against  third  persons  rather  than  as  agreements 
between  the  parties. 

(a)  As  to  Contracts  of  Record,  of  statutes  merolutfit»  fta  2  Wnui 
see  Anson,  p.  87,  and  for  an  acootint      Saund,  216-222. 
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B.  Marine  insurances. 

C.  Transfer  of  shares  in  companies  (generally). 

D.  Acknowledgment  of  debts  barred  by  the  Statute  of 
Limitation  of  James  I. 

K  Marriage :  This,  although  we  do  not  mean  to  enter 
on  the  subject  of  the  Marriage  Acts,  must  be  mentioned 
here  to  complete  the  list 

1.  As  to  Contracts  of  Corporations. 

Corpora-        The  doctrine  of  the  common  law  was  that  corporations 

Old^e-   ^^^^  ^"^d  themselves  only  under  their  common  seal. 

Seal  gene-  except  in  small  matters  of  daily  occurrence,  as  the  appoint- 

quired.      ment  of  household  servants  and  the  like  (a).    The  principle 

of  these  exceptions  being,  in  the  words  of  the  Court  of 

Exchequer  Chamber,  ''convenience  amounting  almost  to 

necessity  "  (6),  the  vast  increase  in  the  extent,  importance, 

and  variety  of  corporate  dealings  which  has  taken  place  in 

modem  times  has  led  to  a  corresponding  increase  of  the 

exceptions.    Before  considering  these,  however,  it  is  well  to 

cite  an  approved  judicial  statement  of  the  rule,  and  of  the 

reasons  that  may  be  given  for  it : — 

^  The  seal  is  required  as  authenticating  the  concurrence  of  the  whole 
body  corporate.  If  the  legislature,  in  erecting  a  body  corporate, 
invest  any  member  of  it,  either  expressly  or  impliedly,  with  authority 
to  bind  the  whole  body  by  his  mere  signature  or  otherwise,  then 
undoubtedly  the  adding  a  seal  would  be  matter  purely  of  form  and 
not  of  substance.  Everyone  becoming  a  member  of  such  a  corporation 
knows  that  he  is  liable  to  be  bound  in  his  corporate  character  by  such 
an  act ;  and  persons  dealing  with  the  corporation  know  that  by  such 
an  act  the  body  will  be  bound.  But  in  other  cases  the  seal  is  the  only 
authentic  evidence  of  what  the  corporation  has  done  or  agreed  to  do. 
The  resolution  of  a  meeting,  however  numerously  attended,  is,  after 
all,  not  the  act  of  the  whole  body.  Eveiy  member  knows  he  is  bound 
by  what  is  done  under  the  corporate  seal  and  by  nothing  else.    It  is 

(a)  1  Wms.  Saund.  615,  616,  and  v.  Bobertson,  5  M.  &  6r.  182. 
■ee  old  authorities  ooUeoted  in  notes  (b)  Church  ▼.  Imperial  Gat^  4x^ 

to  Arnold  ▼.  Mayor  of  Poole,  4  M.  &  Com^pany^  6  A.  &  £.  846,  861. 
6r.  876,  and  Fishmongen^  Compa/i^ 
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a  gxett  mistake,  therefore^  to  speak  of  the  necessity  for  a  seal  as  a 
relic  of  ignorant  times.  It  is  no  snch  thing :  either  a  seal  or  some 
sabstitnie  for  a  seal,  which  by  law  shall  be  taken  as  conclusively 
eridendng  the  sense  of  a  whole  body  corporate!  is  a  necessity  inherent 
in  the  very  nature  of  a  corporation  "  (a). 

It  is,  no  doubt,  a  matter  of ''  inherent  necessity  "  that  an 
artificial  person  can  do  nothing  save  by  an  agent ;  and  the 
common  seal  in  the  agent's  custody,  v^ben  an  act  in  the  law 
purports  to  be  the  act  of  the  corporation  itself,  or  his 
authority  under  seal,  when  it  purports  to  be  the  act  of  an 
agent  for  the  corporation,  is  in  English  law  the  recognized 
symbol  of  his  authority.  But  there  is  no  reason  in  the 
nature  of  things  why  his  authority  should  not  be  manifested 
in  other  ways :  nor  is  the  seal  of  itself  conclusive,  for  an 
instrument  to  which  it  is  in  fact  affixed  without  authority 
is  not  binding  on  the  corporation  (6).  On  the  other  hand, 
although  it  is  usual  and  desirable  for  the  deed  of  a  cor- 
poration to  be  sealed  with  its  proper  corporate  seal,  it  is 
laid  down  by  high  authorities  that  any  seal  will  do  (c).  A 
company  under  the  Companies  Act,  1862,  must  have  its 
name  engraved  in  legible  characters  on  its  seal,  and  any 
director,  &c.,  using  as  the  seal  of  the  company  any  seal  on 
which  the  name  is  not  so  engraved  is  subject  to  a  penalty 
of  50L  (ss.  41,  42) :  but  this  would  not,  it  is  conceived,  pre- 
vent instruments  so  executed  firom  binding  the  company  (d). 
The  seal  of  a  building  society  incorporated  under  the 
Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42,  s.  16, 

(o)  Mayor  cf  LndUiw  y,  OharUonf  as  old  as  Braoton  :   Noo  multnin 

6  BdL  &  W.  815,  828,  adopted  by  refert  ntnim   [carta]    proprio   vel 

Pollock,  B.,   in  Mayor  of  Kidder-  alieno  sigiUo  dt  rignata,  onm  lemel 

>  T.  Hardwiek,  L.  R.  9  Ex.  at  a  donatore  coram  teattbna  ad  hoc 


p.  24,  and  see  per  Keatinff,  J.,  AuUin  vocatis  reoognita  et  conceasa  fueriti 

T.  Ovofdiam  of  BethntU  Green,  L.  fo.  88a.  Cp.  Britton,  1.  257. 

B.  9  G.  P.  at  p.  95.  {d)  Notwithstanding  the  statntoiy 

(6)  Bank  of  Ireland  t.    Evawt  penalty,  there  is  an  instance  on  re- 

Ckaritie$f  5  H.  L.  C.  889.  cord  of  the  private  seal  of  a  director 

{e)  10  Ck>.  Bep.  806,  Shepp.  being  used  when  the  company  had 
Touchst  57,  Muproj  p.  99.  Tet  the  been  so  recently  formed  thai  there 
mle  is  doabted.  Grant  on  Corp.  59,  had  been  no  time  to  make  a  proper 
Irot  only  on  the  groond  of  conve-  seal,  Oray  y.  Lewis,  8  Eq.  at  p.  581. 
nienoe  and  withoiit  any  authority.  The  like  direction  and  penaligr  are 
The  like  mle  as  to  seaUiu;  by  an  contained  in  the  Indnstrial  and  Pro- 
individual  is  quite  dear  and  at  leart  vident  Societies  Act  1876,  89  &  40 
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Modem 
exoeptioiiB. 
Bank  of 
Colombia 
V.  Patter- 
8on  (Su- 
preme 
Court, 
U.S.) 


Noteo 
wide  in 
Bngland. 


8ub-s.  10),  **  shall  in  all  cases  b^ar  the  registered  name 
thereof,"  but  no  penalty  or  other  consequence  is  annexed 
to  the  non-observance  of  this  direction. 

We  now  turn  to  the  exceptions.  According  to  the  modem 
authorities  it  is  now  established,  though  not  till  after 
sundry  conflicting  decisions,  that  the  "principle  of  con- 
venience amounting  almost  to  necessity"  will  cover  all 
contracts  which  can  fairly  be  treated  as  necessary  and 
incidental  to  the  purposes  for  which  the  corporation  exists : 
and  that  in  the  case  of  a  trading  corporation  all  contracts 
made  in  the  ordinary  course  of  its  business  or  for  purposes 
connected  therewith  fell  within  this  description.  The  same 
or  even  a  wider  conclusion  was  much  earlier  arrived  at  in 
the  United  States.  As  long  ago  as  1813  the  law  was  thus 
stated  by  the  Supreme  Court : — 

*'  It  would  seem  to  be  a  sound  rule  of  law  that  wherever  a  cor- 
poration is  acting  within  the  scope  of  the  legitimate  purposes  of  its 
institution  all  parole  contracts  made  by  its  authorized  agents  are 
express  promises  of  the  corporation,  and  all  duties  imposed  on  them 
by  law,  and  all  benefits  conferred  at  their  request,  raise  implied  pro- 
mises for  the  enforcement  of  which  an  action  may  well  lie"  (a). 

This  broad  statement  cannot  at  present  be  said  to  be 
correct  in  England  except  for  trading  corporations,  and 
perhaps  also  for  non-trading  corporations  established  in 
modem  times  for  special  purposes :  and  with  all  respect  for 
the  reasons  of  the  Court  of  Exchequer  in  Mayor  of  Ludlow 
v.  Charlton  (6),  one  may  perhaps  venture  to  regret  that  we 
have  not  adopted  the  rule  laid  down  by  the  American 
Supreme  Court  in  its  fulness  and  simplicity.  The  former 
conflict  of  decisions  is  now  much  reduced,  but  there  re- 
mains the  inconvenient  distinction  of  two  if  not  three 
different  rules  for  corporations  of  different  kinds. 


Vict  c  45,  BS.  10,  Bub-a.  1,  and  18, 
sub-B.  2.  Ab  to  execution  of  deeds 
abroad  by  companies  under  the  Acts 
of  1862  and  1867,  see  the  Companies 
Act  1862,  8.  55,  and  the  Companies 
Seals  Act  1864  (27  Vict  c.  19) ;  in 
Scotland,  the  Conyeyancing  (Scot- 
land) Act  1874,  87  &  88  Vict.  c.  94, 


•.  56. 

(a)  Bank  of  CfUunUna  v.  Patterton^ 
7  Cranch,  299,  306.  It  is  also  held 
by  the  American  anthoritiflB  that 
the  appointment  by  a  corporation  of 
an  agent,  officer,  or  attorney  need 
not  be  under  seal. 

(6)  6  M.  &  W.  815. 
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As  concerns  trading  corporations  the  law  may  be  taken  Trmding 
as  settled  by  the  unanimous  decisions  of  the  Court  of  Com-  uom  : 
mon  Pleas  and  of  the  Exchequer  Chamber  in  South  of^^^^ 

^  •'in  oooTce 

Irdand  CcUiery  Co.  v.   Waddle  (a).     The  action  was  of  burincM 
brought  by  the   company  against  an  engineer  for  non-^|^*^^£ 
delivery  of  pumping  machinery,  there  being  no  contract  Irel^id 
under  seal     Bovill,  C.  J.  said  in  the  Court  below  that  it  co.  ^ 
was  impossible  to  reconcile  all  the  decisions  on  the  subject :  Waddle, 
but  the  exceptions  created  by  the  recent  cases  were  too 
firmly  established  to  be  questioned  by  the  earlier  decisions, 
which  if  inconsistent  with  them  must  be  held   not  to 
be  law: — 

"  These  exceptions  apply  to  all  contracts  by  trading  corporations 
entered  into  for  the  purposes  for  which  they  are  incorporated.  A 
compaoy  can  only  carry  on  basiness  by  agents, — ^managers  and 
others ;  and  if  the  contracts  made  by  these  persons  are  contracts 
which  relate  to  objects  and  purposes  of  the  company,  and  are  not 
inconsistent  with  the  rules  and  regulations  which  govern  their  acts  (6), 
they  are  valid  and  binding  upon  the  company,  though  not  under  seal. 
It  has  been  urged  that  the  exceptions  to  the  general  rule  are  still 
limited  to  matters  of  frequent  occurrence  and  small  importance.  The 
authorities  however  do  not  sustain  the  argument" 

The  decision  was  affirmed  on  appeal  without  hearing  CMee 
counsel  for  the  plaintiflfs,  and  Cockbum,  C.  J.  said  the  J^I^ 
defendant  was  inviting  the  Court  to  reintroduce  a  relic  of 
bco'barous  antiquity.     It  is  submitted  that  the  following 
cases  must  since  this  be  considered  as  overruled : — 

Eati  London  Waterworks  Co,  v.  Bailey,  4  Bing.  283.  Action  for 
non-delivery  of  iron  pipes  ordered  for  the  company's  works  (c). 
Expressly  said  in  the  Court  below  to  be  no  longer  law,  per  Montague 
Smith,  J.    See  L.  R.  3  C.  P.  476. 

Momertham  v.  Wolverhampton  Waterworks  Co.  6  Ex.  137, 20  L.  J. 

(a)  L.  R.  8  C.  P.  468,  in  Ex.  Ch.  above.    For  details  see  Note  C,  hi 

4  C.  P.  617.    Most  if  not  aU  of  the  Appendix. 

prerious  authorities  are  there  re-  (c)  The  directors  were  authorised 

ferred  to.  by  the  incorporatiiig  Act  of  Parlia- 

(6)  This  qualification  is  itself  sub-  ment  to  make  contracts ;  bat  it  was 

ject  to  the  rule  established  by  Royal  held  that  this  only  meant  th^  might 

British  Bank  v,  Turquand,  6  K  &  B.  affix  the  seal    without    calling    a 

287  ;  25  L.  J.  Q.  B.  327,  and  simi-  meeting, 
lar  cases,  and  mentioned  at  p.  134 
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Ex.  193.  Coutract  under  seal  for  erectioii  of  machinery :  price  of 
exitra  work  done  with  approval  of  the  company's  engineer  and 
accepted,  but  not  within  the  terms  of  the  sealed  contract,  held  not 
recoverable. 

Ih^gU  V.  London  <fc  BlachoaU  %.  Co.  5  Ex.  442,  19  L.  J.  Ex.  308. 
Work  done  on  railway  in  alterations  of  permanent  way,  ftc :  this 
case  already  much  doubted  in  Henderson  v.  AustrcUian  Royal  Mail 
itc.  Co.  5  R  &  B.  409,  24  L.  J.  Q.  B.  322,  which  is  now  confirmed  in 
its  full  extent  by  the  principal  case. 

Probably  Fxniay  v.  BrUtol  it  Exeter  Ry.  Ch.  7  Ex.  409,  21  L.  J. 
Ex.  117,  where  it  was  held  that  against  a  corporation  tenancy  could 
in  no  case  be  inferred  from  payment  of  rent  so  as  to  admit  of  an  action 
for  use  and  occupation  without  actual  occupation. 

Also  London  Dock  Co.  v.  SinnoU,  8  E.  &  B.  347, 27  L.  J.  Q.  B.  129, 
where  a  contract  for  scavenging  the  company's  docks  for  a  year  was 
held  to  require  the  seal,  as  not  being  of  a  mercantile  nature  nor  with 
a  customer  of  the  company,  can  now  be  of  little  or  no  author!^ 
beyond  its  own  special  circumstances  :  see  per  BoviU,  C.  J.  L.  R  3 
C.  P.  471. 

Even  in  the  House  of  Lords  it  has  been  assumed  and  said,  though 
fortunately  not  decided,  that  a  formal  contract  under  seal  made  with 
a  railway  company  cannot  be  subsequently  varied  by  any  informal 
mutual  consent :  Midland  O.  W.  Ry.  Co,  of  Irdand  v.  Johneon^  6  H. 
L.  C.  798,  812. 

Cases  The  following  cases  are  affirmed  or  not  contradicted. 

*^™*  Some  of  them  were  decided  at  the  time  on  narrower  or 
more  particular  grounds,  and  in  one  or  two  the  trading 
character  of  the  corporation  seems  immaterial : — 

Beverley  v.  Lincoln  Oat  Co.  6  A.  &  E.  829.  Action  against  the 
company  for  price  of  gas  meters  supplied. 

Church  V.  Imperial  Gaa  Co.  ib.  846,  in  Ex.  Ch.  Action  by  the 
company  for  breach  of  contract  to  accept  gas.  A  supposed  distinction 
between  the  liability  of  corporations  on  executed  and  on  executory 
contracts  was  exploded. 

Copper  Miners  of  England  v.  Fox,  16  Q.  B.  229,  20  L.  J  Q.  B.  174. 
Action  (in  effect)  for  non-acceptance  of  iron  rails  ordered  from  the 
company.  The  company  had  in  fact  for  many  years  given  up  copper 
mining  and  traded  in  iron,  but  this  was  not  within  the  scope  of  its 
incorpomtion. 

Xotwv.  iA<fciy^.  TT.  %.  Cb.  18Q.  B.  632,  21L.J.Q.B.361.  The 
company  was  held  liable  in  an  action  for  use  and  occupation  when 
there  had  been  an  actual  occupation  for  corporate  poiposes,  partly  on 
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the  ground  that  a  parol  contract  for  the  occupation  was  within  the 
statutoij  powers  of  the  directors  and  might  be  presumed :  cp.  the 
next  case. 

Pauling  v.  L.  A  N,  W.  By,  Co.  8  Ex.  867, 23  L.  J.  Ex.  105.  Sleepers 
supplied  to  an  order  from  the  engineer's  office  and  accepted :  there 
was  no  doubt  that  the  contract  could  under  the  Companies  Clauses 
Consolidation  Act  be  made  by  the  directors  without  seal,  and  it  was 
held  that  the  acceptance  and  use  were  evidence  of  an  actual  contract 

Hendenon  v.  Australian  Royal  Mail,  Sc  Co.  b  E.  &  B,  409,  24 
L.  J.  Q.  R  322.  Action  on  agreement  to  pay  for  bringing  home  one 
of  the  company's  ships  from  Sydney.  Here  it  was  distinctly  laid 
down  that  '*  where  the  making  of  a  certain  description  of  contracts  is 
necessary  and  incidental  to  the  purposes  for  which  the  corporation 
was  created  "  such  contracts  need  not  be  under  seal  (by  Wigbtman, 
J.):  ''The  question  is  whether  the  contract  in  its  nature  is  directly 
connected  with  the  purpose  of  the  incorporation  "  (by  Erie,  J.). 

Same  Company  y.  MarzeUi^  11  Ex.  228,  24  L.  J.  Ex.  273.  Action 
by  the  company  on  agreement  to  supply  provisions  for  its  passenger 
ships. 

BeuUr  v.  Electric  Telegraph  Co.  6  K  &  B.  341,  26  L.  J.  Q.  B.  46. 
Where  the  chief  point  was  as  to  the  ratification  by  the  directors  of  a 
contract  made  originally  with  the  chairman  alone,  who  certainly  had 
no  authority  to  make  it. 

Claim  of  Ebhw  Vale  Company,  8  Eq.  14,  decides  that  one  who  sells 
to  a  company  goods  of  the  kind  used  in  its  business  need  not  ascer- 
tain that  the  company  means  so  to  use  them,  and  is  not  prevented 
from  enforcing  the  contract  even  if  he  had  notice  of  an  intention  to 
use  them  otherwise. 

As  concerns  non-trading  corporations,  the  question  has  Non- 
never  been  decided  by  a  Court  of  Appeal.    But  thecorpo»- 
weight  of  the  most  recent  authorities,  together  with  the  ^^ 
analogy  of  those  last  considered,  seems  practically  to  give  created 
a  sufficient  warrant  for  the  statement  made  above,  that  all  ^°'  ■pec^*} 
contracts  necessary  and  incidental  to  the  purposes  for  state  of 
which  the  corporation  exists  may  be  made  without  seal,  at  ^^^  w^e. 
least  when  the  corporation  has  been  established  for  special  oomwt 
purposes  by  a  modem  statute  or  charter.     On  the  rule  as  ddental" 
thus  limited  the  latest  case  is  Nicholson  v.  -^^^^^^^^  Son vSant 
Union  (a),  where  it  was  held  that  a  corporation  is  liable  seal. 

(a)  L.  R.  1  Q.  B.  620. 

m2 


Digitized  by  VjOOQ IC 


304  FORM  OF  CONTRACT. 

without  a  contract  under  seal  for  goods  of  a  kind  which 
must  be  from  time  to  time  required  for  corporate  purposes, 
at  all  events  when  they  have  been  actually  supplied  and 
accepted.    Earlier  decisions  are  as  follows : — 

Sanders  v.  St.  Neofs  Union,  8  Q.  B.  810,  15  L.  J.  M.  C.  104.  Iron 
gates  for  workhoase  supplied  to  order  without  seal  aad  accepted. 

Fame  v.  Strand  Union,  ib.  326,  16  L.  J.  M.  C.  89,  is  really  the 
same  way,  though  at  first  sight  contra:  the  decision  being  on  the 
ground  that  making  a  plan  for  rating  purposes  of  one  parish  within 
the  union  was  not  incidental  to  the  purposes  for  which  the  guardians 
of  the  union  were  incorporated :  they  had  nothing  to  do  with  either 
making  or  collecting  rates  in  the  several  parishes,  nor  had  they 
power  to  act  as  a  corporation  in  matters  confined  to  any  particolaf 
parish. 

Clarke  v.  Cuckfidd  Union,  21  L.  J.  Q.  B.  349  fin  the  Bail  Court,  by 
Wightman,  J.)  Builders'  work  done  in  the  workhouse.  The  former 
cases  are  reviewed. 

Haigh  v.  North  Brierly  Union,  R  B.  &  R  873,  28  L.  J.  Q.  B.  62. 
An  accountant  employed  to  investigate  the  accounts  of  the  union 
was  held  entitled  to  recover  for  his  work  as  *' incidental  and  necessary 
to  the  purposes  for  which  the  corporation  was  created,*'  by  Erie,  J., 
Crompton,  J.  doubting. 

In  direct  opposition  to  the  foregoing  we  have  only  one  decision,  but 
a  considered  one,  Lamprell  v.  BiUerica/y  Uiiion,  3  Ex.  283,  18  L.  J. 
Ex.  282.  Building  contract  under  seal,  providing  for  extra  works  on 
written  directions  of  the  architect.  Extra  work  done  and  accepted 
but  without  such  direction.  Held,  with  an  expression  of  regret,  that 
against  an  individual  this  might  have  ^ven  a  good  distinct  cause  of 
action  on  simple  contract,  but  this  would  not  help  the  plaintiff,  as 
the  defendants  could  be  bound  only  by  deed. 

Hunt  V.  Wimbledon  Local  Board  (C.  A.),  4  C.  P.  D.  48.  Whether 
the  preparation  of  plans  for  new  offices  for  an  incorporated  local 
Board,  which  plans  were  not  acted  on,  is  work  incidental  and 
necessary  to  the  purposes  of  the  Board,  quaere.  The  actual  decision 
was  on  the  ground  that  contracts  above  the  value  of  502.  were  im- 
peratively required  by  statute  to  be  under  seal. 

Municipal  With  regard  to  municipal  corporations  (and  it  is  presumed 
tions^'&c. :  other  corporations  not  created  for  definite  public  purposes) 
Old  ndo  in  the  ancient  rule  seems  to  be  still  in  force  to  a  great  extent. 
semUe,       An  action  will  not  lie  for  work  done  on  local  improve- 
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ments  (a),  or  on  an  agreement  for  the  purchase  of  tolls  by 
auction  {b),  without  an  agreement  under  seal  The  Court 
of  Common  Fleas  has  lately  held  that  where  a  municipal 
corporation  owns  a  graving  dock  a  contract  to  let  a  ship 
have  the  use  of  it  need  not  be  under  the  corporate  seal. 
This  was  put  however  on  the  ground  that  the  case  does 
fall  within  the  ancient  exception  of  convenience  resting  on 
the  frequency  or  urgency  of  the  transaction.  The  admis- 
sion of  a  ship  into  the  dock  is  a  matter  of  frequent  and 
ordinary  occurrence  and  sometimes  of  urgency  (c). 

There  has  also  been  little  disposition  to  relax  the  rule  Appoint- 
in  the  case  p{  appointments  to  offices,  and  it  seems  at  ^^  ^ 
present  that  such  an  appointment,  if  the  office  is  of  any  corpora- 
importance,  must  be  under  the  corporate  seal  to  give  the 
holder  a  right  of  a  action  for  his  salary  or  other  remunera- 
tion.    This  appears  by  the  following  instances : — 

Appointment  of  attorney  :  Arnold  v.  Mayor  of  PodU,  4  M.  &  Qr. 
860.  It  is  true  that  the  corporation  of  London  appoints  an  attorney 
in  court  without  deed,  but  that  is  because  it  is  matter  of  record :  see 
pp.  882,  896.  But  after  an  attorney  has  appeared  and  acted  for  a 
corporation  the  corporation  cannot,  as  against  the  other  party  to  the 
acUan^  dispute  his  authority  on  this  ground :  Faviell  v.  E,  G,  Ry,  Co, 
2  Ex.  344,  17  L.  J.  Ex.  223,  297.  Nor  can  the  other  party  dispute 
it  after  taking  steps  in  the  action :  Thames  Haven,  dc,  Co,  v.  Holly 

5  M.  &  Gr.  274.  Cp.  Rig.  v.  Justices  of  Cumberland,  17  L.  J.  Q.  B. 
102. 

Grant  of  military  pension  by  the  East  India  Company  in  its 
political  capacity :  Gibson  v.  E.'  I,  Co.  5  Bing.  N.  C.  262. 

Increase  of  town  clerk's  salary  in  lieu  of  compensation:  Reg.  ▼. 
Magor  of  Stamford,  6  Q.  B.  434,  L.  J.  Dig.  6.  422. 

Office  with  profit  annexed  (coal  meter  paid  by  dues)  though  held  at 
the  pleasure  of  the  corporation :  Smith  v.  Cartwright,  6  Ex.  927,  20 
L.  J.  Ex.  401.  (The  action  was  not  against  the  corporation  but 
against  the  person  by  whom  the  dues  were  alleged  to  be  payable. 
The  claim  was  also  wrong  on  another  ground.) 

Collector  of  poor  rates:  Smart  v.  West  Ham  Union,  10  Ex.  867, 

(a)  Magor  of  Ludlow  ▼.  CkarUon,      ffarduriek,  L.  R.  9  Ex.  13. 

6  M.  &  W.  815.  (c)  WdU  v.  Kingston-vfon-HuU, 
(6)  Mayor  of  Kidderminster  v.      L.  B.  10  C.  P.  402. 
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24  L.  J.  Ex.  201 ;  bat  partly  on  the  ground  that  the  gaardians  bad 
not  undertaken  to  pay  at  all,  the  salary  being  chaiged  on  the  rates ; 
and  wholly  on  that  ground  in  Ex.  Ch.,  11  Ex.  867,  25  L.  J.  Ex.  210. 

Clerk  to  master  of  workhouse :  Axutin  y.  GxKirdiani  of  BeOtnal 
Ofwn,  L.  R.9C.P.  91. 

Dumtan  v.  Imperial  Oa$  Light  Co.  3  B.  &  Ad.  125,  as  to  director's 
fees  voted  by  a  meeting ;  but  chiefly  on  the  ground  that  the  fees  were 
never  intended  to  be  more  than  a  gratuity. 

Cope  V.  Thames  Haven,  <kc.  Co,  3  Ex.  841,  18  L.  J.  Ex.  345 :  agent 
appointed  for  a  special  negotiation  with  another  company  not  allowed 
to  recover  for  his  work,  the  contract  not  being  under  seal  nor  in  the 
statutory  form,  viz,  signed  by  three  directors  in  pursuance  of  a  re- 
solution, although  by  another  section  of  the  special  Act  the  directors 
had  full  power  to  ''appoint  and  displace  ...  all  such  managers, 
officers,  agents  .  .  as  they  shall  think  proper.**  It  seems  difficult 
to  support  this  decision ;  this  was  not  like  an  appointment  to  a 
continuing  office ;  and  cp.  Reg,  v.  Justices  of  Cumberland^  17  L.  J. 
Q.  B.  102,  where  under  very  similar  enabling  words  an  appointment 
of  an  attorney  by  directors  without  seal  was  held  good  as  against 
third  parties. 

It  has  been  decided  (as  indeed  it  is  obvious  in  principle) 
that  inability  to  enforce  an  agreement  with  a  corporation 
at  law  by  reason  of  its  not  being  under  the  corporate  seal 
does  not  create  any  jurisdiction  to  enforce  it  in  equity  (a). 

The  rights  of  corporations  to  sue  upon  contracts  are 
somewhat  more  extensive  than  their  liabilities.  When 
the  corporation  has  performed  its  own  part  of  the  contract 
so  that  the  other  party  has  had  the  benefit  of  it,  the 
corporation  may  sue  on  the  contract  though  not  originally 
bound  (6).  For  this  reason,  if  possession  is  given  under 
a  demise  from  a  corporation  which  is  invalid  for  want 
of  the  corporate  seal,  and  rent  paid  and  accepted,  this 
will    constitute    a  good    yearly    tenancy    (c)    and    will 


(a)  Kirh  v.  Bromley  Union,  2 
PhilL  640 ;  Crampton  v.  Varna  Ry, 
Co.  7  Ch.  562. 

(6)  Fishmongers'  Co.  ▼.  Robertson, 
5  M.  &  6r.  131.  The  indgment  on 
this  point  is  at  pp.  192-6;  bat  the 
dictum    contained    in  the  passage 


"Even  if  .  .  .  against  thems^Tes," 
pp.  192-8  (exten<£ng  the  right  to  sue 
-^thovt  limit)  is  now  overmled. 
See  Mayor  of  Kidderminster  v.  Ba^rd- 
icick,  L.  R.  9  Ex.  18,  21. 

(c)  Wood  V.  TaU,  2.  B.  &P.  N.R 
247. 
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liable  the  corpcrnktion  to  enforce  any  term  of  the 
agreement  which  is  applicable  to  such  a  tenancy  (a), 
and  a  tenant  who  has  occupied  and  enjoyed  corporate 
lands  without  any  deed  may  be  sued  for  use  and  occupa* 
tion  (6).  Ckmversely  the  presumption  of  a  demise  from 
year  to  year  from  payment  and  acceptance  of  rent  is  the 
same  against  a  corporation  as  against  an  individual  land- 
lord :  "where  the  corporation  have  acted  as  upon  an  exe- 
cuted contract^  it  is  to  be  presumed  against  them  that 
everything  has  been  done  that  was  necessary  to  make  it  a 
binding  contract  upon  both  parties,  they  having  had  all 
the  advantage  they  would  have  had  if  the  contract  had 
been  regularly  made "  (c).  And  a  person  by  whose  per- 
mission a  corporation  has  occupied  lands  may  sue  the  cor- 
poration for  use  and  occupation  (d) .  In  the  case  of  a  yearly  Corpora- 
tenancy  the  presumption  is  of  an  actual  contract,  but  the  ^n  ww*/^  ° 
liability  for  use  and  occupation  belongs  rather  to  the  class  contracts 
of  obligations  qund  ex  contractu,  which  we  call  by  the*^^  ^* 
very  inconvenient  name  of  "  contracts  implied  in  law  "  (e). 
It  is  settled  that  in  general  a  cause  of  action  of  this  kind 
is  as  good  against  a  corporation  as  against  a  natural  person. 
Thus  a  corporation  may  be  sued  in  ah  action  for  money 
received  on  the  ground  of  strict  necessity ;  "  it  cannot  be 
expected  that  a  corporation  should  put  their  seal  to  a 
promise  to  return  moneys  which  they  are  wrongfully 
receiving  "  (/).  It  was  held  much  earlier  that  trover  could 
be  maintained  against  a  corporation — a  decision  which,  as 

(a)  Ecdei.  Comrnrt.  t.  Merral,  L.  {e)  The  liability  exited  at  oom- 

B.  4  Ex.  162.    By  Kelly,  C.  B.,  mon  law,  and  the  gtatute  11  Geo.  2, 

this  is  correlative  to  the  tenant's  c.  19,  s.  14,  made  the  remedy  by 

ri^t  to  enforce  the  agreement  in  action  on  the  case  co-extensive  witi^ 

eqmty  on  the  ground  of  part  per-  that  by  action  of  debt,  see  Oibmm  v. 

formaace,  $ed  qu.  Kirk,  1  Q.  B.  850,   10  L.  J.  Q.  B. 

*  (6)  Jfayor  of  Stafford  v.   TiU,  4  297.     Since  the  C.  L.  P.  Act  the 

Bing.  75.    The   like   as    to   tolls,  statute  seems  in  fact  superfluous. 

Mayor  of  Carmarthen  v.  Lewis,  6  C.  (/)  HaU  v.  Mayor  of  Swanaea,  5 

ft  P.  608,  but  see  Serj.  Manning's  Q.  B.  626,  549,  13  L.  J.  Q.  B.  107. 

note,  2  M.  &  6r.  249.  The  like  of  a  quoii  corporation  em- 

{c)  Doe  d,  Penmngtcn  v.  Tcmiere,  powered  to  sue  and  be  sued  by  an 

12  Q.  B.  998, 1018, 18  L.  J.  Q.  B.  49.  officer,  J^ery$  v.  Gurr,  2  B.  &  Ad. 

{d)  Lowe  V.  L.  «fc  iV.  W.  Ry.  Co.  833. 
18  Q.  B.  632,  21  L.  J.  Q.  B.  861. 
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pointed  out  in  the  case  last  cited,  was  analogous  in  prin-* 
ciple  though  not  in  form  (a).  Sometimes  it  is  stated  as 
a  general  rule  that  corporations  are  liable  on  informal 
contracts  of  which  they  have  in  hct  had  the  benefit :  but 
the  extent  and  existence  of  the  supposed  rule  are  very 
doubtful  (6). 

Forms  of  contracting  otherwise  than  imder  seal  are 
provided  by  many  special  or  general  Acts  of  Parliament 
creating  or  regulating  corporate  companies,  and  contracts 
duly  made  in  those  forms  are  of  course  valid.  But  a 
statute  may  on  the  other  hand  contain  restrictive  provi- 
sions as  to  the  form  of  corporate  contracts,  and  in  that 
case  they  must  be  strictly  followed.  An  enactment  that 
contracts  of  a  local  board  whose  value  should  exceed  lOi. 
should  be  in  writing  and  sealed  with  the  seal  of  the  local 
board  has  been  held,  though  with  great  reluctance  and  even 
indignation,  to  be  imperative.  The  claim,  like  sundry 
others  above  mentioned,  was  for  extra  work  done  without 
any  formal  order,  the  principal  work  being  provided  for  by 
a  contract  in  due  form  (c).  The  general  results  seem  to 
stand  thus : — 

In  the  absence  of  enabling  or  restrictive  statutory  provi- 
sions, which  when  they  exist  must  be  carefully  attended 
to— 

A  trading  corporation  may  make  without  seal  any  con- 
tract incidental  to  the  ordinary  conduct  of  its  business ; 
but  it  cannot  bind  itself  by  negotiable  instruments  unless 
the  making  of  such  instruments  is  a  substantive  part  of 
that  business,  or  is  provided  for  by  its  constitution  (d). 

A  non-trading  corporation,  if  expressly  created  for  special 


(a)  Yarhorough  t.  Bank  of  Eng- 
land, 16  East  6.  See  early  cases  of 
trespass  against  corporations  cited 
by  Lord  EUenborough  at  p.  10. 

(h)  Hunt  V.  WimJbledon  Local 
Board  (0.  A.),  4  C.  P.  D.  at  pp. 
68,  67. 

(c)  Prend  v.  Dennett,  4  C.  B.  N. 
S.  576,  27  L.  J.  0.  P.  814;  a  later 
similar  decision  is  Hunt  v.  WimUc- 


don  Local  Board,  8  G.  P.  D.  208,  in 
C.  A.  4  C.  P.  D.  48.  In  Eaton  v. 
Backer  (C.  A.),  April  12, 1881.  revg. 
S.C.  6  Q.  B.  D.  201,  it  was  decided 
that  a  pnivision  of  this  kind  in  the 
Public  Health  Act,  1876,  applies 
onlj  to  contracts  known  at  the  time 
of  making  them  to  exceed  the 
specified  **  value  or  amount "  of  501, 
(</)  See  p.  141,  supra. 
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purposes^  may  make  ivithout  seal  any  contract  incidental 
to  those  purposes ;  if  not  so  created,  cannot  (it  seemsj 
contract  without  seal  except  in  cases  of  immediate  necessity, 
constant  recurrence,  or  trifling  importance. 

In  any  case  where  an  agreement  has  been  completely 
executed  on  the  part  of  a  corporation,  it  becomes  a  con- 
tract on  which  the  corporation  may  sue. 

The  rights  and  obligations  arising  from  the  tenancy  or 
occupation  of  land  without  an  express  contract  apply  to 
corporations  both  as  landlords  and  as  tenants  or  occupiers 
in  the  same  manner  (a)  and  to  the  same  extent  as  to 
natural  persons. 

A  corporation  is  bound  by  an  obUgation  implied  in  law 
whenever  under  the  like  circumstances  a  natural  person 
would  be  so  bound. 

It  is  much  to  be  wished  that  the  whole  subject  should 
be  reviewed  and  put  on  a  settled  footing  by  the  Court  »of 
Appeal,  and  that  those  cases  which  are  already  virtually 
overruled  should  be  expressly  declared  to  be  no  longer  of 
authority. 

2.  Negotiable  Inst^'uments. 
The  peculiar  contracts  undertaken  by  the  persons  who  Negotiable 
issue  or  indorse  negotiable  instruments  must  by  the  nature  ^^^i 
of  the  case  be  in  writing.     A  bill  of  exchange  is  defined  as 
a  vrritten  order  for  the  pajrment  of  a  certain  sum  of  money 
unconditionally ;  a  promissory  note  as  a  written  promise 
to  pay  a  certain  sum  of  money  unconditionally  (6).     The 
acceptance  of  a  bill  of  exchange,  though  it  may  be  verbal 
as  far  as  the  law  merchant  is  concerned,  is  required  by 
statute  to  be  in  writing  (19  &  20  Vict  c.  97,  s.  6,  extending 
and  superseding  1  &  2  Geo.  4,  a  78,  s.  2,  now  expressly 
repealed  by  the  Stat.  Law  Eevision  Act,  1873).    Addi- 
tional forms  were  required  in  the  case  of  negotiable  instru- 
ments for  less  than  lOi.  by  17  Geo.  3,  c.  30 ;  but  this  was 

(a)  AamimingF%vlayv,Brid6lamd  (6)  Smith,  Mera  Law,  199,  and 

ExtUr  Ry,  Co.  7  Ex.  409, 21  L.  J.  Ex.      as  to  promissory  notes,  3  and  4  Ann, 
117,  not  to  be  now  law.  c  8  [Rev.  Stat :  o^.  9J  a.  1. 
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repealed  by  a  temporary  Act,  26  &  27  Vict.  c.  105,  which 
has  since  been  continued  from  time  to  time  by  the  annual 
Expiring  Laws  Continuance  Acts. 

3.  As  to  pwrdy  Statutory  Forms, 
sutate  of  A.  Contracts  within  the  Statute  of  Fraudis. 
^^"*^  To  write  a  commentary  on  the  Statute  of  Frauds  would 

be  quite  beyond  the  scope  of  this  work.  It  may  be  con- 
venient however  to  state  as  shortly  as  possible,  so  far  as 
contracts  are  concerned,  the  contents  of  the  statute  and 
some  of  the  leading  points  established  on  the  construction 
of  it. 

The  statute  (29  Car.  2,  c.  3)  enacts  that  no  action  shall 
be  brought  on  any  of  the  contracts  specified  in  the  4th 
section  "unless  the  agreement  upon  which  such  action 
shall  be  brought  or  some  memorandum  or  note  thereof 
shall  be  in  vnriting  and  signed  by  the  party  to  be  charged 
therewith  or  some  other  person  thereunto  by  him  lawfuUy 
authorized."  The  peculiar  operation  of  this  section  as 
distinguished  from  the  seventeenth  will  be  considered  in 
another  place  (Chapter  XII.).  The  contracts  comprised  in 
it  are — 
Promises  a.  Any  Special  promise  by  an  executor  or  administrator 
tor,*&a^"  **  to  answer  damages  out  of  his  own  estate."  No  diflScnlty 
has  arisen  on  the  words  of  the  statute,  and  the  chief  obsa'- 
vation  to  be  made  is  the  almost  self-evident  one  (whidi 
equally  applies  to  the  other  cases  within  the  statute)  that 
the  existence  of  a  written  and  signed  memorandum  is 
made  a  necessary  condition  of  the  agreement  being  enforce- 
able, but  will  in  no  case  make  an  agreement  any  better 
than  it  would  have  been  apart  from  the  statute.  A  good 
consideration,  a  real  consent  of  the  parties  to  the  same 
thing  in  the  same  sense,  and  all  other  things  necessary  to 
make  a  contract  good  at  common  law  are  still  required  as 
much  as  before  (a). 

(a)  As  to  these  contracts  of  exe-      2.  a  2  §  1. 
cutors,  2  Wms.   Ezors.  Pt.  4,  Bk. 


Digitized  by  VjOOQ IC 


STATUTE  OF  FRAUDS,  171 

/9.  "Any  special  promise  to  answer  for  the  debt  default  Gnaran- 
or  miscarriages  of  another  person." 

On  this  the  principal  points  are  as  follows.  A  promise 
is  not  within  the  statute  unless  there  is  a  debt  &;c.  of  some 
other  person  for  which  that  other  is  to  remain  liable 
(though  the  liability  need  not  be  a  present  one) :  for  there 
can  be  no  contract  of  suretyship  or  guaranty  unless  and 
until  there  is  an  actual  principal  debtor.  "  Take  away  the 
foundation  of  principal  contract,  the  contract  of  suretyship 
would  &il"  (a).  Where  the  liability,  present  or  future, 
of  a  third  person  is  assumed  as  the  foundation  of  a  contract, 
but  does  not  in  fact  exist,  then,  independently  of  the 
statute,  and  on  the  principle  of  a  class  of  cases  to  be  ex- 
plained elsewhere,  there  is  no  contract  On  the  other  hand 
a  promise  to  be  primarily  liable,  or  to  be  liable  at  all  events, 
whether  any  third  person  is  or  shall  become  liable  or  not, 
is  not  within  the  statute  and  need  not  be  in  writing. 
Whether  particular  spoken  words,  not  in  themselves  con- 
clusive, e.g,  "  Go  on  and  do  the  work  and  I  will  see  you 
paid,"  amount  to  such  a  promise  or  only  to  a  guaranty  is 
a  question  of  fact  to  be  determined  by  the  circimistaDces 
of  the  case  (a). 

Nor  is  a  promise  within  the  statute  imless  it  is  made  to 
the  principal  creditor : "  The  statute  applies  only  to  promises 
made  to  the  person  to  whom  another  is  answerable "  (6) 
or  is  to  become  so. 

A  mere  promise  of  indemnity  is  not  within  the  statute  (c), 
though  any  promise  which  is  in  substance  within  it 
cannot  be  taken  out  of  it  by  being  put  in  the  form  of  an 
indemnity  (d). 

A  contract  to  give  a  guaranty  at  a  future  time  is  as  much 
within  the  statute  as  the  guaranty  itself  {e). 

{a)McufUtUphmv.Lakeman,lj.'Bi,  JIatinoa,  4  R  &  S.  414,  82  L.  J. 

7  Q.  B.  196,  202  (in  Ex.  Ch.)  per  Q.  R  881  (Ex.  Ch.) 

Wnies,  J.,  affd.  L.  R.  7  H.  L.  17  (c)  Orippi  ▼.  JTartnoU  (last  note) ; 

nom.  Lahtman  ▼.  MownttUphen,  Wilder  v.  Dudlow,  19  Eq.  198. 

<fr)  Bawlfwood  ▼.  Kenym,  11  A.  &  {d)  Cnppe  ▼.  HartnM, 

R    488,    446;    oonooM.   Cr%pp9  v.  (e)  MaUet  v.  Bateman,  L.  R.  1 
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Agree-  #y.  "Any  agreement  made  upon  consideration  of  mar- 

ujwn  con-   riage."     A  promise  to  marry  is  not  within  these  words,  the 
Bideration  consideration  being  not  marriage,  but  the  other  party's 
riage.         reciprocal  promise  to  marry.     For  further  remarks  on  the 
,    eflfect  of  this  clause  see  Chapter  XII.,  on  Agreements  of  Im- 
perfect Obligation,  infra. 

In  the  old  books  we  frequently  meet  with  another  sort 
of  difficulty  touching  agreements  of  this  kind ;  it  was  much 
doubted  whether  matrimony  were  not  so  purely  spiritual  a 
matter  that  all  agreements  concerning  it  must  be  dealt 
with  only  by  the  ecclesiastical  courts :  the  type  of  these 
disputed  contracts  is  a  promise  by  A  to  B.  to  pay  B.  101,  if 
he  will  marry  A's  daughter.    But  this  by  the  way  (a). 


Interests 
in  land. 


8.  "  Any  contract  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them."  This 
clause  is  usually  and  conveniently  considered  as  belonging 
to  the  topic  of  Vendors  and  Purchasers  of  real  estate ;  and 
the  reader  is  referred  to  the  well-known  works  which  treat 
of  that  subject  (6).  Questions  have  arisen,  however, 
whether  sales  of  growing  crops  and  the  like  were  sales  of 
an  interest  in  iMids  within  the  4th  section  or  of  goods 


C.  P.  163  (Ex.  Ch.).  See  further  on 
this  clause,  1  Wms.  Saund.  229-285, 
1  Sm.  L.  C.  811,  note  to  Birhmyr  v. 
DameU;  Smith,  Merc.  Law,  456-9 
(8th  ed.). 

(a)  Such  promise  may  be  sued  on 
in  the  King's  Court  if  by  deed,  22 
Ass.  101,  pL  70;  otherwise  if  he 
had  promised  lOl,  with  hit  daughUr 
in  marriage,  then  it  should  be  in 
the  Court  Christian ;  Trin.  45  Ed. 
8.  24,  pi.  80 ;  action  good  without 
speciality  where  the  marriage  had 
taken  place,  Mich.  87  H.  6.  8,  pL 
18 ;  contra  (not  without  dissent) 
Trin.  17  Ed.  4.  4,  pi.  4.  In 
Bracton*8  time  the  exclusive  juris- 
diction of  the  spiritual  courts  ap- 
pears to  have  been  admitted  :  *'  ad 
forum  seculare  trahi  non  debet  per 
id  quod  minus  est  et  non  principale 
id  quod  primum  et  principale  est  in 


foro  eoclesiastico,  ut  si  ob  < 
matrimonii  pecunia  promittatur, 
licet  videatur  prima  fade  quod 
cognitio  super  catallis  et  debitis 
pertineat  ad  forum  seculare,  tamen 
propter  id  quod  mains  est  et  digniua 
trahitur  cognitio  pecuniae  promissae 
et  debitae  ad  forum  ecdedastictun, 
et  ubi  [?  ibi]  locum  non  habet  prohi- 
bitio,  cum  debitum  sit  de  testamento 
vel  matrimonio :"  foL  175  a. 

(5)  As  to  an  agreement  cMaUinl 
to  a  demise  of  land  not  being 
within  the  statute,  see  the  cases  <S 
Morgan  v.  OHffth,  L.  R.  6  Ex.  70, 
Ertkine  v.  Adeane,  8  Ch.  756,  Angdl 
V.  Dvke,  L.  R  10  Q.  B.  174.  As  to 
the  distinction  between  a  demise  and 
a  mere  licence  or  agreement  for  the 
use  of  land  without  any  change  of 
possession,  WdU  v.  iTinjfVttm-vpofi- 
i^tt«,L.R.  IOC.  P.402. 
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Within  the  17th  ;  and  these  cases  are  accordingly  discussed 
by  Mr.  Justice  Blackburn  and  Mr.  Benjamin  in  their  ex- 
positions of  the  17th  section  (a).  A  sale  of  tenant's 
fixtures,  being  a  sale  only  of  the  right  to  sever  the  fixtures 
from  the  freehold  during  the  term,  is  not  within  either 
section  (h). 

By  the  Ist  and  2nd  sections  of  the  statute  leases  for  Lcmm. 
more  than  three  years,  or  reserving  a  rent  less  than  two- 
thirds  of  the  improved  value,  must  be  in  writing  and 
signed  by  the  parties  or  their  agents  authorized  in 
writingy  and  now  by  8  t&  9  Vict.  c.  106,  s.  3,  they  must 
be  made  by  deed.  But  an  informal  lease,  though  void  as  a 
lease,  may  be  good  as  an  agreement  for  a  lease  (c). 

e  "  Any  agreement  that  is  not  to  be  performed  within  Agree- 
the  space  of  one  year  from  the  making  thereof/'  ^^  ° 

"Is  not  to  be,"  not  "is  not"  or  "may  not  be."    This  f^^fd 

.     ,  ,      n  4.   ..  .1  within  a 

means  an  agreement  that  on  the  face  of  it  cannot  be  per-  year. 
formed  within  a  year.  An  agreement  capable  of  being 
performed  within  a  year,  and  not  showing  any  intention  to 
put  oflF  the  performance  till  after  a  year,  is  not  within  this 
clause  (d).  Nor  is  an  agreement  within  it  which  is  com- 
pletely performed  by  one  party  within  a  year  (e).  ^n 
agreement  il  not  excluded  from  the  operation  of  the  clause 
by  being  made  determinable  on  a  contingency  that  may 
happen  within  a  year  (/). 

The  seventeenth  section  of  the  statute  (sixteenth  in  the  As  tot.  17 
Revised  Statutes,  but  it  will  probably  keep  its  accustomed 
name)  (g)  is  extended  by  Lord  Tenterden's  Act,  9  Geo.  4, 

(cr)  Blackbam  on  the  Contract  of  19  L.  J.  Ex.  68.    See  notes  to  Pettr 

Sale,     9-21,     Benjamin    on     Sale,  v.  CompUm^  1  Sm.  L.  C.  SS5. 

91-105 ;  ManhaU  v,  Cheen,  1  C.P.  D.  (/)  £leif  v.  Pontive  Atiuranee  Co, 

35.     And  see  1  Wms.  Saiind.  395.  1  Ex.  D.  20. 

(6)  Lee  v.  Gotten,  1  Q.  B.  D.  700.  {g)  The  difference  arises  from  the 

{c)  Dart,  y.  &  P.  1,  198.  preamble  and  the  enacting  part  of 

(rf)  Smith  V.  NecUe,  2  C.  B.  N.  S.  s.  13  being  separately  numbered  as 

67,  26  L.  J.  C.  P.  143.  18  and  14  in  former,  editions. 
(«)  Cherrif  v.  ffeming,^  Ex.  681, 
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c.  14,  s.  7,  and  as  so  extended  includes  all  executoiy  sales 
of  goods  of  the  value  of  101.  and  upwards,  whether  the 
goods  be  in  existence  or  not  at  the  time  of  the  contract. 
Its  effect  is  thoroughly  discussed  and  explained  by  Lord 
Blackburn  (on  the  Contract  of  Sale,  5-119)  and  in  Mr. 
Benjamin's  later  work  (Book  1,  Part  2,  72-226).     We  will 
here  only  refer  very  briefly  to  the  question  of  what  is  a 
sufficient  memorandum  of  a  contract  within  the  Statute. 
The  "note  Mr.  Benjamin  exhibits  (pp.  161,  167,  sqq.)  the  curious 
rendma?   difference  in  the  judicial  interpretation  of  the  "agree- 
ment" of  which  a  memorandum  or  note  is  required  by  s.  4, 
and  the  "bargain"  of  which  a  note  or  memorandum  is 
required  by  s.  17.     The  "  agreement "  of  s.  4  includes  the 
consideration  of  the  contract,  so  that  a  writing  which 
omits  to  mention  the  consideration  does  not  satisfy  the 
words  of  that  section :  but  the  "  bargain  "  of  s.  17  does  not. 
So  far  as  regards  guaranties,  however,  this  construction  of 
s.  4  having  been  found  inconvenient  is  excluded  by  the 
Mercantile  Law  Amendment  Act  1856,  19  &   20  Vict, 
c.  97,  s.  3,  which  makes  it  no  longer  necessary  that  the 
consideration  for  a  "  special  promise  to  answer  for  the  debt 
default  or  miscarriage  of  another  person  "  should  appear  in 
writing  or  by  necessary  inference  from  a  written  docu- 
ment (a). 

The  note  or  memorandum  under  the  4th  as  well  as  the 
17th  section  must  show  what  is  the  contract  and  who  are 
the  contracting  parties  (6),  but  it  need  be  signed  only  by 
the  party  to  be  charged,  whether  under  the  4th  or  the  17th 
section :  it  is  no  answer  to  an  action  on  a  contract  evi- 
denced by  the  defendant's  signature  to  say  that  the  plain- 
tiff has  not  signed  and  therefore  could  not  be  sued,  and  if 


(a)  See  notes  to  Birhmyr  w.  Dor-  of    deBcription  otherwise  than  by 

neU  and   Wa4n  v.  WctrUen,  in  Sm.  name,  Sale  v.  Lainbert,  18  £q.  1, 

L.  C.  Potter  v.  Dufield,  ib,  4,  Commim  ▼. 

(6)  WUl4am»  v.  Byme$,  1   Moo.  8coU,  20  Eq.  11,  Beer  v.  London  A 

P.  C.  N.  a  154,  iVctwfl  V.  Batffordt  Paris  Hotd  Co,  ib,  412,  Boteiter  ▼. 

L.  R.  8  0.  P.  52,  WiUiamt  v.  Jordan,  MiUer,  8  App.  Ca.  1124,  Catling  t. 

6  Ch.  D.  517;  and  as  to  sufficiency  King  (C.  A.),  5  Ch.  D.  660. 
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a  written  and  duly  signed  proposal  is  accepted  by  word  of 
mouth  the  contract  itself  is  completed  by  such  acceptance 
and  the  writing  is  a  sufficient  memorandum  of  it  (a).  It 
has  also  been  decided  that  an  acknowledgment  of  a  signa* 
tare  previously  made  by  way  of  proposal,  the  document 
having  been  altered  in  the  meantime  and  the  party  having 
assented  to  the  alterations,  is  equivalent  to  an  actual 
signature  of  the  document  as  finally  settled  and  as  the 
record  of  the  concluded  contract.  The  signature  con- 
templated by  the  statute  is  not  the  mere  act  of  writing,  but 
the  writing  coupled  with  the  party's  assent  to  it  as  a  sig- 
nature to  the  contract:  and  the  effect  of  the  parol  evidence 
in  such  a  case  is  not  to  alter  an  agreement  made  between 
the  parties  but  to  show  what  the  condition  of  the  docu- 
ment was  when  it  became  an  agreement  between  them  (b). 
Moreover  it  matters  not  for  what  purpose  the  signature  is 
added,  since  it  is  required  only  as  evidence,  not  as  belong- 
ing to  the  substance  of  the  contract.  It  is  enough  that 
the  signature  attests  the  document  as  that  which  contains 
the  terms  of  the  contract  (c).  Nor  need  the  particulars 
required  to  make  a  complete  memorandum  be  all  con- 
tained in  one  document:  the  signed  document  may  in- 
corporate others  by  reference,  but  the  reference  must 
appear  from  the  writing  itself  and  not  have  to  be  made  out 
by  oral  evidence :  for  in  that  case  there  would  be  no  record 
of  a  contract  in  writing,  but  only  disjointed  parts  of  a 
record  pieced  out  with  unwritten  evidence  (d).  One  who 
is  the  agent  of  one  party  only  in  the  transaction  may  be 
also  the  agent  of  the  other  party  for  the  purpose  of  signa- 
ture (e).     There  is  considerable  authority  (though  short 

(a)  Smith  y.  Neale^  2  C.  R  N.  S.  tracts  upon  pArti«B  by  rarpriM  and 

67,  26  L.  J.  C.  P.   148,  Reuu  v.  contrary  to  their  real  intention. 
PiehUv,  in  Ex.  Ch.Ii.  R.  1  Ex.342.  {d)  The  last  cases  on  this  subject 

(6)  SiewaH  v.  Eddowet,  L.  K.  9  are  Peirce  v.  Ootf,  L.  B.  9  Q.  B. 

C.  P.  811.  210,  Kfxmhein  v.  Johnson,  7  Ch.  D. 

(c)  Jma  ▼.  Victoria  Qrcmng  Dock  60.  Cp.  Leather  Cloth  Co,  v.  ffierom- 

Ob.  2  Q.  B.  D.  814,  828.    It  may  be  mtu,  L.  R.  10  Q.  B.  140. 
doubted  whether  this  view  of  the  (e)  As  to  this,  Murphy  v.  Bo€$ef 

statute  does  not  tend  to  thrust  con-  L.  R.  10  Ex.  126. 
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SemhU,  bf  an  actual  decision)  for  holding  that  the  Statute  of 
^H^^^e  ^^^^ds  does  not  apply  to  deeds.  Signature  is  unnecessary 
sutute.  for  the  validity  of  a  deed  at  common  law,  and  it  is  not 
likely  that  the  legislature  meant  to  require  signature 
where  the  higher  and  more  formal  solemnity  of  sealing  (as 
it  is  in  a  legal  point  of  view)  is  already  present  (a).  But 
as  in  practice  deeds  are  always  signed  as  well  as  sealed,  ' 
and  distinctive  seals  are  hardly  ever  used  except  by- 
corporations,  the  absence  of  a  signature  would  nowadays 
add  considerably  to  the  difficulty  of  supporting  a  deed  im- 
peached on  any  other  ground. 


Bills  of 
Sale  Act. 


Transfers 
of  ships 
and  copy- 
right 


The  law  as  to  the  sale  and  disposition  of  personal  chattels 
is  affected,  in  addition  to  the  Statute  of  Frauds,  by  the 
Bills  of  Sale  Act  1878,  41  &  42  Vict.  c.  31 :  but  the  sub- 
ject is  too  special  to  be  entered  on  here. 

Transfers  of  British  ships  are  required  by  the  Merchant 
Shipping  Act  1854  (s.  55  sqq.)  to  be  in  the  form  thereby 
prescribed.  Assignments  of  copyright  are  directly  or 
indirectly  required  by  the  various  statutes  on  that  subject 
to  be  in  writing  (J),  and  in  the  case  of  sculpture  by  deed 
attested  by  two  witnesses  (54  Geo.  3,  c.  56,  s.  4).  But  an 
executory  agreement  for  an  assignment  of  copyright 
apparently  need  not  be  in  writing.  And  informal  executory 
agreements  for  the  sale  or  mortgage  of  ships  seem  now  to 
be  valid  as  between  the  parties,  though  under  earlier  Acts 
it  was  otherwise  (c). 

Sale  of  There  is  "  An  Act  to  avoid  Horse-stealing  "  of  31  Eliz.  c. 

iMjAet^    12,  which  prescribes  simdry  forms  and  conditions  to  be 

overt.        observed  on  sales  of  horses   at  fairs  and  markets :  and 

"  every  sale  gift  exchange  or  other  putting  away  of  any 


(a)  Cherry  v.  ffeming,  4  Ex.  631, 
19L.  J.  Ex.  631.  Blackstone  (2. 806, 
and  see  note  in  Stephen's  Coram.,  1. 
510,  6th  ed.)  assumed  signature  to 
be  necessary. 

(6)  Leyland  v.  StewoH,  4  Ch.  D. 
419,  and  as  to  designs  JewiU  ▼. 


Eckhardt,  8  Ch.  D.  404. 

(e)  Maude  and  Pollock  on  Mer- 
chant Shipping,  8rd  ed.,  pp.  23,  note, 
88-85.  And  see  the  Amendment 
Act  of  1862,  25  and  26  Vict,  c  63, 
s.  8. 
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horse  mare  gelding  colt  or  filly,  in  fair  or  market  not  used 
in  all  points  according  to  the  true  meaning  aforesaid  shall 
be  void."  The  earlier  Act  on  the  same  subject,  2  &  3  Phil. 
&  Mary,  c.  7,  only  deprives  the  buyer  of  the  benefit  of  the 
peculiar  rule  of  the  common  law  touching  sales  in  market 
overt.  These  statutes  are  believed  to  be  in  practice 
inoperative. 

B.  Marine  Insurances.  Marine 
By  30  Vict.  c.  23,  s.  7,  marine  insurances  must  (with  the  ^' 

exception  of  insurances  against  owner's  liability  for  certain 
accidents)  be  expressed  in  a  policy. 

But  the  words  are  not  so  strict  as  those  of  the  repealed 
statutes  on  the  same  subject,  and  the  preliminary  "  slip," 
which  in  practice  though  not  in  law  is  treated  as  the  real 
contract,  has  for  many  purposes  been  recognized  by  recent 
decisions.  These  will  be  spoken  of  in  another  place  under 
the  head  of  Agreements  of  Imperfect  Obligation  (Chap. 
XII). 

C.  Transfer  of  Shares.  Tranafer 
There  is  no  general  principle  or  provision  applicable  to  ^ 

the  transfer  of  shares  in  all  companies.  But  the  general 
or  special  Acts  of  Parliament  governing  classes  of  companies 
or  particular  companies  always  or  almost  always  prescribe 
forms  of  transfer. 

In  cost-book  mining  companies  it  seems  that  no  particu- 
lar form  is  needed,  and  an  executory  contract  for  the  sale  of 
shares  need  not  as  a  rule  be  in  writing.  It  would  be  use- 
less to  enter  here  into  details :  the  reader  will  find  full 
information  in  Mr.  Justice  Lindley's  treatise,  1.  703  sqq. 

A.ssuming  joint  stock  partnerships  with  transferable 
shares  to  be  lawful  at  common  law  (which  is  the  better 
opinion)  their  shares  should  be  transferable  without  writing 
in  the  absence  of  agreement  to  the  contrary.  But  for 
reasons  elsewhere  given  this  is  now  of  no  practical 
importance. 
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^"*^^  ^     ^'  Acknowledgment  of  barred  debts. 

barred  by       The  operation  of  the  Statute  of  Limitation,  21  Jac.  1,  c. 

nSutioiL*  ^^  ^  taking  away  the  remedy  for  a  debt  may  be  exchided 
by  a  subsequent  promise  to  pay  it,  or  an  acknowledgment 
from  which  such  promise  can  be  implied.  The  promise  or 
acknowledgment  if  express  must  be  in  writing  and  signed 
by  the  debtor  (9  Geo.  4.  c.  14,  s.  1)  or  his  agent  duly 
authorized  (19  &  20  Vict.  c.  97,  s.  18).  The  subject  calls 
for  mention  here,  especially  as  the  promise  or  acknowledg- 
ment is  for  some  purposes  a  new  contract.  But  we  say 
more  of  it  under  the  head  of  Agreements  of  Imperfect 
Obligation,  Ch.  XII.  below. 

Foreign         A  short  account  of  some   of  the  foreign  laws  which 

logons  to"   correspond  more  or  less  closely  to  9ur  Statute  of  Frauds 

F^^ds^      is  given  in  the  Appendix  (Note  D.). 
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Consideration. 

Thk  following  description  of  Consideration  was  given  by  Considera- 
the  Exchequer  Chamber  in  1875 :  "  A  valuable  considera-  *^''°'  '^^**' 
lion,  in  the  sense  of  the  law,  may  consist  either  in  some 
right,  interest,  profit,  or  benefit  accruing  to  the  one  party, 
or  some  ^forbearance,  detriment,  loss,  or  responsibility, 
given,  suffered,  or  undertaken  by  the  other  '*  (a).  An  act 
or  forbearance  of  the  one  party,  present  or  promised,  in  the 
price  for  which  the  promise  of  the  other  is  bought,  and  the 
promise  thus  given  for  value  is  enforceable.  An  informal 
and  gratuitous  promise,  however  strong  may  be  the  motives 
or  even  the  moral  duty  on  which  it  is  founded,  is  not 
enforced  by  English  courts  of  justice. 

The  idea  of  Consideration  in  this  generality  is  peculiar  to  ^^^  ^ 
England:  and  the  difference  between  it  and  its  nearest  Con-  French 
tinental  analogies  is  instructive  enough  to  be  worth  dwelling  ^^' 
upon  a  little.     We  read  in  the  French  Code  Civil,  following 
Pothier :  "  L'obligation  sans  cause,  ou  sur  une  fausse  cause, 
ou  sur  une  cause  illicite,  ne  pent  avoir  aucun  effbt "  (6). 
Looking  at  this  text  alone,  nothing  would  at  first  sight  seem 
more  natural  to  an  English  lawyer  than  simply  to  translate 
cause  by  consideration.    But  let  him  turn  to  a  French 
commentary  on  the  Code,  and  he  finds  no  distinct  and 
comprehensive  definition  of  caicse  as  a  legal  term  of  art, 

(a)  CnrrU  v.  Misa,  L.  R.  10  Ex.  Gas  Co.  L.  R.  10  Q.  B.  92,  95 ;  and 

at  p.  162,  per  Car.  referring  to  Com.  the  definitionB  of  the  I.  C.  A.  in 

Dig.  Action  on  the  Case,  Assnmpsit  Note  A,  in  the  Appendix  below. 

B.  1-15.    Cp.  Evans,  Appendix  to  (6)  Code  Q\y,  1131,  Pothier  Obi. 

Pothier  on  Obligations,  No.  2,  and  §  42. 
Edyware  Highway  Board  v.  Harrow 
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but  a  scholastic  discussion  oi  efficient,  filial,  and  imjndsive 
causes  (a).  Going  on  to  see  what  is  in  fact  included  in  the 
cause  of  the  French  law,  we  find  it  wider  than  our  Con- 
sideration in  one  way  and  narrower  in  another.  On  the 
one  hand  the  existence  of  a  natural  [i.e.  moral]  obligation, 
or  even  of  a  real  or  supposed  duty  in  point  of  honour  only  (6), 
may  be  quite  enough.  Nay,  the  deliberate  intention 
of  conferring  a  gratuitous  benefit,  where  such  intention 
exists,  is  a  sufficient  foundation  for  a  binding  unilateral 
promise:  "Dans  les  contrats  de  bienfaisance,  la  liberality 
que  Tune  des  parties  veut  exercer  en  vers  Tautro  est  une 
cause  suffisante  de  Tengagement  qu'elle  contracte  envers 
elle."  (Pothier,  l.c)  (c).  The  meaning  of  sans  cause 
seems  accordingly  to  be  confined  to  cases  of  what  we  should 
call  total  failure  (as  distinguished  from  mere  absence)  of 
consideration  (tZ).  On  the  other  hand  there  is  this  limita- 
tion, that  the  promisee  must  have  an  interest  in  the  subject- 
matter  of  the  promise  which  is  apparent  and  capable  of 
estimation  (Pothier  §§  54,  65,  60).  This  doctrine  seems  to 
have  arisen  from  a  doubtful  extension,  if  not  a  misunder- 
standing, of  the  technical  rules  which  governed  the  Roman 
Stipulation.  Of  course  a  contract  between  A.  and  B.  cannot 
as  a  rule  give  a  right  of  action  to  C,  but  the  maxim  AUeri 
stipidaH  nenio  potest  (e)  is  relied  on  by  French  jurispru- 
dence as  equivalent  to  the  wider  general  proposition  that  a 
promise  by  A.  to  B.  to  do  something  for  C's  benefit  gives 
no  right  of  action  to  any  one.  Pothier  puts  this  case  :  The 
owner  of  a  wall  opposite  my  friend's  window  promises  at 
my  request  to  whitewash  it  so  as  to  give  my  friend  more 

{a)  Demolombe,  Cours  du  Code  be  escaped  by  insertiog  a  liquidated 

Nap.  24.  829.  penal  eum  payable  to  U»e  stipulator  : 

(6)  '*  D^sir  de  satisfaire  aux  lois  a  Stipulation  thus  f|:amed.  Will  you 

de  I'honneur  et  de  la  d^icatesse."  pay  so  much  to  J.  S.  on  such  a  day? 

Sirey  and  Gilbert,  Codes  Annot^  would  be  naught,  but  if  it  ran.  Will 

ad  loo.;  Demolombe,  op.  cit  p.  335.  you  pay  so  much  to  me  if  you  do 

(c)  The  same  in  the  modem  law,  not  pay  J.  S.  ?  it  was  good  enough, 

pee  extract  from  Rogron  in  Lang-  It  is  not  quite  clear  from  Bracton^s 

dell's  Sel.  Ca.  on  Cont.  169.  language  (fo.  100  a-h)  whether  he 

{d)  Demolombe,  op.  cit.  p.  342.  meant  to  contradict  the  rule  of  the 

(«)  D.  45.   1  de  V.  o.  88,  §  17;  civil  law. 
I.  3.  19,  §  4.    The  rule  could  always 
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light :  I  cannot  sue  him  for  not  doing  it,  though  I  had 
promised  to  pay  him  for  it  and  should  have  been  liable  to 
pay  for  the  work  if  done.  In  English  phrase  the  rule  would 
seem  to  come  to  this: — there  can  be  no  contract  where  the 
nature  of  the  agreement  is  such  that  the  promisee  could 
recover  only  nominal  damc^es  for  a  breach  of  it.  But  it 
seems  the  doctrine  is  not  much  favoured,  and  slight  circum- 
stances are  laid  hold  of  to  exclude  its  application,  e.fj,  a 
contingent  legal  liability  of  the  pronii  ee  in  respect  of  the 
subject-matter.  The  Code  (Art.  1119)  expresses  no  more 
in  terms  than  the  Latin  maxim,  but  is  of  course  construed 
in  the  same  way  (a).  In  the  Civil  Code  of  Lower  Canada, 
however,  we  find  the  English  consideration  introduced, 
professedly  as  a  synonym  of  cause  (ss.  984,  989):  it  would 
seem  therefore  that  the  English  jurisprudence  on  this  point 
has  been  there  introduced  by  English  lawyers,  and  has  in 
effect  supplanted  the  French  by  its  greater  convenience  and 
simplicity.  Notwithstanding  these  differences  it  seems 
possible  that  the  English  Consideration  may  owe  some  part 
of  its  origin  to  the  Roman  Causa.  The  Roman  theory  whe- 
ther in  its  classical  or  in  its  modem  shape  falls  short  of  the 
completeness  and  common  sense  of  our  own ;  but  only  one 
step  seems  wanting  (6).  If  the  Roman  lawyers  or  the 
civilians  in  modem  times  had  ever  fairly  asked  themselves 
what  were  the  common  elements  in  the  various  sets  of 
facts  which  under  the  name  of  caiisa  made  various  kinds 
of  contracts  actionable,  they  could  scarcely  have  failed  to 
extract  something  equivalent  to  our  Consideration. 

The  fact  that  they  did  not  take  that  step  is  much  more  History 
difficult  to  account  for  than  the  fact,  if  a  fact  it  be,  that  we  English 
did.     But  the  history  of  the  English  doctrine  is  obscure,  at  concep- 
least  the  present  writer  has  found  it  so.     The  most  we  can 
affirm  is  that  the  general  idea  was  formed  somewhere  in 
the  latter  part  of  the  fifteenth  century  ;  that  at  the  same 

(a)  Codes  Annot^,  ad  loc;  De-      taking  it:    D.   19.   5.   de    praeecr. 
molombe,  op.  dt.  p.  198.  verbis,  15  ;  Hanter's  Roman  Law, 

(b)  IJIpiiui  once  comes  near   to      873. 
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time  or  a  little  later  mtduin  jxictam  lost  its  ancient  mean- 
ing, {viz,  an  agreement  not  made  by  specialty  so  as  to 
support  an  action  of  covenant,  or  falling  within  one  of 
certain  classes  so  as  to  support  an  action  of  debt)  and  came 
to  mean  what  it  does  now ;  and  that  the  word  Considera- 
tion in  the  sense  now  before  us  came  into  use,  at  least  as 
a  settled  terra  of  art,  still  later.  It  is  hardly  needful  to 
mention  that  in  the  early  writers  consUlerare,  consideratlo 
always  mean  the  judgment  of  a  court :  this  usage  has 
been  preserved  down  to  our  own  time  in  the  judgments  of 
the  common  law  courts  in  the  form  "  It  is  considered  "  (a). 
C*ae{n87  The  early  cases  of  actions  of  assumpsit,  of  which  we 
gave  a  specimen  in  the  last  chapter,  show  by  negative 
evidence  which  is  almost  conclusive  that  in  the  first  half 
of  the  15th  century  the  doctrine  of  Consideration  was 
quite  unformed.  But  in  1459  we  find  a  great  advance  in 
a  case  to  which  we  have  already  referred  as  showing  that 
an  action  of  debt  would  then  lie  on  any  consideration 
executed.  The  case  was  this  :  Debt  in  the  Common  Pleas 
on  an  agreement  between  the  plaintiff  and  defendant  that 
plaintiff"  should  marry  one  Alice,  the  defendant's  daughter, 
on  which  marriage  defendant  would  give  plaintiff*  100 
marks.  Averment  that  the  marriage  had  taken  place 
and  the  defendant  refused  to  pay.  Dan  vers,  J.  said :  "  The 
defendant  has  Quid  pro  quo :  for  he  was  charged  with  the 
marriage  of  his  daughter  and  by  the  espousals  he  is  dis- 
charged, so  the  plaintiff*  has  done  what  was  to  be  paid  for. 
So  if  I  tell  a  man,  if  he  will  carry  twenty  quarters  of  wheat 
of  my  master  Prisot's  to  G.,  he  shall  have  408.,  and  there- 
upon he  carry  them,  he  shall  have  his  action  of  debt 
against  me  for  the  408.;  and  yet  tJis  thing  is  not  done  for 
me,  Imt  only  by  my  command :  so  here  he  shows  that  he 
has  performed  the  espousals,  and  so  a  good  cause  of  action 

(a)  By  the  Judicature  Acts  the  which  disfigures  most  of  our  modem 

form  has  been  altered  to  "  It  is  ad-  reforms.     "  It  is  doomed  "  would  at 

judged, "  apparently  from  the  wanton  least  have  been  solemn  and  English 

love  of  leaving  nothing  unchanged  if  change  there  must  needs  be. 
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has  accrued  to  him :  otherwise  if  he  had  not  performed 
them "  (a).  Moile,  J.  agreed :  Prisot,  C.  J.  and  Danhy,  J. 
thought  such  an  action  not  maintainahle  except  on  a 
specialty,  and  an  ohjection  was  also  taken  to  the  jurisdic- 
tion on  the  ground  of  marriage  being  a  spiritual  matter 
(cp.  p.  172,  supra) :  the  case  was  adjourned  and  the  result 
is  not  stated*  It  is  pretty  clear  however  that  Danvers  at 
any  rate  had  grasped  the  leading  and  characteristic  point 
of  the  modem  learning  of  Consideration — namely  that 
when  a  thing  is  done  at  a  man's  request  the  law  does  not 
ask  whether  it  is  for  his  apparent  benefit,  but  takes  it  as 
against  him  to  be  of  the  value  he  has  himself  chosen  to 
put  upon  it  The  word  is  not  here  used,  but  the  thing  is 
expressed  by  Quid  pro  quo:  so  it  is  in  another  curious 
case  of  the  same  year,  where  a  bond  given  for  an  assign- 
ment of  debts  was  decreed  in  Chancery  to  be  cancelled,  for 
the  reason  that  no  duty  (6)  was  vested  in  the  assignee  by 
the  assignment,  so  that  he  had  not  Quid  pro  quo  for  his 
bond.  Whence  it  seems  that  an  assignment  of  debts  was 
not  then  recognized  as  creating  any  right  which  could  be 
enforced  in  equity  (c).  Some  time  later  we  find  the  prin- 
ciple expressed  thus :  If  I  promise  J.  S.  a  certain  sum  for 
the  commons  [board]  of  J.  D.  an  action  of  debt  lies  for  this, 
"  car  la  ley  intend  que  J.  D.  est  un  tiel  per  que  service  jeo 
aie  advantage  "  {d).  In  the  Doctor  and  Student  (A.D.  1530) 
we  find  substantially  the  modem  doctrine,  though  this  last 
point  is  not  particularly  mentioned.  The  following  pas- 
sage shows  that  the  notion  of  nudum  pactum  was  then 
completely  transformed : — 

(a)  M.  37  H.  6.  8,  pi.  18.  pL  33,  one  objection  taken  was  that 

(fr)  Sie  in  the  book :  the  word  is  it  was  not  shown  what  the  builder 

here  and   elsewhere    used  with  a  was  to  have  for  his  work.    But  I 

doable  *8g9ct»  like  cUigatio,  as  debt  suspect  the  idea  is  not  so  much  of  a 

still  is.     The  phrase  quid  pro  quo  quid  pro  quo  to  support  the  promise, 

seems  to  be  of  native  English  growth:  as  that  without  reward  there  cotdd 

Du  Cange  at  any  rate  Imows  it  only  be  no  relation  of  hiring  and  service 

as  an  English  term  of  art.  to  found  a  duty  of  doing  the  work 

(c)  Hit  87  H.  6,  13,  pL  3.     In  properly. 

the  earlier  case  above  cited  (p.  155)  {d)  1  Rol.  Ab.  593,  pi.  7,  citing 

of  an  action  for  not  building  a  mill  17  E.  4.  5 ;  and  see  other  cases  and 

according  to  promise,  3  H.  6,  36,  dicta  there  coUected. 
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Doctor  and  And  a  nude  or  naked  promise  is  where  a  man  promiseth  another 
Studeut,  ^Q  g^yg  jjjj^  certain  money  such  a  day,  or  to  huild  an  hoase,  or  to  do 
him  such  certain  service,  and  nothing  is  assigned  for  the  money,  for 
the  huilding,  nor  for  the  service ;  these  be  called  naked  promises 
because  there  is  nothing  assigned  why  they  should  be  made  ;  and  I 
think  no  action  lieth  in  those  cases,  though  they  be  not  performed. 
(Dial.  2,  c.  24.) 

Not  many  lines  below  this  passage  the  word  Considera- 
tion is  used,  but  in  such  a  way  as  to  make  it  probable  that 
'^^^.  the  writer  did  not  regard  it  as  a  technical  term.  But  so 
Shading-  far  as  we  know'  the  first  full  discussion  of  Consideration  by 
ateotton  ^^^^  name  is  in  Plowden's  report  of  Sluirington  v. 
Mich.  7  &  St  rot  ton  (Mich.  7  ifc  8  Eliz.)  (a).  The  question  in  the 
case  was  whether  natural  love  and  affection  was  a  good 
consideration  to  support  a  covenant  to  stand  seised  to  uses. 
The  action  was  trespass,  and  the  defendants  justified  as 
servants  of  parties  entitled  under  the  covenant.  The 
argument  for  the  plaintiffs  insists  on  "value  or  recom- 
pense **  as  the  essence  of  Consideration,  and  shows  a  full 
understanding  of  the  law  in  its  modem  sense.  Among 
other  cases  marrying  the  promisor's  daughter  at  his  reque.-^t 
is  put  as  a  good  consideration.  The  argument  for  the 
defendants  is  long  and  desultory,  and  goes  into  much 
irrelevant  matter  about  Aristotle,  the  utility  of  marriage, 
and  the  Law  of  Nature :  and  the  notion  is  brought  in  that 
the  consideration  for  a  promise  must  show  some  apparent 
benefit  to  the  promisor :  it  is  said  that  a  promise  to  pay 
money  in  consideration  of  marriage,  such  as  above  men- 
tioned,would  be  nudum  pactum  but  for  regard  to  Nature  (6). 
It  is  also  said  that  every  deed  imports  a  consideration, 
namely  the  will  of  him  that  made  it.  But  this  seems  a 
desperate  argument.  For  it  must  be  remembered  that  the 
common  law  rule  of  a  deed  wanting  no  consideration  at  all 
was  inapplicable  (c).     Before  the  Statute  of  Uses  a  merely 

(a)  Plowd.  298,  302.  been  of  Erst  impression. 

{b)  It  is  curious  that  the  case  was  (c)  The  passage  is  cited  in  some 

argued  on  principle  without  any  re-  modem  books  aa  an  illustratian  of 

ference  to  precedents  in  the  Court  or  authority  for  that  rule,  but  mani- 

of  Chancery.    It  can  scarcely  have  f estly  per  incuriam. 
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gratuitous  agreement  or  declaration  of  uses  without  any 
transfer  of  legal  possession  was  ineffectual  to  create  a  use 
even  if  made  by  deed :  and  the  Statute  executes  a  legal 
estate  only  where  before  the  Statute  there  would  have 
been  a  use  enforceable  in  equity.  In  the  result  the  Court 
held  that  the  covenant  was  effectual  to  transfer  the  use, 
natural  love  and  aflfection  being  a  sufficient  consideration 
to  support  it.  It  does  not  appear  whether  they  were  pre- 
pared to  go  the  whole  length  of  the  argument  for  the 
defendants  and  hold  natural  love  and  affection  a  good 
consideration  for  contracts  of  all  sorts. 

As  is  well  shown  by  this  case,  the  question  of  Considera-  Trueorigin 
tion  was  of  importance  in  the  learning  of  Uses  before  the  trine  per^ 
statute  (a).     And  the  reflection  is  obvious  that  both  the  ^*P»  ^^ 
general  conception  and  the  name  of  Consideration  may  ^ 
well  have  had  their  origin  in  the  Court  of  Chancery  and 
the  law  of  uses,  and  have  been  thence  imported  into  the 
law  of  contracts  ratlier  than  developed  by  the  common 
law  courts.     On  this  hypothesis  (which  however  is  not 
offered  with  any  confidence  (&) )  the  connexion  with  the 
Roman  catLsa  would  if  anything  be  more  likely  than  on 
the  other.     A  more  complete  search  than  we  have  been 
able  to  make  might  perhaps  be  rewarded  by  the  discovery 
of  positive  evidence  on  this  point. 

It  was  the  work  of  a  long  time  to  settle  the  doctrine  in  Fluctua- 

all  points  as  we  now  have  it.     A  curious  illustration  of  the  ^"^^j^t^* 
*  ,        ,  ,  doctrine  in 

extent  to  which  it  was  left  open  even  in  the  last  century  modem 

is  furnished  by  PiUans  v.  Van  Mierop  (c).     The  actual  p^J^  „. 

decision  was  on  the  very  sound  principle  (characteristic,  as  "Van  Mie- 

we  have  seen,  of  our  law)  that  "  any  damage  to  another  or  '^^' 

suspension  or  forbearance  of  his  right  is  a  foundation  for 

his  undertaking  and  will  make  it  binding,  though  no  actual 

benefit  accrues  to  the  party  undertaking  "  Ql),     But  Lord 

(a)  Only  the  precautions  long  em-  in  bis  book  on  "The  Common  Law'* 
bodied  in  the  practice  of  convey-  (Boston,  1881),  and  deserves  careful 
ancers  prevent   it  from    being  so      attention.     See  Introduction. 

(c)  3  Burr.  1664.  (A.D.  1765.) 


(h)  A  different  one  has  been  put  (d)  Per  Yates,  J.  at  p.  1674. 

forward  by  Mr.  O.  W.  Holmes,  junr., 
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Mansfield  threw  out  the  suggestion  (which  Wihnot,  J. 
showed  himself  inclined  to  follow,  though  not  wholly  com- 
mitting himself  to  it)  that  there  is  no  reason  why  agree- 
ments in  writing,  at  all  events  in  commercial  affairs,  shotdd 
not  be  good  without  any  consideration.   "A  nudum  pactum 
does  not  exist  in  the  usage  and  law  of  merchants.     I  take 
it  that  the  ancient  notion  about  the  want  of  consideration 
was  for  the  sake  of  evidence  only    ...    in  commercial 
cases  amongst  merchants  the  want  of  consideration  is  not 
an  objection"  (a).     It  is  true  that  this  was  and  has  re- 
mained a  solitary  dictum  barren  of  results  ;  its  anomalous 
character  was  inghtly  seen  at  the  time  and  it  has  never 
been  followed  (b) ;  but  the  fact  that  such  an  opinion  could 
be  expressed  at  all  from  the  bench  is  sufficiently  striking. 
This  suggestion  of  setting  up  a  new  class  of  Formal  Con- 
tracts (for  such  would  have  been  the  effect)  came,  as  it  was, 
too  late  to  have  any  practical  influence.     But  if  it  had 
occurred  a  century  or  at  |iny  rate  two  centuries  earlier  to 
a  judge  of  anything  like  Lord  Mansfield's  authority,  the 
whole  modem  development  of  the  English  law  of  contract 
might  have  been  changed,  and  its  principles  might  have 
been  (with  only  minute  theoretical  differences)  assimilated 
to  those  of  the  law  of  Scotland. 
Promises        Another  point  of  great  importance  remained  open  even 
on^moral    ^^  practice  down  to  a  much  later  time.     The  anomalous 
<l»*yj        doctrine  that  the  existence  of  a  previous  moral  obligation 
WnSng      is  enough  to  support  an  express  promise   was  held  by 
F^  I  ood  ®^i^^^^  judges  a  few  generations  back,  and  was  overruled 
r.  Kenyon.  only  in  1840  by  the  decision  of  the  Exchequer  Chamber 
that  "a  mere  moral  obligation  arising  from  a  past  benefit 
not  conferred  at  the  reque^  of  the  defendant  **  is  not  a 
Past  con-    good  consideration  (c).     A  question  still  not  free  from  un- 

sideration 

ineffectual      ^^^  3  -q^^^  1669-70.  ments  by  special^  and  agreementa 

{h)  In  1778  it  was  distinctly  con-  by    parol ;   nor   is  there  any  such 

tradicted   by    the    opinion  of  the  third  class,  as  some  of  the  counsel 

Judges  delirered  to  the  House  of  have  endeavoured  to  maintain,  as 

Lords  in  Barm  v.  Hughes,  7  T.  R.  contracts  in  writing/* 
850,n.-"AUcontractsare,bythebiws  (c)  Eaitvfood  Y.Kenyon,  11  A.  & 

of  England,  distinguished  Into  agree*  E.  438,  446. 
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certainty  is  whether  a  past  benefit  is  in  any  case  a  good 
consideration  for  a  subsequent  promise.     On  principle  it 
should  not  be.     For  the  jmst  service  was  either  rendered 
without  the  promisor's  consent  at  the  time,  or  with  his 
consent  but  without  any  intention  of  claiming  a  reward  as 
of  right,  in  neither  of  which  cases  is  there  any  foundation 
for  a  contract  [(t) ;  or  it  was  rendered  with  the  promisor's 
consent  and  with  an  expectation  known  to  him  of  reward 
as  justly  due,  in  which  case  there  were  at  once  all  the 
elements  of  an  agreement  for  reasonable   reward.     It  is  Supposed 
said,  however,  that  services  rendered  on  request,  no  definite  tkm^:^ 
promise  of  reward  being  made  at  the  time,  are  a  good  con-  Lamplejgh 
sideration  for  a  subsequent  express  promise  in  which  the  wait, 
reward  is  for  the  first  time  defined.     But  there  is  no  satis- 
factory  modem   instance   of  this  doctrine,  and  it  would 
perhaps  now  be  held  that  the  subsequent  promise  is  only 
evidence  of  what  the  parties  thought  the  service  worth  (6). 
It  is  also  said  that  the  voluntary  doing  by  one  party  of  Perform, 
something  which  the  other  was  legally  bound  to  do  is  a  another's 
good  consideration  for  a  subsequent  promise  of  recompense.  ^***^  ^*^'y- 
But  the  authority  for  this  proposition  is  likewise  found  to 
be  unsatisfactory.     Not  only  is  it  scanty  in  quantity,  but 
the   decisions,  so   far  as   they   did   not  proceed   on   the 
now  exploded   ground   that  moral  obligation  is  a  suffi- 
cient consideration,  appear  to  rest  on  facts   establishing 
an  actual  tacit  contract  independent  of  any  subsequent 
promise. 

Another    exceptional   or    apparently    exceptional   case  Acknow- 

ledgment 
of  barred 

(a)  "  It  is  not  reasonable  that  one  ference  between  debt  and  assumpBit  debts, 

man  should  do  another  a  kindness,  in  this  respect :  it  was  held  that  a 

and  then  charge  him  with  a  recom-  past  consideration  would  not  sup- 

penae."  1  Wms.  Saund.  356.  port  an  action  of  debt,  but  (on  the 

(6)  LampUigh  v.  BrathtoaU,  Hob.  theory  that  in  assumpsit  the  con- 

105.  and  1  Sm.  L.  C;  see  per  Erie,  tractual  relation  of  the  parties  was 

C.  J,,  13  C.  B.  N.  S.  at  p.  740.  The  not  the  cause  of  action,  but  only  a 

caae  of  Bradford  t.  Botdkan,  decided  sort  of  inducement  of  it)  that  it  was 

by  the  Irish  Court  of  Exchequer  in  enough  for  assumpsit.      Manh  v. 

1858,  wiU,  for  English  lawyers  at  Raimford,  2  Leon.  Ill,  Sidenham  v. 

leaat,  hardly  outwdgh  this  dictum.  WorUngton^  ib.  224i ;  O.  W.  Holmes, 

At  an  eariier  time  Acre  was  a  dif-  The  Common  Law,  286,  297. 
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which  certainly  exists  is  that  of  a  debt  barred  by  the 
Statute  of  Limitation,  on  which  the  remedy  may  be 
restored  by  a  new  piomise  on  the  debtor's  part.  The 
theory  is  that  the  legal  remedy  is  lost  but  the  debt  is  not 
destroyed,  and  the  debt  subsisting  in  this  domiant  condi- 
tion is  a  good  consideration  for  a  new  promise  to  pay  it. 
This  is  not  logically  satisfying,  for  obviously  there  is 
no  real  equivalent  for  the  new  promise,  and  the  only 
motive  that  can  generally  be  assigned  for  it  is  the  feeling 
that  it  would  be  morally  wrong  not  to  pay.  It  would  be 
better  to  say  at  once  that  the  law  of  limitation  does  not 
belong  to  substantive  law  at  all,  but  is  a  special  rule  of 
procedure  made  in  favour  of  the  debtor,  who  may  waive 
its  protection  if  he  deliberately  chooses  to  do  so  (a). 

Historically  the  truth  of  the  matter  seems  to  be  that 
suitors  and  judges  have  made  attempts  in  various  direc- 
tions to  strain  legal  principle  for  the  purpose  of  making 
people  fulfil  promises  or  pay  for  services  which  could  not 
easily  be  said  to  have  been  really  contracted  for,  but  which 
also  represented  benefits  they  were  never  intended  to  have 
for  nothing.  These  attempts  were  in  part  favoured  by  the 
confused  and  fictitious  manner  in  which  all  quasi- 
contractual  transactions  were  treated ;  request,  considera- 
tion, and  promise  having  become,  instead  of  the  names  of 
real  facts,  counters  for  pleaders  to  play  with.  In  many 
cases  the  enterprise  failed,  in  some  it  succeeded.  The 
residue  of  successes  appears  in  a  few  anomalous  rules  still 
laid  down  by  the  text-writers  (6). 

The  Indian  Contract  Act  (s.  25)  (c)  has  not  only  pre- 

(a)  See   more  on  this  point  in  (1)  It  is  expressed  in  writing  and 

Ch.  XIL  registered  nnder   the  law  for  the 

(6)  I  am  unable  either  to  give  any  time  being  in  force  for  the  registra- 

good  reason  for  omitting  this  topic  tion  of  assurances,  and  is  mwie  on 

of    past    consideration    in   former  account  of  natural  love  and  affection 

editions,  or  to  add  anything  of  sub-  between  parties  standing  in  a  near 

stance  to  the  excellent  discission  of  relation  to  each  other ;  or  unless 

it  by  Sir  W.  R.  Anson  (Principles  (2)  It  is  a  promise  to  compensate, 

of  the  English   Law  of  Contract,  wholly  or  in  part,  a  person  who  has 

85-95).  already  voluntarily  done  something 

(c)  An  agreement  made  without  forthepromisor,  or  something  which 

consideration  is  void,  imless  the  promisor  was  legally  compv-Uable 
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served  but  extended  the  rules  of  English  law  as  to  the 
validity  of  promises  to  give  a  recompense  for  benefits 
already  received.  But  it  has  rightly  discarded  the  fiction 
of  a  past  consideration,  and  treats  these  rules  as  positive 
exceptions  to  the  principle  that  an  agreement  made  with- 
out consideration  is  void.  It  keeps,  however,  the  doubtful 
doctrine  that  a  consideration  executed  on  actual  request 
will   support  a  subsequent   express  promise   (s.   2,   sub- 

It  is  a  corollary  from  the  rule  above  shown  (pp.  181, 183)  Adequacy 
to  be  a  distinguishing  mark  of  English  jurisprudence  that  gid^tion 
the  amount  of  the  consideration  is  not  material.   "The  value  ^o^  ^• 
of  all  things  contracted  for  is  measured  by  the  appetite  of  ^to. 
the  contractors,  and  therefore  the  just  value  is  that  which 
they  be  contented  to  give  "  (a). 

It  is  accordingly  treated  as  an  "  elementary  principle 
that  the  law  will  not  enter  into  an  inquiry  as  to  the 
adequacy  of  the  consideration  *'  (6).  This  is  of  long  stand- 
ing, and  illustrated  by  many  cases.  "  When  a  thing  is  to 
be  done  by  the  plaintifif,  be  it  never  so  small,  this  is  a 
sufficient  consideration  to  ground  an  action"  (c).  "A.  is 
possessed  of  Blackacre,  to  which  B.  has  no  manner  of  right, 
and  A.  desires  B.  to  release  him  all  his  right  to  Blackacre, 
and  promises  him  in  consideration  thereof  to  pay  him  so 
much  money ;  surely  this  is  a  good  consideration  and  a 
good  promise,  for  it  puts  B.  to  the  trouble  of  making  a  re- 
lease "  (cZ).  The  following  are  modern  examples.  If  a 
man  who  owns  two  boilers  allows  another  to  weigh  them, 
this  is  a  good  consideration  for  that  other's  promise  to  give 

to  do ;  or  unless  agreement  is  a  contract 

(3)    It  is    a   promise   made    in  (a)    Hobbes,   Leviathan,   pt.    1. 

writing  and  signed  by  the  person  c.  15. 

to  be  charged  therewith,  or  by  his  (6)   Wcstlake  v.   Adams,  6  C.  B. 

agent  generally    or    specially    an-  N.  S.  248,  265,  24  L.  J.  C.  P.  271, 

thorized    in    that    behalf,   to    pay  per  Byles,  J. 

wholly  or  in  part  a  debt  of  which  (c)  Sturlyn  y.  Albany,  Cro.  Eliz. 

thd  creditor  might  have  enforced  67,  and  see  Cro.  Gar.  70,  and  mar- 

payment  but  for  the  law  for  the  ginal  references  there. 

limitotion  of  snits.  (d)  Holt,  C.  J.  12  Mod.  459. 

In  any  of  these  cases,  snch  an 


Digitized  by  VjOOQ IC 


190  CONSIDERATION. 

them  up  after  such  weighing  in  as  good  condition  as  before. 
"  The  defendant"  said  Lord  Demnan  "had  some  reason  for 
wishing  to  weigh  the  boilers,  and  he  could  do  so  only  by 
obtaining  permission  from  the  plaintiff,  wliich  he  did 
obtain  by  promising  to  return  them  in  good  condition. 
We  need  not  inquire  what  benefit  he  expected  to 
derive"  (a).  So  parting  with  the  possession  of  a  document, 
though  it  had  not  the  value  the  parties  supposed  it  to 
have  (6),  and  the  execution  of  a  deed  (c),  though  invalid 
for  want  of  statutory  requisites  (d),  have  been  held  good 
considerations.  In  the  last  mentioned  case  the  justice  of 
the  decision  was  very  plain:  the  deed  was  an  appren- 
ticeship indenture  which  omitted  to  set  forth  particulars 
required  by  the  statute  of  Anne  then  in  force  (e) : 
the  apprentice  had  in  fact  served  his  time,  so  that  the 
benefit  of  the  consideration  had  been  fully  enjoyed.  In 
like  manner  a  licence  by  a  patentee  to  use  the  patented 
invention  is  a  good  consideration  though  the  patent  should 
turn  out  to  be  invalid  (/).  In  a  late  case  in  the  Supreme 
Court  of  the  United  States  a  release  of  a  supposed  right  of 
dower,  which  the  parties  thought  necessary  to  confirm  a 
title,  was  held  a  good  consideration  for  a  promissory  note((/). 

.Same  rule  Decided  cases  in  equity  to  the  same  effect  are  not  wanting. 

in  eqmty.  j^  j^^  |^^^  j^^jj  ^^^^  ^  transfer  of  railway  shares  on  which 
nothing  has  been  paid  is  a  good  consideration  (h)  ;.  and  that 
if  a  person  indebted  to  a  testator's  estate  pays  the  probate 
and  legacy  duty  on  the  amount  of  the  debt,  this  is  a  good 
consideration  for  a  release  of  the  debt  by  the  residuary 


(a)  Bairibridge  v.  Finnstonr,  8  A.  (e)  8  Ann.  c  5  (9  in  Ruffh.)  rep. 

h  £.  743.  Inland  Revenue  Repeal  Act  IS 70, 

(6)  Hatgh  v.  Brooks  (Q.  B.   and  33  &  34  Vict  c  99.     See  now  the 

Ex.  Ch.),  10  A.  &  E.  309,  320,  334.  Stamp  Act  1870,  83  &  34  Vict,  c 

Or    letting    the    promisor    retain  97,  s.  40. 

possession  of  a  document  to  which  (/)  Lawe$  v.  Purser,  26  L.  J. 

the  promisee  is  entitled  :  Ifart  v,  Q.  B.  25. 

MUe$,  4  C.  B.  N.  S.  371,  27  L.  J.  (g)  Sykes  v.  Chadwick,  18  WaUaco 

O.  P.  218.  141. 

(c)  Cp.  Jones  v.  Waite,  9  CI.  and  (A)  ChedU  v.  Kenward,  3  De  G. 

F.  101.  &  J.  27. 

{d)  See  note  (2»),  p.  189. 
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l^atees  (a) :  a  strong  case,  for  this  view  was  an  after- 
thought to  support  a  transaction  which  was  in  origin  and 
intention  certainly  gratuitous,  and  in  substance  an  incom- 
plete voluntary  release  ;  the  payment  was  simply  by  way 
of  indemnity,  it  being  thought  not  right  that  the  debtor 
should  both  take  his  debt  out  of  the  estate  and  leave  the 
estate  to  pay  duty  on  it.  The  consent  of  liquidators  in  a 
voluntary  winding-up  to  a  transfer  of  shares  is  a  good  con- 
sideration for  a  guaianty  by  the  transferor  for  the  payment 
of  the  calls  to  become  due  from  the  transferee  (6).  An 
agreement  to  continue — i.e.  not  to  determine  immediately 
— an  existing  seivice  terminable  at  will,  is  likewise  a  good 
consideration  (c).  The  principle  of  all  these  cases  may  be 
summed  up  in  the  statement  made  in  so  many  words  by 
the  judges  in  more  than  one  of  them,  that  the  promisor  has 
got  all  that  he  bargained  for.  There  has  been  another 
rather  peculiar  case  in  equity  which  was  to  this  effect.  An 
agreement  is  made  between  a  creditor,  principal  debtor, 
and  surety  under  a  continuing  guaranty,  by  which  no  new 
undertaking  is  imposed  on  the  surety,  but  additional 
remedies  are  given  to  the  creditor,  which  he  is  to  enforce 
if  requested  to  do  so  by  the  surety.  Held  that  if  by  his 
own  negligence  the  creditor  deprives  himself  of  the  benefit 
of  these  remedies,  the  surety  is  discharged.  The  real  mean- 
ing erf  what  is  there  said  about  consideration  seems  to  bo 
that  as  between  the  creditor  and  the  surety  it  is  not 
material  (d).  Closely  connected  in  principle  with  the  fore-  Considtsra- 
going  class  of  cases,  though  not  identical  with  them,  is  the  b!^^nSu- 
rule  that  the  consideration  for  a  promise  may  well  be  con-  g<nt. 
tingent,  that  is,  it  may  consist  in  the  doing  of  something 

(rt)  Taylor  v.  Manners,  1  Ch.  48,  and  it  was  suggested  byway  of  sup- 
by  Tomer,  L.  J.  dub.  Knight  Bruce  plying  a  new  consideration  that  on 
L.  J.  the  faith  of  the  creditor's  increased 

(6)  CUve  V.  Financial  Corporation,  remedy  the  surety  might  in  fact  have 

16  Eq.  363,  375.  abstidned  from  determining  it     But 

(c)   Qravdy  v.  Barnard,  18   Eq,  surely  this  will  not  do :   the  true 

518.  ground  is  the  creditor's  original  duty 

{d)  Watson  v.  AUcoch,  4  D.  M.  G.  to  the   surety,  which   covers    sob- 

242.  '    The    guaranty   was    deter-  lequently     acquired      rights     and 

minable  by  notice  from  the  surety,  remedies. 
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by  the  promisee  which  he  need  not  do  unless  he  chooses, 
but  which  being  done  by  him  the  contract  is  complete  and 
the  promise  binding.  If  a  tradesman  agrees  to  supply  on 
certain  terms  such  goods  as  a  customer  may  order  during 
a  future  period,  he  cannot  sue  the  customer  for  not  order- 
^g  any  goods,  but  if  the  customer  does  order  any  the  con- 
dition is  fulfilled,  the  consideration  is  perfected,  and  there 
is  a  complete  contract  which  the  seller  is  bound  to 
perform  (a). 
Inade-  Inadequacy  of  consideration  coupled  with  other  things 

M^t^nffs  ^^y  however  be  of  great  importance  as  evidence  of  fraud, 
in  Equity:  ^^ ^  when  the  validity  of  a  contract  is  in  dispute:  and  it 
XI.  has  been  considered  (though  the  better  opinion  is  other- 

wise) to  be  of  itself  suflScient  ground  for  refusing  specific 
performance.     This  subject  will  be  examined  under  the 
head  of  Undue  Influence,  Ch.  XL,  post. 
Reciprocal      Reciprocal  promises  may  be  and  in  practice  constantly 
aT™^      are  the  consideration  for  one  another,  and  so  constitute  a 
M^?be°'  ^i^^^^g  contract.     It  is  said  that  in  order  to  be  a  good 
possible:    consideration  a  promise  must  be  a  promise  to  do  something 
orrSeT"^  which  the  promisor  has  the  means  of  performing ;  but  this 
proposition,  though  affirmed  by  an  authority  little  short  of 
judicial  (6),seems  unwarrantably  wide.    The  true  limitation, 
it  is  submitted,  is  that  the  thing  promised  must  be  in  itself 
possible,  and  such  as  the  promisor  is  legally  competent  to 
perform;  this  last  point  is  what  the  cases  cited  for  the 
general  statement  really  go  to  show,  though  certainly  there 
are  some  dicta  much  more  largely  expressed  (c).     In  this 

(a)  0,  N,  Ry,  Co,  v.  WUham,  L.  R.  its  terms. 
9  C.  P.  16.     Contra  a  recent  case  in  (6)  2  Wma.  SaunA  430. 

New  York  (Benjamin  on  Sale,  55),  (c)  Hadam  v.  Sherwood^  10  Binsr. 

and  see  Mr.  Wald's  note  here.    Cer-  540,  Nerot  v.  Wallace,  3  T.  R  17, 

tainly  there  is  some  difficulty  in  where  the  dicta  of  Lord  Kenyon, 

accepting  the  doctrine  in  this  form :  C.  J.  and  Ashburst,  J.  are  those 

and  the  better  view  seems  to  be  meant    in    the    text.      Buller  and 

that  the  so-called  agreement  of  the  Grose,  J  J.  confined  their  judgments 

seller  is  really  a  continuing  offer  to  the  true  ground  of  the  case,  viz, 

which,  while  unrevoked,  becomes  a  that  the  ^^eement  then  in  question 

binding  promise  when  accepted  by  was  t2^a/ as  being  against  the  policy 

an  order  of  goods  in  conformity  with  of  the  bankrupt  laws. 
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form  the  proposition  is  completely  covered  by  the  general 
law  touching  impossible  and  unlawful  agreements,  and  we 
know  of  nothing  that  requires  us  to  lay  down  any  wider 
rule  as  part  of  the  distinct  learning  of  consideration.  There 
is  certainly  no  general  rule  that  a  promise  cannot  be  sued 
on  unless  the  promisor  had  in  fact  the  means  of  perfonning 
it  when  he  made  it ;  and  if  we  said  that  the  undertaking 
of  a  legal  liability  is  not  to  be  deemed  a  consideration 
unless  the  liability  be  substantial,  we  should  be  setting  up 
in  another  shape  the  often  exploded  supposition  that  the 
adequacy  of  the  consideration  can  be  inquired  into. 

It  is  certain  however  that  a  promise  which  is  to  be  a  Must  be 
good  consideration  for  a  reciprocal  promise  must  be  such  as  ^bleT^ 
can  be  enforced  :  it  must  therefore  be  not  only  lawful  and 
in  itself  possible,  but  reasonably  definite.  Thus  a  promise 
by  a  son  to  his  father  to  leave  off  making  complaints  of  the 
father's  conduct  in  family  affairs  is  no  good  consideration 
to  support  an  accord  and  satisfaction,  for  it  is  too  vague  to 
be  enforced  (a).  And  upon  a  conveyance  of  real  estate 
without  any  pecuniary  consideration  a  covenant  by  the 
grantee  to  build  on  the  land  granted  such  a  dwelling-house 
as  he  or  his  heirs  shall  think  proper  is  too  vague  to  save 
the  conveyance  from  being  voluntary  within  27  Eliz.  c.  4  (6). 

For  the  same  reason,  neither  the  promise  to  do  a  thing  Must  not 
nor  the  actual  doing  of  it  will  be  a  good  consideration  if  thing  one 
it  is  a  thing  which  the  party  is  already  bound  to  do  either  w  ali-eady 
by  the  general  law  or  by  a  subsisting  contract  with  the  other  generally 
party  (c).     It  is  obvious  that  an  express  promise  by  A.  to  B.  ^'^  ^  f** 
to  do  something  which  B.  can  already  call  on  him  to  do  can  to  do. 
in  contemplation  of  law  produce  no  fresh  advantage  to  B. 
or  detriment  to  A.     But  the  doing  or  undertaking  of  any- 

{a)  WhiU  T.  Muett,  23  L.  J.  Ex.  210. 

86  :  this  seems  the  ratio  decidendif  (c)  See  Leake,  618  ;  and,  besides 

thoagh  so  expressed  only  by  Parke,  authorities  there  given.  Deacon  t. 

R  who  asked  in  the  course  of  argu-  GridUy,  15  C.  R  295,  24  L.  J.  C.  P. 

ment,  "  Is  an  agreement  by  a  father  17,  and  the  judgment  on  the  7th 

in  consideration  that  his  son  will  not  plea  in    Mallalieu  v.    Hodgton,  16 

bore  him  a  binding  contract?'*  Q.  B.  689,  20  L.  J.  Q.  B.  S39. 

(6)  Roiher  v.    WiUiam$,  20  Kq. 

O 
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thing  beyond  what  one  is  already  bound  to  do,  though  of 
the  same  kind  and  in  the  same  transaction,  is  a  good  con- 
sideration. A  promise  of  reward  to  a  constable  for  render- 
ing services  beyond  his  ordinary  duty  in  the  discovery  of 
an  offender  is  binding  (a) :  so  is  a  promise  of  extra  pay  to 
a  ship's  crew  for  continuing  a  voyage  after  the  number  of 
hands  has  been  so  reduced  by  accident  as  to  make  the 
voyage  unsafe,  so  that  the  crew  are  not  bound  to  proceed 
under  their  original  articles  (6).  Again  there  will  be  con- 
sideration enough  for  the  promise  if  an  existing  right  is 
altered  or  increased  remedies  given.  Thus  an  agreement 
to  give  a  debtor  time  in  consideration  of  his  paying  the 
same  interest  that  the  debt  already  carries  is  inoperative, 
but  an  agreement  to  give  time  or  accept  reduced  interest 
in  consideration  of  having  some  new  security  would  be  good 
and  binding.  The  common  proviso  in  mortgages  for  reduc- 
tion of  interest  on  punctual  payment — Le,  payment  at  the 
very  time  at  which  the  mortgagor  has  covenanted  to  pay 
it — seems  to  be  without  any  considemtion,  and  it  is  con- 
ceived that  if  not  under  seal  such  a  proviso  could  not  be 
enforced  (c).  Again  the  rule  does  not  apply  if  the  promise 
is  in  the  nature  of  a  compromise,  that  is  if  a  reasonable 
doubt  exists  at  the  time  whether  the  thing  promised  be 
already  otherwise  due  or  not,  though  it  should  be  after- 
wards ascertained  that  it  was  so.  The  reason  of  this  will 
be  more  conveniently  explained,  so  far  as  it  needs  explana- 
tion, when  we  speak  presently  of  forbearance  as  a  con- 
sideration. 
But  may  In  the  casc  where  the  party  is  already  bound  to  do  the 
thing  one  Same  thing,  but  only  by  contract  with  a  third  person,  there 
u  bound     ig  gome  difference  of  opinion.     But  there  seems  to  be  no 

to  a  third 

person  to     soIid  reason  why  the  promise  should  not  be  good  in  itself, 
and  therefore  a  good  consideration.     It  purports  to  create 

{a)  Eiir/land  v.  DaviiUon,  11  A.  &  against,  however,  if  so  desired,  by 

E.  856.  fixing    the    times     for    *' punctual 

{b)  Hartley  v.  PoMonby^  7  E.  &  payment "  a  single  day  earUer  than 

B.  872,  26  L  J.  Q.  B.  322.  those    named    in    the    mortgagor's 

(c)  This  could  be  at  once  provided  covenant 


do. 
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a  new  and  distinct  right,  which  must  always  be  of  some 
value  in  law,  and  may  be  of  appreciable  value  in  fact.  B. 
may  well  be  much  interested  in  A/s  performing  his  con- 
tract with  C,  but  yet  so  that  the  circumstances  which  give 
him  an  interest  in  fact  do  not  give  him  any  interest  which 
he  can  assert  in  law.  The  power  to  claim  A.'s  performance 
in  his  own  right  will  then  be  valuable  to  him,  and  why 
may  he  not  entitle  himself  to  it  by  contract,  and  bind  him- 
self to  pay  for  it  ?  This  opinion  has  been  expressed  and 
acted  on  in  the  Court  of  Exchequer  (a),  and  seems  implied 
in  the  judgment  of  the  majority  of  the  Court  of  Common 
Pleas  in  a  case  decided  some  weeks  earlier  (6),  which  affords 
a  curious  modem  example  of  a  class  of  agreements  already 
mentioned  as  having  in  former  times  given  rise  to  much 
litigation  and  even  to  conflicts  of  jurisdiction.  An  uncle 
wrote  to  his  nephew  in  these  terms :  "  I  am  glad  to  hear  Shadwell 
of  your  intended  marriage  with  E.  N. ;  and  as  I  promised  ^ell.  ' 
to  help  you  at  starting  I  am  happy  to  tell  you  that  I  will 
pay  to  you  one  hundred  and  fifty  pounds  yearly  during  my 
life,"  subject  to  a  contingency  not  material  to  be  now  stated. 
The  marriage  took  place,  and  for  several  years  this  annuity 
was  paid ;  after  which  it  fell  into  arrear,  the  uncle  died, 
and  th^  nephew  sued  his  executors.  It  was  pleaded 
amongst  other  things  that  the  marriage  was  not  at  the 
testator's  request  and  that  there  was  no  consideration  for 
the  promise.  Erie,  C.  J.  and  Keating,  J.  held  (but  with- 
out saying  in  terms  that  the  existence  of  the  engagement 
to  marry  at  the  date  of  the  imcle*s  promise  could  make  no 
difference)  that  on  the  whole  the  marriage  must  be  taken 
to  have  been  at  the  testator  s  request,  and  so  was  a  suffi- 
cient consideration.  Byles,  J.  dissented,  thinking  that  as 
no  express  request  appeared,  so  none  could  be  implied,  for 

(a)  SeoUon  v.   Pegg,  6  H.  &  N.  of  an  actual  right,  that  of  rescind- 

295,  30  L,  J.  Ex.  225.     The  prin-  ing  the  contract  with  C.'b  consent : 

ciple  inay  also  be  put  in  this  way,  Anson,  p.  81. 

that   A.  tnnds  himself  to   B.   not  (6)  ShadweU  v.  ShadwrU,  9  C.  B. 

merely  not   to  break  his  contract  N.  S.  159,  30  L.  J.  C.  P.  145. 
with  C.,  but  to  forbear  the  exercise 

02 
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the  nephew  was  already  bound  to  the  marriage  and  the 
uncle  knew  it :  he  stated  the  rule  to  be  that  a  promise  to 
do  what  one  is  already  bound,  though  only  to  a  third  per- 
son, to  do,  cannot  be  a  consideration  (a);  and  he  seemed 
disposed  to  treat  it  as  a  matter  of  public  policy.  Unless 
put  on  that  ground,  indeed,  it  would  amount,  as  was  pointed 
out  in  the  Exchequer  (6),  to  saying  that  a  man  cannot 
have  an  interest  in  the  performance  of  a  contract  made  with 
another. 

But  even  if  we  do  I'egard  the  rule  of  law  as  paramount 
to  the  interest  of  the  parties — a  view  for  which  it  may  bo 
said  that  as  a  matter  of  fact  an  individual  citizen  might 
often  find  it  less  troublesome  to  pay  a  man  for  performing 
his  legal  duty  than  to  take  the  proper  steps  for  making 
him  perform  it — there  still  appeal's  to  be  good  reason  for 
the  distinction.  To  allow  promises  to  be  binding  if  made 
in  consideration  of  the  promisee  doing  or  undertaking 
what  he  is  already  bound  generally  or  to  the  promisor  to 
do  would  be  to  give  direct  encouragement  to  breaches  of 
public  and  private  duty.  But  where  the  duty  js  to  a  third 
person  only,  this  reason  does  not  apply ;  the  encourage- 
ment to  unlawful  conduct,  if  any,  is  too  remote  and  pre- 
carious to  count  for  anything. 

Rales  as  to      The  doctriue  of  Consideration,  especially  this  last  part 

tkm  ex-"*    of  it,  has  bcen  extended  with  not  very  happy  results  be- 

tended  to   yond  its  proper  scope,  which  is  to  govern  the  formation  of 

charge  of    contracts,  and  has  been  made  to  regulate  and  restrain  the 

contracts,   discharge  of  contracts.     For  example,  where  there  is  a 

contract  of  hiring  with  a  stipulation  that  the  wages  due 

shall  be  forfeited  in  the  event  of  the  servant  being  drunk, 

a  promise  not  under  seal  to  pay  the  wages  notwithstanding 

(a)  And  so  thongbt  some  of  the  time  that  tin  agreement  to  execute 

judges  in  Jones  v.   Waite^  5  Bing.  a   separation   deed    could   not   be 

N.  C.  341, 351,  3.56.     But  the  actual  directly  enforced, 
decision  there  (i6.,  9  CI.  &  F.  101)  (6)  Per  Wilde,  B.  5fof*a»  v.  Ptgg, 

would  be  a  clear  authority  the  other  supra, 
WAjf  had  it  not  been  assumed  at  the 
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a  forfeiture  is  not  binding  without  a  new  consideration  (a). 
But  it  is  thought  unnecessary  to  enter  liere  on  this  matter, 
which  the  reader  will  find  set  forth  in  the  notes  to  Cumber 
V.  Wane  (6).  It  is  still  the  rule  of  English  law  that  a  debt 
of  lOOZ.  may  be  perfectly  well  discharged  by  the  creditor's 
acceptance  of  a  peppercorn  at  the  same  time  and  place  at 
which  the  lOOL  are  payable,  or  of  ten  shillings  at  an  earlier 
day  or  at  another  place,  but  that  nothing  less  than  a  release 
under  seal  will  make  his  acceptance  of  991.  in  money  at 
the  same  time  and  place  a  good  discharge  (c) :  although 
modern  decisions  have  confined  this  absurdity  within  the 
narrowest  possible  limits  (6). 

If  it  IS  agreed  between  creditor  and  debtor  that  the  Th©  con- 
duty  shall  be  performed  in  some  particular  way  different  fo/Jtril" 
from  that  originally  intended,  this  may  well  be  binding  :  *»<>»  of 
for  the  creditor's  undertaking  to  do  something  different 
though  only  in  detail  from  what  he  at  first  undertook  to 
do,  or  even  relinquishing  an  option'  of  doing  it  in  more 
ways  than  one,  would  be  consideration  enough,  and  the 
Cotirt  could  not  go  into  the  question  whether  it  gave  any 
actual  advantage  to  the  creditor.  But  if  the  new  agree- 
ment amounts  to  saying  that  the  debtor  shall  at  his  own 
option  perform  the  duty  as  at  first  agreed  upon  or  in  some 
other  way,  it  cannot  be  binding  without  a  new  considera- 
tion :  as  where  an  entire  sum  is  due,  and  there  is  an  agree- 
ment to  accept  payment  by  instalments,  this  would  be 
good,  it  seems,  if  the  debtor  undertook  not  to  tender  the 
whole  sum :  but  in  the  absence  of  anything  to  show  such 
an  undertaking,  the  agreement  is  a  mere  voluntary  in- 


(rt)  Monhnan  v.  ShepherdiKm^  11  express  tbe  contrary.     The  rule  in 

A.  &  E.  41 1 .  Pinnd'i  case,  it  may  be  noted,  though 

(6)  1  Sm.  L.  C.  841  sqq.,  see  the  paradoxical,  is  not  anomalous.    It  is 

existing  law  summed  up,  pp.  351  the  strictly  logical  result  of  canying 

— 356.  out  a  general  principle  beyond  the 

(c)  PiniuCi  ca.  5  Co.  Rep.  117.  bounds  within  which  it  is  reasonably 

The  Indian  Contract  Act  (s.   68,  applicable, 
illust  h)  is  accordingly  careful  to 
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dulgence,  and  the  creditor  remains  no  less  at  liberty  to 
demand  the  whole  sum  than  the  debtor  is  to  pay  it  (a). 
LoMorfor*      The  loss  or  abandonment  of  any  right,  or  the  forbearance 
of  righto  as  ^  exercise  it  for  a  definite  or  ascertainable  time,  is  for 
oonsidera*  obvioiis  reasons  as  good  a  consideration  as  actually  doing 
something.     In  Mather  v.  Lord  Maidstone  (6)  the  loss  of 
collateral  rights  by  the  promisee  supported  a  promise  not- 
withstanding that  the  main  part  of  the  consideration  failed. 
The  action  was  on  a  bill  of  exchange.     This  bill  was  given 
and  indorsed  to  the  plaintiff  as  in  renewal  of  another  bill 
purporting  to  be  accepted  by  the  defendant  and  indorsed 
to  the  plaintiff.     The  plaintifif  gave  up  this  first  bill  to  the 
defendant ;  thirty  days  afterwards  it  was  discovered  that 
it  was  not  really  signed  by  the  defendant :  yet  it  was  held 
that  he  was  liable  on  the  second  bill,  for  the  plaintiff  had 
lost  his  remedy  against  the  other  parties  to  the  first  bill 
during  the  time  for  which  he  had  parted  with  the  possession 
of  it,  and  that  was  consideration  enough. 
Forbear-        As  to  forbearance,  the  commonest  case  of  this  kind  of 
sue :  must  consideration  is  forbearing  to  sue.      The  forbearance  or 
d*ffTt«      promise  of  it  must  be,  as  we  said,  for  a  definite  or  ascer- 
ft^certftin-   tainable  time  in  order  to  be  a  good  consideration.     For- 
abletime.  jjearance  for  a  reasonable  time  is  enough,  for  it  can  be 
ascertained  as  a  question  of  fact  what  is  a  reasonable  time 
in  any  given  case :  and  an  undertaking  in  terms  which 
are  in  themselves  vague,  such  as  "  forbearing  to  press  for 
immediate  payment"  may  be  construed  by  help  of  the 
circumstances  and  context  as  meaning  forbearance  for  a 
-^fl'-steasonable  time  (c). 
There  That  which  is  forborne  must  also  be  the  exercise  or 

Mtual  or"^  enforcement  of  some  legal  or  equitable  right  which  is  at 


{a)  McManttM  v.  Baric,  L.  H.  5  case  o£  AUiawe  Bank  v.  Broom,  2 

Ex.  65.  Dr.  &  Sm.  289,  which  at  first  sight 

(b)  18  C.  B.  273,  25  L.  J.  C.  P.  looks  like  a  decision  that  a  promise 
800.  to  forbear  suing  for  no  time  in  par- 

(c)  Oldershaw  v.  King  (Ex.  Ch.)  ticular  is  a  £^od  consideration,  is 
2  H.  &  N.  517,  27  L.  J.  Ex.  120,  perhaps  to  be  supported  on  this 
ftud  see  1  Wms.  Saund.  225.     Tlie  ground. 
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least  readonably  believed  to  exist  This  is  aimply  the  honajide 
converse  of  a  rule  already  given.  As  a  promise  by  A.  to  S^t. 
B.  is  naught  if  it  is  only  a  promise  to  do  something  A.  is 
already  bound,  either  absolutely  or  as  against  B.,  to  do,  so 
it  is  equally  worthless  if  it  is  a  promise  not  to  do  some- 
thing which  B.  can  already,  as  a  matter  either  of  public 
or  of  private  right,  forbid  A.  to  do.  Such  is  the  theoretical 
expression  of  the  rule,  if  we  assume  the  existing  rights  of 
the  parties  to  be  known :  but  as  in  practice  they  often  are  Why  com- 
not  known,  but  depend  on  questions  of  law  or  of  fact,  or  ^™ind- 
both,  which  could  not  be  settled  without  considerable  ing. 
trouble,  common  sense  and  convenience  require  that  com- 
promises of  doubtful  rights  should  be  recognized  as  binding, 
and  they  constantly  are  so  recognized.  Unless  we  chose 
to  treat  these  as  an  exception,  which  would  be  absurd,  the 
statement  must  be  modified  thus — A  promise  by  A.  to  B. 
not  to  do  some  thing  or  to  prosecute  some  claim  is  not  a 
good  consideration  if  A.  knows  that  the  thing  is  one  which 
B.  can  already  forbid  him  to  do,  or  that  the  claim  has  no 
foundation  (a).  "  Every  day  a  compromise  is  effected  on  the 
ground  that  the  party  making  it  [a  doubtful  claim]  has  a 
chance  of  succeeding  in  it,  and  if  he  bona  fide  believes  he 
has  a  fair  chance  of  success,  he  has  a  reasonable  ground  for 
suing  and  his  forbearance  to  sue  will  constitute  a  good 
consideration.  When  such  a  person  forbears  to  sue  he 
gives  up  what  he  believes  to  be  a  right  of  action  and  the 
other  party  gets  an  advantage  ...  It  would  be  another 
matter  if  a  person  made  a  claim  which  he  knew  to  be  un- 
founded and  by  a  compromise  derived  an  advantage  under 
it :  in  that  case  his  conduct  would  be  fraudulent "  (6). 

This  rule  applies  in  the  case  (which  apart  from  authority 
might  possibly  seem  doubtful)  where  the  claim  given  up  is 
on  a  disputed  promise  of  marriage  (c).    The  real  considera- 

(a)  PerhAps  we  might  add  *'  or  if  above. 

Vy  reasonable   diligence   be  might  {h)  CaUi«herY,Bisckoffsheim,Ij.'EL 

know  :'•  but  more  probably  means  6  Q.  B.  449, 462,  per  Cockbum,  C.J. 

of  knowledge  would  only  be  evidence  (c)  Keenan  v.  Handley,  2  D.  J, 

of  actual  knowledge.     Cp.  p.  46,  S.  283. 
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tion  and  motive  of  a  compromise,  as  well  in  our  law  as  in 
the  civil  law  and  systems  derived  from  it,  is  not  the  sacri- 
fice of  a  right  but  the  abandonment  of  a  claim  (a),  A 
partial  compromise  in  which  the  undertaking  is  not  simply 
to  stay  or  not  to  commence  legal  proceedings,  but  to 
conduct  them  in  some  particular  manner  or  limit  them  to 
some  particular  object,  may  well  be  good :  but  here  again 
the  forbearance  must  relate  to  something  within  the  proper 
scope  of  such  proceedings.  A  promise  to  conduct  proceed- 
ings in  bankruptcy  so  as  to  injure  the  debtor's  credit  as 
little  as  possible  is  no  consideration,  for  it  is  in  truth  merely 
a  promise  not  to  abuse  the  proceas  of  the  Court  (6). 

Reaction  The  main  end  and  use  of  the  doctrine  of  Consideration 
genend  ^^  ^^^  modem  law,  whatever  may  have  been  its  precise 
doctrine  of  origin,  is  to  fumish  us  with  a  reasonable  and  comprehensive 

Considera-  n      t  t  »  t  i  ti  ii»n  i 

tion  on  set  ot  rules  which  can  be  applied  to  all  informal  contracts 
mid^B^l  w^^^^^^  distinction  of  their  character  or  subject-matter. 
Formal  contracts  remain,  strictly  speaking,  outside  the 
scope  of  these  rules,  which  were  not  made  for  them,  and 
for  whose  help  they  had  no  need.  But  it  was  impossible 
that  so  general  and  so  useful  a  legal  conception  as  that  of 
Consideration  should  not  make  its  way  into  the  treatment 
of  formal  contracts,  though  with  a  diflferent  aspect.  The 
ancient  validity  of  formal  contracts  could  not  be  amplified, 
but  it  might  be  restrained :  and  in  fact  both  the  case-law 
and  the  legislation  of  modem  times  shew  a  marked  tendency 
to  cut  short  if  not  to  abolish  their  distinctive  privileges,  and 
to  extend  to  them  as  much  as  possible  the  free  and  rational 
treatment  of  legal  questions  which  has  been  developed  in 
modern  times  by  the  full  recognition  of  informal  trans- 
actions. 

Most  oon-  There  is  some  reason,  as  we  have  seen,  to  believe  that 
^StyT  ^  ^^^  doctrine  of  Consideration  owes  its  origin  to  the  Court 

{a)  Trigge  v.  LavaUie,  15  Moo.       WUhy  v.  Elgety  L.  R.  10  C.  P.  497. 
P.  C.  271,  282  (a  case  from  Lower  (6)  Bramcdl  v.   WiUiami^  L.  R. 

Canada,  then  under  old  Fr.  law) ;      2  C.  P.  196. 
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of  Chancery :  and  by  that  Court  its  fullest  application  wa« 
maintained  in  modem  times.    A  merely  gratuitous  contract 
under  seal  is  legally  enforceable  (with  some  peculiar  ex- 
ceptions) unless  it  can  be  shown  that  behind  the  apparently 
gratuitous  obligation  there  is  in  fact  an  unlawful  or  immoral 
consideration.     Courts  of  equity  did  not,  in  the  absence  of 
any  special  ground  of  invalidity,  interfere  with  the  legal 
effect  of  formal  instruments :  but  they  would  not  extend 
their   special  protection   and    their  special   remedies   to 
agreements,  however  formal,  made  without  consideration. 
A  voluntary  covenant,  though  under  seal,  "  in  equity,  where  No  specific 
at  least  the  covenantor  is  living  (a),  or  where  specific  per-  J^^^* 
formance  of  such  a  covenant  is  sought,  .  .  stands  scarcely,  voluntary 
or  not  at  all,  on  a  better  footing  than  if  it  were  contained  thoughlv 
in  an  instrument  unsealed  "  (6).     And  this  restriction  is  *^*^^*' 
not  affected  by  the  union  of  legal  and  equitable  jurisdiction 
in  the  High  Court  of  Justice. 

Even  the  first  part  of  our  statement  must  be  taken  with 
a  qualification  of  some  importance  to  which  allusion  is 
made  in  the  passage  just  cited.  The  rule  that  a  court  of 
equity  will  not  grant  specific  performance  of  a  gratuitous 
contract  is  so  well  settled  that  it  is  needless  to  cite  further 
authorities  for  it:  and  it  is  not  to  be  overlooked  that 
whereas  the  other  rules  that  limit  the  application  of  this 
peculiar  remedy  are  of  a  more  or  less  discretionary  kind, 
and  founded  on  motives  of  convenience  and  the  practical 
requirements  of  procedure  rather  than  on  legal  principle, 
this  is  an  absolute  and  unqualified  rule  which  must  be  con- 
sidered as  part  of  the  substantive  law. 

It  is  the  practice  of  equity,  however,  at  all  events  when  But  exist* 
the  want  of  consideration  is  actively  put  forward  as  an  ^naidera- 
objection  (and  the  practice  must  be  the  same,  it  is  con-  ^°."**y 


aliunde. 


(a)  We  shall  see  under  the  head  if  the  donor,  or  even  his  repreeenta- 

of  undue  influence   that  a  system  tives,  choose  within  any  reasonable 

of  presumptions  has  been  established  time  afterwards  to  dispute  it. 

which  makes  it  difficult  in  many  (6)  Per  Knight  Bruce,  L.  J.  JTeXr- 


for  persons  claiming  under  a      trteA  v.  Manning,  1  D.  M.  6.  176. 
voluntary  deed  to  uphold  its  validity      1 88. 
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ceived,  when  the  objection  is  made  by  way  of  defence  in  an 
action  for  specific  performance)  to  admit  evidence  of  an 
agreement  under  seal  being  in  fact  founded  on  good  con- 
sideration, where  the  deed  expresses  a  nominal  consideration 
(a)  or  no  consideration  at  all  (6),  though  (save  in  a  case  of 
fraud  or  illegality)  a  consideration  actually  inconsistent 
with  that  expressed  in  the  deed  could  probably  not  be 
shown  (a). 
Equity  Closely  connected  with  this  in  principle  is  the  rule  of 

effect  to  ^*  equity  that  although  no  consideration  is  required  for  the 
im^ect  validity  of  a  complete  declaration  of  trust,  or  a  complete 
transfer  of  any  legal  or  equitable  interest  in  property,  yet 
an  incomplete  voluntary  gift  creates  no  right  which  can  be 
enforced.  Certain  recent  decisions  have  indeed  shown  a 
tendency  to  infringe  on  this  rule  by  construing  the  circum- 
stances of  an  incomplete  act  of  bounty  into  a  declaration 
of  trust,  notwithstanding  that  the  real  intention  of  the 
donor  was  evidently  not  to  make  himself  a  trustee,  but  to 
divest  himself  of  all  his  interest  (c).  But  these  have  been 
disapproved  in  still  later  judgments  which  seem  entitled  to 
more  weight  (rf). 

(a)  LetfchiUrt  oa.  1  Eq.  231.  475. 

(6)  JUandly  Ry,  <fc  Dock  Co,  v.  Z.  (<f)  Warrhur  v.  Rogerz^   16  Eq. 

<t«  N,  W.  Ry,  Co,  8  Ch.  942.  340,  Richard$  v.  Ddbridge,  18  Eq. 

(c)  Richardson  v.  Richardson,  3  11,  Moore  v.  Moore,  ib.  474,  HearUey 

Eq.  686,  Morgan  v.  MafUson,  10  Eq.  v.  Nicholson,  19  Eq.  283. 


Digitized  by  VjOOQ IC 


203 


CHAPTER  V. 

Persons  affected  by  Contract. 

General  Rvlea  as  to  Paiiies. 

The  original  and  simplest  type  of  contract  is  an  agree-  Original 
ment  creating  an  obligation  between  certain  persons.  The  contract, 
persons  are  ascertained  by  their  description  as  individuals, 
and  not  by  their  satisfying  any  general  class  description : 
or,  more  shortly,  they  are  denoted  by  proper  names  and  not 
by  class-names  (a).  And  the  persons  who  become  parties 
in  the  obligation  created  by  the  agreement  are  the  persons 
who  actually  conclude  the  agreement  in  the  first  instance, 
and  those  only.  The  object  of  this  chaptor  will  be  to  point 
oiit  the  extent  to  which  modem  developments  of  the  law 
of  contract  have  altered  this  primary  type  either  hy  modi- 
fications co-extensive  with  the  whole  range  of  contract  or 
by  special  classes  of  exceptions. 

The  fundamental  notion  from  which  we  must  take  our 
departure  is  one  that  our  own  system  of  law  has  in  common 
with  the  Roman  system  and  the  modem  law  of  other 
civilized  countries  derived  therefrom.  There  is  some 
evidence  that  we  ourselves  got  this  (together  with  other 
principles  of  the  law  of  contract)  from  Roman  sources. 
However  that  may  be,  we  find  it  as  firmly  established  in 
our  own  system  as  in  the  Roman  from  a  very  early  date, 

(a)  Savigny,  ObL  §  53  (2. 16),  cp.      nUJy,  t5.  §§  63-70,  pp,  1M86. 
on  the  tabject  of  this  chapter  gene* 
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though  it  happens   not  to  be   definitely  expressed  in  a 
general  form  in  any  of  our  authorities.     A  wide  statement 
of  the  principle  may  be  given  in  the  shape  of  a  maxim 
thus: 
Legal  ef-        The  legal  efiects  of  a  contract  are  confined  to  the  con- 

f  ects  con-     .        ..  .. 

fined  to      tractmg  parties. 

contract-        This,  like  most  if  not  all  legal  maxims,  is  a  generalization 
'  which  can  be  useful  only  as  a  compendious  symbol  of  the 
particulars  from  which  it  is  generalized,  and  cannot  be 
This  understood  except  by  reference  to  those  particulars.     The 

^*de^e^*  first  step  towards  the  necessary  development  may  be  given 
loped.  in  a  series  of  more  definite  but  still  very  general  rules, 
which  we  shall  now  endeavour  to  state,  embodying  at  the 
same  time  those  qualifications,  whether  of  recent  intro- 
duction or  not,  which  admit  of  being  stated  in  an  equally 
general  form. 

Defini-  We  give  some  preliminary  definition  of  terms  which  it 

*  ^^'         will  \yQ  convenient  to  use  in  extended  or  special  senses.    A 
contract  creates  an   obligation  between   the  contracting 
parties,  consisting  of  duties  on  the  one  part  and  the  right 
to  demand  the  performance  of  them  on  the  other. 
"Creditor"      Any  party  to  a  contract,  so  far  as  he  becomes  entitled  to 
"debtor."  have  anything  performed  under  the  contract,  is  called  the 
creditor.     So  far  as  he  becomes  bound  to  perform  anything 
imder  the  contract  he  is  called  the  debtor. 
"Repre-  ^      Representation,  represcmtatives,  mean  respectively  suc- 
cession and  the  person  or  persons  succeeding  to  the  general 
rights  and  liabilities  of  any  person  in  respect  of  contracts 
whether  by  reason  of  the  death  of  that  person  or  otherwise. 
"  Third  ^     A  third  person  means  any  person  other  than  one  of  the 
^"°"'       parties  to  the  contract  or  his  representatives  (a). 

Rulei.  Rules,    1.  The  original  parties  to  a  contract  must  be 

Parties,      p^i^ons  ascertained  at  the  time  when  the  contract  is  made. 

(a)  Contracts  for  the  sale  of  land  parties.  But  here  the  obligation  is 
are  enforodhble  in  equity  by  and  treated  as  attached  to  the  particular 
against  the  hehrs  or  devisees  of  the      property. 
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2.  The  creditor  can  demand  performance  from  the  debtor  ^^^^^  per- 
or  his  representatives.     He  cannot  demand  nor  can  the  bound, 
debtor  require  him  to  accept  performance  from  any  third 
person :  but  the  debtor  or  his  representatives  may  perform 

the  duty  by  an  agent. 

3.  No  third  person  can  become  entitled  by  the  contract  Third  per- 
itself  to  demand  the  performance  of  any  duty  under  the  ^^Jed. 
contract. 

Exception.  Provisions  contained  in  a  settlement  made 
upon  and  in  consideration  of  marriage  for  the  benefit  of 
children  to  be  born  of  the  marriage,  or,  in  the  case  of  a 
woman  mariying  again,  for  the  benefit  of  her  children  by 
auy  former  marriage,  may  be  enforced  by  the  persons 
entitled  to  the  benefit  thereof  (a). 

4.  Persons  other  than  the  creditor  may  become  entitled  Assign- 
by  representation  or  assignment  to  stand  in  the  creditor's  ™*"  ' 
place  and  to  exercise  his  rights  under  the  contract. 

Explanation  1.  Title  by  assignment  is  not  complete  as  Notice  to 
against  the  debtor  without  notice  to  the  debtor,  and  a  *^®^^''- 
debtor  who  performs  his  contract  to  the  original  creditor 
without  notice  of  any  assignment  by  the  creditor  is  thereby 
discharged. 

Explanation  2.  The  debtor  is  entitled  as  against  the  Equities, 
representatives,  and,  unless  a  contrary  intention  appears  by 
the   original   contract,   as  against   the   assignees   of  the 
creditor,  to  the  benefit  of  any  defence  which  he  might  have 
had  against  the  creditor  himself. 

(The  following  exceptions  are  given  in  order  to  complete 
the  general  statement. '  The  further  discussion  of  them 
however  would  not  be  relevant  to  the  subject  of  this 
chapter.  They  are  connected  in  principle  with  the  cases  of 
a  contract  for  personal  services  or  the  exercise  of  personal 
skill  becoming  impossible  of  performance  by  inevitable 
accident,  of  which  we  speak  in  Ch.  VII.  below.) 

{a)  See  p.  216  below. 
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« 

Exoep-  Exception  1.  If  it  appears  to  have  been  the  intention  of 

StrieUy  the  parties  that  the  debtor  should  perform  any  duty  in 
P®^°^  person,  he  cannot  perform  it  by  an  agent,  nor  can  per- 
formance of  it  be  required  from  his  representatives.  Such 
an  intention  is  presumed  in  the  case  of  any  duty  which 
involves  personal  confidence  between  the  parties,  or  tho 
exercise  of  the  debtor's  personal  skill. 
Striotlj  Exception  2.  If  it  appears  to  have  been  the  intention  of 

^^B,  the  parties  that  only  the  creditor  in  person  should  be 
entitled  to  have  any  duty  performed,  no  one  can  become 
entitled  by  representation  or  assignment  to  demand  the 
performance  of  it,  nor  can  such  performance  be  required 
from  the  debtor's  representatives. 

Such  an  intention  is  presumed  if  the  nature  of  the 
transaction  involves  personal  confidence  between  the  parties, 
or  is  otherwise  such  that  "  personal  considerations  "  are  of 
the  foundation  of  the  contract  (a).  (Cp.  Indian  Contract 
Act  1872,  ss.  37,  40.) 

Exception  3.  The  representatives  of  a  deceased  person 
cannot  sue  for  a  breach  of  contract  in  a  case  where  the 
breach  of  contract  was  in  itself  a  merely  personal  injury, 
unless  special  damage  to  the  estate  which  they  represent 
has  resulted  from  the  breach  of  contract  But  where  such 
damage  has  resulted  the  representatives  may  recover 
compensation  for  it,  notwithstanding  that  the  person  whose 
estate  they  represent  might  in  his  hfetime  have  brought 
an  action  of  tort  for  the  personal  injury  resulting  from  the 
same  act  (6). 

These  propositions  are  subject  to  several  special  qualifi- 
cations and  exceptions.     Most  of  the  exceptions  are   of 

(a)  See  Stevens  v.  Benninff,  1  K.  painter's    executor,  .being   also    « 

&  J.  168,  Farrow  v.  Wifson,  L.  R,  4  painter,  were   to  complete  an  im» 

C.  P.  744, 746  ;  Robinson  v.  Daviton,  finished   portrait    on  the    original 

L.  R.  6  Ex.  269  ;  2  Sm.  L.  C.  88.  terms  at  the  Fitter's  request. 

If  in  any  of  these  cases  the  trans-  (6)  See  1  Wms.  Exors.  798,  7th 

action  is  continued  by  mutual  con-  ed.  and  Bradshaw  v.  Lancashire  jf 

sent,  it  is  a  new  contract,  e.ff.  if  a  Yorlahire  By,  Co.y  L.  R.  10  C.  P. 

servant  continues  his  service  with  a  189  (since  questioned  in  LeggoU  v. 

decesped  master's  family,  or  if  a  0.  N.  Ry.  Co.,  1  Q.  B.  D.  599). 
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modem  origin,  and  we  shall  see  that  since  their  establish- 
ment many  attempts  have  been  made  to  extend  them* 
Such  attempts  have  in  some  departments  been  successful^ 
"while  in  others  exceptions  which  for  some  tfme  were 
admitted  have  been  more  recently  disallowed. 

We  shall  now  go  through  the  rules  thus  stated  in  order, 
pointing  out  under  each  the  limits  within  which  exceptions 
are  admitted  in  the  present  state  of  the  law.  The  deci- 
sions which  limit  the  exceptions  are  for  the  most  part  the 
chief  authorities  to  show  the  existence  of  the  rules,  which 
are  of  so  general  a  kind  as  to  be  rather  assumed  as  the 
groundwork  of  decisions  than  expressly  affirmed. 

Our  first  iiile  is  that  (lie  oiigliial  parties  to  a  contract  Rule  i. 

must  be  pe^^scnis  ascertained  at  the  time  when  the  contract  ^^^}^ 
'^  .  .  must  be 

is  made.     It  is  obvious  that  there  cannot  be  a  contract  a«oer- 
without  at  least  one  ascertained  party  to  make  it  in  the  first  ***"    * 
instance:  and  it  is  also  an  elementary  principle  of  law  that  a 
contracting  party  caimot  bind  himself  by  a  floating  obligation 
to  a  person  unascertained.  Tlie  rule  has  been  thus  expressed : 
"A  party  cannot  have  an  agreement  with  the  whole  world  ; 
he  must  have  some  person  with  whom  the  contract   is 
made  "  (a).     It  is  theoretically  possible  to  find  exceptions 
to  this  rule  in  such  cases  as  those  of  promises  or  under- 
takings addressed  to  the  public  at  large  by  advertisements 
or  the  like,  and  sales  by  auction.     But  wo  have  shown  at  No  real 
length  in  Chap.  I.  that  this  view  is  unnecessary  and  unten-  ^^^^  *^^* 
able,  and  that  in  every  such  case  where  a  contract  is  formed 
it  is  formed  between  two  ascertained  persons  by  one  of  them 
accepting  a  proposal  made  to  him  by  the  other,  though 
possibly  made  to  him  in  common  with  all  other  persons  to 
whose  knowledge  it  may  come. 

{a)  Squire  v.  WhiUon,  1  H.  L.  C.  883,  358. 
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Rule  2. 
NoUa- 
bility  im- 
posed on 
third 
penons. 


Its  foun- 
dation in 
principle. 


Effects  of  Contract  an  to  Third  Persons, 

The  aflBrmative  part  of  our  second  rule,  namely  :  Tlie 
ci'editoi'  can  demand  perfoi^niance  from  the  debtor  or  his 
representatives,  is  now  and  long  bas  been,  though  it  was 
not  always,  elementary  (a). 

The  negative  part  of  it  states  that  tJis  creditor  cannot 
demand,  vor  can  the  debtor  require  him  to  accept,  per- 
fo^'mance  from  any  third  person.  This  is  subject  to  the 
explanation  that  the  debtor  or  his  representatives  may 
perform  the  duty  by  an*  agent,  which  again  is  modified  by 
the  exception  of  strictly  personal  contracts  as  mentioned  at 
the  end  of  the  rules.     On  this  we  need  not  dwell  at  present. 

It  is  obvious  on  principle  that  it  is  not  competent  to 
contracting  parties  to  impose  liabilities  on  other  persons 
without  their  consent. 

Every  person  not  subject  to  any  legal  incapacity  may 
dispose  freely  of  his  actions  and  property  within  the  limits 
allowed  by  the  general  law.  Liability  on  a  contract  consists 
in  a  further  limitation  of  this  disposing  power  by  a  volun- 
tary act  of  the  party  which  places  some  definite  portion  of 
that  power  at  the  command  of  the  other  party  to  the 


(a)  As  to  the  liability  of  personal 
representatives  on  the  contracts  of 
the  testator  or  intestate  see  1  Wms. 
Saund.  241-2.  The  old  rule  that  an 
action  of  debt  on  simple  contract 
would  not  lie  against  executors 
where  the  testator  could  have  waged 
his  law  (though  it  is  said  the  ob- 
jection could  be  taken  only  by 
demurrer)  seems  to  have  been  in 
truth  an  innovation.  See  the  form 
of  writ  for  or  against  executors, 
Fleta  1.  2,  c.  62,  §  9,  and  cp.  F.  N. 
B.  119  M,  121  O  (the  latter  passage 
is  curious  :  if  a  man  has  entered  into 
religion  his  executors  shall  be  sued 
fur  his  debt,  not  the  abbot  who 
accepted  him  into  religion  :  see 
p.  81,  n.  (a),  tupra),  and  Y.  B.  30 


Kd.  1  (RoUs  ed.)  p.  238.  It  is  said 
however  that  '*  Quia  executores  non 
possimt  facere  legem  pro  defuncto, 
petens  probabit  taJliam  suam,  vel  si 
habeat  sectam  secta  debet  exami- 
nan  : "  Y.  B.  20  &  21  Ed.  1,  p.  456. 
For  the  conflict  of  opinion  as  to  the 
remedy  by  astumpnt,  see  Reeves 
3.  403,  Y.  B.  Mich.  2.  H.  8.  11,  pL 
3,  the  strange  dictum  contra  of  Fitz- 
herbert.  Trin.  27  H.  8.  23,  pL  21, 
who  said  there  was  no  remedy  at  all, 
and  Norwood  v.  Bead,  in  B.  R.,  Plow. 
180,  followed  by  Pinrhon't  ca.  in 
Ex.  Ch.  9  Co.  Rep.  86  6,  where  this 
dictum  was  overruled,  authorities 
reviewed  as  dj  explained,  and  the 
common  law  settled  in  substance  as 
it  now  is. 
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contract.  So  much  of  the  debtor's  individual  freedom  is 
taken  firom  him  and  made  over  to  the  creditor  (a).  When 
there  is  an  obligation  independent  of  contract,  a  similar 
result  is  produced  without  regard  to  the  will  of  the  party : 
the  liability  is  annexed  by  law  to  the  party's  own  wrongful 
act  in  the  case  of  tort,  and  in  the  case  of  quasi-contracts  to 
another  class  of  events  which  may  be  roughly  described  as 
involving  the  accession  of  benefit  through  the  involuntary 
loss  of  another  person  :  but  when  an  obligation  is  founded 
upon  a  true  contract,  the  assent  of  the  person  to  be  bound 
is  at  the  root  of  the  matter  and  is  indispensable  (6). 

The  ordinary  doctrines  of  agency  form  no  real  exception  Agency : 
to  this.     For  a  contract  made  by  an  agent  can  bind  the  uoVo^y 
principal  only  by  force  of  a  previous  authority  or  subsequent  apparent, 
ratification ;  and  that  authority  or  ratification  is  nothing 
else  than  the  assent  of  the  principal  to  be  bound,  and  the 
contract  which  binds   him  is  his  own  contract     Under 
certain  conditions  there  may  be  a  contract  binding  on  the 
agent  also,  as  we  have  seen  in  Ch.  II.,  but  with  that  we  are 
not  here  concerned.    Another  less  simple  apparent  excep-  When 
tion  occurs  in  the  cases  in  which  companies  have  been  held  hSdhT*^ 
liable  to  fulfil  the  agreements  made  by  their  promoters  equity  to  ^ 
before  the  companies  had  any  legal  existence.     These  cases  Igrea- 
however  proceed  partly  on  the  ground  of  a  distinct  obliga-  n^®"***  J 
tion  having  either  been  imposed  on  the  company  in  its  controftu. 
original  constitution,  or  assumed  by  it  after  its  formation  (c), 
portly  on  a  ground  independent  of  contract  and  analogous 
to  estoppel,  namely  that  when  any  person  has  on  certain 
terms  assisted  or  abstained  from  hindering  the  promoters 
of  a  company  in  obtaining  the  constitution  and  the  powers 

(a)  Op.  Savigny  Obi.  §  2.  contract.    But  this  is  not  an  obli^- 

(6)  Lwndey  v.  Oye,  2  £.  &  B.  216,  tion  under  the  contract,  any  more 

22L.J.Q.B.  463,  and.fi^>«vnv./ra/;  than  when  A.  sells  his  land  to  B. 

(C.A.),  6  Q.  B.  D.  333,  in  which  the  the  duty  of  all  men  to  respect  the 

principle  of  Lvmley  v.  Oye  was  up-  rights  of  B.  instead  of  A.,  as  owner 

neld  by  the  majority  of  the  Court,  of  that  land,  is  a  duty  under  the 

•how  that  a  stranger  may  be  liable  contract  of  uUe  or  the  conveyanoe. 
in  tort  for  procuring  the  breach  of  a  {c)  Lindley  1.  395,  397. 

P 
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sought  by  them,  the  company  when  constituted  must  not 
exercise  its  powers  to  the  prejudice  of  that  person  and  in 
violation  of  those  terms.  The  doctrine  as  now  established 
probably  goes  as  far  as  this,  but  certainly  no  farther  (a). 
Stnmger  In  one  case  of  a  suit  in  equity  for  specific  performance  of 
by  award  ^^  award  a  third  person  interested  in  the  subject-matter 
in  equity:  ^^s  made  a  party  :  and  Sir  L.  Shadwell  held  that  he  was 
bound  by  the  award,  though  he  had  not  been  a  party  to  the 
reference  and  had  in  no  way  assented  to  it,  but  simply 
knew  of  it  and  remained  passive  (6).  This  decision  does 
not  appear  to  have  been  much  considered,  and  does  appear 
quite  contrary  to  principle.  Moreover  it  cannot  stand  with 
Lord  Cottenham's  decision  in  Tasker  v.  Small  (c)  ^at  in  a 
suit  for  the  specific  performance  of  a  contract  third  persons 
claiming  an  interest  in  the  subject-matter  are  not  even 
proper  parties :  and  even  without  this  it  is  surely  obvious 
(unless  and  until  a  court  of  final  appeal  shall  think  other- 
wise) that  A.  and  B.  have  no  business  to  submit  C.'s  rights 
to  the  arbitration  of  D.  It  is  apprehended  accordingly 
that  this  exception  may  be  treated  as  non-existent 
Novation.  Another  branch  of  the  same  general  doctrine,  which  on 
principle  is  scarcely  less  obvious,  is  that  the  debtor  cannot 
be  allowed  to  substitute  another  person's  liability  for  his 
own  without  the  creditor's  assent.  Some  authorities  which 
illustrate  this  are  referred  to  in  a  subsequent  chapter  where 
we  consider  from  another  point  of  view  the  rule  that  a 
contract  cannot  be  made  except  with  the  person  with  whom 
one  intends  to  contract  (d).  When  a  creditor  assents  at  the 
debtor's  request  to  accept  another  person  as  his  debtor  in 
the  place  of  the  first,  this  is  ealled  a  novation.  Whether 
there  has  been  a  novation  in  any  particular  case  is  a 
question  of  fact,  but  assent  to  a  novation  is  not  to  be 

(a)  Lindley  1.  400.    Am  to  rati€-  parties  as  showinfir  that  they  adopted 

cation  by  oompaoiee  see  p.  1 1 9,  above.  the  reference  and  were  8ub«itantiaUy 

(6)  GoveU  V.  Michmond,  7  Sim.  1.  parties  to  it. 

The  case  of  Taylor  v.  Parry,  1  Man.  (e)  3  My.  &  Gr.  63,  foUowed  in 

k  6r.  S04,  seems  at  first  sight  to  De  Hoghbon  v.  Ifoncy,  2  Ok.  164. 

make  the  name  way ;  bot  there  the  (c2)  Robmm  v.  Drummond,  2  K  ft 

Goort  relied  on  positive  acts  of  the  Ad.  803  ;  m/m,  Gh.  VIII. 
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inferred  from  conduct  unless' there  has  been  a  distinct  and 
unambiguous  request  (a).  Such  questions  are  especially 
important  in  ascertaining  who  is  liable  for  the  partnership 
debts  of  a  firm  when  there  has  been  a  change  in  the  mem* 
bers  of  the  firm,  or  on  contracts  made  in  a  business  which 
has  been  handed  over  by  one  firm  (whether  carried  on  by 
a  single  pei*son,  s^  partnership,  or  a  company)  to  another. 
A  series  of  cases  which  were,  or  were  supposed  to  be,  of 
this  kind  has  arisen  in  late  years  out  of  successive  amalga* 
mations  of  life  insurance  companies  (b). 

The  question  may  be  resolved  into  two  parts :  Did  the 
new  firm  assume  the  debts  and  liabilities  of  the  old  ?  and 
did  the  creditor,  knowing  this,  consent  to  accept  the 
liability  of  the  new  firm  and  discharge  the  original 
debtor  (c)  ?  It  would  be  beyond  our  scope  to  enter  at 
large  on  this  subject,  for  an  exposition  of  which  the  reader 
is  referred  to  Mr,  Justice  Lindle/s  work  on  Partnership  (d). 

There  exist  however  exceptions  to  the  general  rule.    In  Eeal  ex- 
certain  cases  a  new  liability  may  without  novation  bej^^^* 
created  in  substitution  for  or  in  addition  to  an  existing  rmder 
liability,  but  where  the    possibility   exists   of   such    an 
exceptional  transfer  of  liabilities  it  is  bound  up  with  the 
correlated  possibility  of  an  exceptional  transfer  of  rights, 
and   cannot  be  considered   alone.     For  this  reason  the 
exceptions  in  question  uiU  come  naturally  to  our  notice 
under  Bule  4,  when  we  deal  with  the  peculiar  modes  in 
which  rights  arising  out  of  certain  classes  of  contracts  are 
transferred. 

Apart  from  novation  in  the  proper  sense,  the  creditor 
may  bind  himself  once  for  all  by  the  original  contract  to 
accept  a  substituted  liability  at  the  debtor's  option.     Such 

(a)  C(mque»t^t  ca.  1  Ch.  D.  834,  P.  C.  27,  44. 

041.  (d)  1.   486,  468 :  And  M  to  the 

<6)  It  is  doabiful  whether  some  of  grenend  prfnsii^*  td   novation    see 

were  really  caMs  of  novation  :  Wilson  v.  Lhpd,  16  Sq.  6<\  74 ;  for 


see  Hoti^i  oa.  and  Grain  $  ca.  1  Ch.      a  later  instance  of    true  novation, 
I>.  807,  822.  MiUtr't  ea.  8  Ch.  D.  391. 


ic)  See  Rdlfe  v.  Fli^oer,  L.  R.  1 


p2 
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an  arnuagement  is  in  the  nature  of  things  unlikely  to  occur 
in  the  ordinary  dealings  of  private  persons  amoDgthemselves. 
But  it  has  been  decided  in  the  winding-up  of  the  European 
Assurance  Society  that  where  the  deed  of  settlement  of  an 
insurance  company  contains  a  power  to  transfer  the  business 
and  liabilities  to  another  company,  a  transfer  made  under 
this  power  is  binding  on  the  policy-holders  and  they  have 
no  claim  against  the  original  company  (a).  In  the  case  of 
a  policy-holder  there  is  indeed  no  subsisting  debt  (a),  but 
he  is  a  creditor  in  the  ¥rider  sense  above  defined  (p.  204). 

RiiU  3.  N'o  third  person  can  become  entitled  by  the  eon- 
trdct  itself  to  demand  the  performance  of  any  duty 
under  the  contract. 

Rule  8.  Before  we  consider  the  possibility  of  creating  arbitrary 

oonfenJd  exceptions  to  this  rule  in  any  particular  cases,  there  are 
on  third     gome    extensive    classes    of    contracts    and    transactions 

analagous  to  contract  which  call  for  attention  as  offering 

real  or  apparent  anomalies. 


penoni. 


Excep-  A.  Contracts  made  by  agents.     Here  the  exception  is 

^■^^jy.     only  apparent.     The   principal  acquires  rights  under  a 

apparent    contract  which  he  did  not  make  in  person.    But  the  agent 

is  only  his  instrument  to  make  the  contract  within  the 

limits  of  the  authority  given  to  him,  however  extensive 

that  authority  may  be:    and  from  the  beginning  to  the 

end  of  the  transaction  the  real  contracting  party  is  the 

principal. 

Degrees  of      Consider  the  following  series  of  steps  fit)m  mere  service 

^^^'      to  full  discretionary  powers : 

1.  A  messenger  is  charged  to  convey  a  proposal,  or  the 
acceptance  or  refusal  of  one,  to  a  specified  person. 

2.  He  is  authorised  to  vary  the  terms  of  the  proposal,  or 
to  endeavour  to  obtain  a  variation  of  the  other  party's 

(a)  ffoH'ach,  ahd  Grain  $c^  I  Ch.       Cocker* 8  ca.  8  Ch.  D.  1. 
D.    807 ;    Harman'a    ca.   ib.   326 ; 
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proposal  (^.  e,  to  make  the  best  bargain  he  can  with  the 
particalar  person),  within  certain  limits. 

3.  He  is  not  confined  to  one  person,  but  is  authorized  to 
conclude  the  contract  ¥rith  any  one  of  several  specified 
persons,  or  generally  with  any  one  from  whom  he  can  get 
the  best  terms. 

4.  He  is  not  confined  to  one  particular  contract,  but  is 
authorized  generally  to  make  such  contracts  in  a  specified 
line  of  business  or  for  specified  purposes  as  he  may  judge 
best  for  the  principal's  interest  (a). 

The  fact  that  in  many  cases  an  agent  contracts  for  him-  Agent  con. 
self  as  well  as  for  his  principal,  and  the  modifications  which  personaUy 
are  introduced  into  the  relations  between  the  principal  and 
the  other  party  according  as  the  agent  is  or  is  not  known 
to  be  an  agent  at  the  time  when  the  contract  is  made,  do 
not  prevent  the  acts  of  the  agent  within  his  authority  from 
being  for  the  purposes  of  the  contract  the  acts  of  the 
principal,  or  the  principal  from  being  the  real  contracting 
party.  Again,  when  the  agent  is  also  a  contracting  party 
there  are  two  alternative  contracts  with  the  agent  and  with 
the  principal  respectively. 

As  for  the  subsequent  ratification  of  unauthorized  acts,  Ratifica- 
there  is  no  difference  for  our  present  purpose  between  a 
contract  made  with  authority  and  one  made  without 
authority  and  subsequently  ratified.  The  consent  of  the 
principal  is  referred  back  to  the  date  of  the  original  act  by 
a  beneficent  and  necessary  fiction. 

B.  There  are  certain  relations  created  by  contract,  of  other  re- 
which  that  of  creditor,  principal  debtor,  and  surety  may  be  pruJSpai 
taken  as  the  type,  in  which  the  rights  or  duties  of  one  party  ^^ 
may  be  varied  by  a  new  contract  between  others.  But  tenns  an- 
when  a  surety  is  discharged  by  dealings  between  the  ^^^^^^ 
creditor  and  the  principal  debtor,  this  is  the  result  of  a  original 
condition  annexed  by  law  to  the  surety's  original  contract.  *^"  ^^  ' 
There  is  accordingly  no  real  anomaly,  though  there  is  an 

(a)  Cp.  Savigny,  Obi.  2.  57-60. 
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apparent  exception  to  the  vague  maxim  that  the  legal 

efiects  of  a  contract  are  confined  to  the  contracting  parties : 

and  there  is  not  even  any  verbal  inconsistency  wilh  any  of 

the  more  definite  rules  we  have  stated.    However  it  seems 

propel'  not  to  omit  the  mention  of  such  cases,  inasmuch  as 

they  have  been  considered  as  real  exceptions  by  vrriters  of 

recognized  authority  (a). 

Anoma-         Insolvency  and  bankruptcy,  again,  have  various  conse- 

of  bank-     quences  which  affect  the  rights  of  parties  to  contracts,  but 

ruptcy  and  which  the  general  principles  of  contract  are  inadequate  to 
insolvencY.  ... 

explain.     We  alhide  to  them  in  this  place  only  to  observe 

that  it  is  best  to  regard  them  not  as  derived  from  or  inci- 
dental to  contract,  but  as  results  of  an  overriding  necessity 
and  beyond  the  region  of  contract  altogether  (6).  Even 
those  transactions  in  bankruptcy  and  insolvency  which  have 
some  resemblance  to  contracts,  such  as  compositions  with 
•  creditors,  are  really  of  a  judicial  or  quasi-judicial  character. 
It  is  obvious  that  if  these  transactions  were  merely  con- 
tracts no  dissenting  creditor  could  be  bound. 

Trusts :  a  C.  The  case  of  trusts  presents  a  real  and  important 
tion  %^^  exception,  if  a  trust  is  regarded  as  in  its  origin  a  contract 
*rurt »  between  the  author  of  the  trust  and  the  trustee.  It  is 
between  quite  possible,  and  may  for  some  purposes  be  useful  so  to 
author  of    regard  it.     The  Scottish  institutional  writers  (who  follow 

trust  and      ,      _  .       t      i  •  r  r\\\'' 

trustee.  the  Bomau  arrangement  m  the  learning  of  Obhgations  as 
^^^gjj  elsewhere)  consider  trust  as  a  species  of  real  contract 
and  coming  under  the  head  of  depositation  (c).     Conversely 

writers:  deposits,  bailments,  and  the  contract  implied  by  law  which 
"^^^  ,  is  the  foundation  of  the  action  for  money  received,  are 
in  English  spoken  of  in  English  books  as  analogous  to  trusts  (a).  A 
*^^*  chapter  on  the  duties  of  tmstees  forms  part  of  the  best 
known    American   text-books    on    contracts,  though    no 

(a)  See  Pothier  ObL  §  8d.  at  p.  174. 

(6)  A    striking  instance  is    fur-  (c)  Sic,  though  no  such  abstract 

nished  by  the  rule  in  Waring  »  case,  term  is  known  m  Roman  law.     See 

19  Ves.  845  :  see  per  Lord  Cairns,  Erskine,  Inst.  6k.  S,  Tit  1.  s.  82. 

Banner  v.  Johnston^  L.  R.  5  H.  L.  (d)  Blackstone,  Comm.  8.  482. 
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attempt  is  made,  so  far  as  we  have  ascertained,  to  explain 
the  logical  connexion  of  this  with  the  rest  of  the  subject. 

By  the  creation  of  a  trust  duties  are  imposed  on  and 
andertaken  by  the  trustee  which  persons  not  parties  to  the 
transaction,  or  even  not  in  existence  at  its  date,  may  after- 
wards enforce. 

And  the  relation  of  a  trustee  to  his  cestui  que  trust  is  Gem  r.a 
closely  analogous  to  that  of  a  debtor  to  his  creditor,  in  so  TOntract.*** 
fer  as  it  has  the  nature  of  a  personal  obligation  and  is 
governed  by  the  general  rules  derived  from  the  personal 
character  of  obligations.  Thus  the  transfer  of  equitable 
rights  of  any  kind  is  subject,  as  regards  the  perfection  of 
the  transferee's  title,  to  precisely  the  same  conditions  as 
the  transfer  of  rights  under  a  contract  And  the  true  way 
to  understand  the  nature  and  incidents  of  equitable  owner- 
ship is  to  start  with  the  notion  not'  of  a  real  ownership 
which  is  protected  only  in  a  court  of  equity,  but  of  a 
contract  with  the  legal  owner  which  (in  the  case  of  trusts 
properly  so  called)  cannot  be  enforced  at  all,  or  (in  the  case 
of  constructive  trusts,  such  as  that  which  arises  on  a 
contract  for  the  sale  of  land)  cannot  be  enforced  completely, 
except  in  a  court  of  equity  (a). 

However  although  every  trust  may  be  said  to  include  a 
contract,  it  includes  so  much  more,  and  the  purposes  for 
which  the  machinery  of  trusts  is  employed  are  of  so  different 
a  kind,  that  trusts  are  distinct  in  a  marked  way  not  merely 
from  every  other  species  of  contract,  but  from  all  other 
contracts  as  a  genus.  The  complex  relations  involved  in  a 
trust  cannot  be  conveniently  reduced  to  the  ordinary 
elements  of  contract,  and  there  seems  to  be  suflScient 
justification  (independently  of  the  historical  reason  supplied 
by  the  exclusive  jurisdiction  of  Equity)  for  the  course 
hitherto  adopted  by  all  English  writers  in  dealing  with 
trusts  as  a  separate  branch  of  law. 

(a)  See  per  Lord  Westbury,  Knox     CairnB),     and     at     p.    356     (Lord 
y.  Gye,  L,  R.  5  H.  L.  at  p.  676  ;      Hatherley). 
i>knir  V.  Fostrr,  tb.  at  p.  338  (Lord 
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Exception  D^  Closely  connected  with  the  cases  covered  by  the 
proviBioM  doctrine  of  trusts,  but  extending  beyond  them,  we  have 
for  child-  ^]^q  ruies  of  equity  by  which  special  favour  is  extended  to 
provisions  made  by  parents  for  their  children.  This  ex- 
ception has  already  been  noted  in  stating  the  general 
rule  (a).  In  the  ordinary  case  of  a  marriage  settlement 
the  children  of  the  contemplated  marriage  itself  are  said 
to  be  "within  the  consideration  of  marriage"  and  may 
enforce  any  covenant  for  their  benefit  contained  in  the 
settlement.  Where  a  settlement  made  on  the  marriage 
of  a  widow  provides  for  her  children  by  a  former  marriage, 
such  children,  though  in  the  technical  language  of  equity 
volunteers,  or  persons  having  no  part  in  the  consideration, 
are  likewise  entitled  to  enforce  the  provisions  for  their 
benefit:  but  it  is  doubtful  whether  this  extends  to  the 
case  of  a  husband  making  a  provision  for  his  children  by  a 
former  wife  (6). 

The  question  how  far  limitations  in  a  marriage  settle- 
ment to  persons  other  than  children  can  be  supported  by 
the  consideration  of  marriage,  so  as  not  to  be  defeasible 
under  27  Eliz.  c.  4  against  subsequent  purchasers  is  a 
distinct  and  wider  one,  not  falling  within  the  scope  of  the 
present  work  (o). 

Statutory  E.  There  is  also  a  considerable  class  of  statutory  excep- 
tio^^  tidns  in  cases  where  companies  and  public  bodies,  though 
powers  to  not  incorporated,  are  empowered  to  sue  and  be  sued  by 
public  offi-  their  public  officers  or  trustees.  The  enactments  of  this 
cere,  &c.     j^juj  relating  to  companies  are  collected  and  commented 

on  by  Mr.  Justice  Lindley  (d). 

The  trustees  of  Friendly  Societies  and  Trade  Unions  are 

likewise  empowered  to  sue,  and  may  be  sued,  in  their  own 

(a)  p.  205,  above,  cp.  per  Cotton,  desired,  to  the  authorities,  including 

L.  J.  15  Ch.  D.  at  p.  242.  the   fuU   discussion   in  Mr.  May's 

(6)  Gale  v.  Gale,  6  Ch.  D.  144,  book  on  Voluntary  and  Fraudulent 

162.  Conveyances. 

(c)  The  references  in  Gale  v.  Gale  {d)  Lindley,  Ptnp.  1.  509  »qq. 

(last  note)  will  guide  the  reader,  if 
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names,  in  cases  concerning  the  property  of  the  society  or 
union  (a). 

By  the  8  &  9  Vict.  c.  106,  s.  6,  a  person  who  is  not  a  Covenants 
party  to  an  indenture  may  nevertheless  take  the  benefit  of  J^^.*** 
a  covenant  in  it  relating  to  real  property.     This  enactment  v^rty^ 
has  not,  so  far  as  we  know,  been  the  subject  of  any 
reported  decision  (b). 

Having  disposed  of  these  special  exceptions,  we  may  General 
now  proceed  to  examine  the  rule  in  its  ordinary  applica-  ^^uS^  ^° 
tion,  which  may  be  expressed  thus : — ^The  agreement  of 
contracting  parties  cannot  confer  on  a  third  person  any 
right  to  enforce  the  contract. 

There  are  two  dififerent  classes  of  cases  in  which  it  may 
seem  desirable,  and  in  which  accordingly  it  has  been 
attempted,  to  effect  this  :  (1)  where  the  object  of  the  con- 
tract is  the  benefit  of  a  third  person:  (2)  where  the  parties 
are  numerous  and  the  persons  really  interested  are  liable 
to  be  changed  from  time  to  tima 

It  was  for  a  long  time  not  fully  settled  whether  a  con-  Contract 
tract  between  A.  and  B.  that  one  of  them  should  do  some-  of'thW 
thing  for  the  benefit  of  C.  did  or  did  not  give  C.  a  right  pe»on. 
of  action  on  the  contract  (c).     And   there  was  positive 
authority  that  at  all  events  a  contract  made  for  the  benefit 

(a)  Friendly  SocietieB  Act,  1875,  Chilton  v.  Corporation  of  London,  7 

8S  &  89  Vict.  c.  60,  s.  21  ;  Trade  Ch.  D.  at  p.  741. 

Union  Act  1879,  84  &  35  Vict.  c.  (6)  For  an  example  of  the  incon- 

31,  8.  9.    It  is  the  same  with  build-  venience  provided  against  by  it  see 

ing  societies  formed  before  the  Act  Lord  Southampton  v.  Brovm,  6  B.  & 

of  1874  and  not  incorporated  under  C.  718,  where  the  person  who  was 

it.     A  statute  enabling  a  local  au-  really  interested  in  the  payment  of 

thority  to  recover  expenses,  and  not  rent  on  a  demise  made  by  trustees, 

specifying  any  remedy,    has  been  and   with   whom   jointly  wiUi  the 

held  to  xnake  the  local  authority  a  trustees  the  covenant  for  payment 

quasi-corporation  for    the   purpose  of  rent  was  caressed  to  be  made, 

of  suing  :   MilU  v,  Scott,  L.  B.   8  was  held  incapable  of  joining  in  an 

Q.  B.  496.  And  the  mnt  of  a  right  action  on  the  covenant, 

by  the  Crown  to  a  dass  of  persons  (c)  See  Viner  Abr.  Assumpsit^  Z. 

may  have  the  effect  of  incorporating  (1.  883-7);  per  Eyre,  C.  J.  Co.  of 

them  to  enable  them  to  exercise  the  FeUmaker$  v.  Davis,  1  Bos.  &  P.  98 ; 

right :  WaiingaUv,  Maitland,  8  Eq.  note  to  PigoUy,  Thompson,  8  Bos.  & 

103,  explained  by  Jessel,  M.R.  in  P.  149. 
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of  a  person  nearly  related  to  one  or  both  of  the  contracting 
Third  per-  parties  might  be  enforced  by  that  person  (a).  However 
sue  ^  Uw!  ^^^  ^®  ^^  °^^  distinctly  established  that  a  third  person 
cannot  sue  on  a  contract  made  by  others  for  his  benefit 
even  if  the  contracting  parties  have  agreed  that  he  may, 
and  that  near  relationship  makes  no  difference  as  regards 
any  common  law  right  of  action.  This  was  decided  by  the 
Court  of  Queen's  Bench  in  TwedcUe  v.  Atkinson  (6).  The 
following  written  agreement  had  been  entered  into : 

''  Memorandum  of  an  agreement  made  this  day  between  William 
Guy,"  &c.,  "  of  the  one  part,  and  John  Tweddle  of  the  other  |>art. 
Whereas  it  is  mutually  agreed  that  the  said  William  Guy  shall  and 
will  pay  the  sum  of  j£200  to  William  Tweddle  his  son-in-law,  railway 
inspector,  residing  in  Thornton,  in  the  county  of  Fife  in  Scotland, 
and  the  said  John  Tweddle  father  to  the  aforesaid  William  Tweddle 
shall  and  will  pay  the  sum  of  £100  to  the  said  William  Tweddle 
each  and  severally  the  said  sums  on  or  before  the  21  st  day  of  August 
1855  ;  and  it  is  hereby  further  agreed  bj  the  aforesaid  William  Guy 
and  the  said  John  Tweddle  that  the  said  William  Tweddle  has  full 
power  to  sue  the  said  parties  in  any  Court  of  law  or  equity  for  the 
aforesaid  sums  hereby  promised  and  specified.*' 

William  Tweddle,  the  son  of  John  Tweddle,  brought  an 
action  against  the  executor  of  William  Guy  on  this  agree- 
ment, the  declaration  averring  his  relationship  to  the 
parties,  and  their  intention  to  carry  out  a  verbal  agree- 
ment made  before  the  plaintiff's  marriage  to  provide  a 
marriage  portion.  The  action  was  held  not  to  be  main<- 
tainable.  The  Court  did  not  in  terms  overrule  the  older 
cases  to  the  contrary,  considering  that  their  authority  was 
already  suflSciently  disposed  of  by  the  effect  of  modem 
decisions  and  practice  (c). 

(a)  JhtUon  v.  Poole  (Ex.  Ch.),  2  &  Ad.  433.  Much  lera  oan  a  stranger 

Lev.    210,   Vent   3^8,   322.      Ap-  to    a    contract    who    has    suffered 

proved  by  Lord  Mansfield,   Cowp.  damage  bj  the  non-performanoe  of 

448.    There  appears  to  have  been  it  tne  the  defaulting  party  for  the 

much  difference  of  opinion  at  the  damage :  Playford  v.  United  King- 

Ume.  dow  Efeetric  Telegraph  Co,,  L.  R.  4 

(6)  1  B.  &  a  893,  30  L.  J.  Q.  B.  Q.  B.  706,  Dicl-^on  v.  ReuUt^t  Tele- 

265.  grtm  Co,,  2  C.  P.  D.  62,  in  C.  A.  8 

(c)  See  also  Price  v.  Easton,  4  B.  C.  P.  D.  1.     But  in  these  caacs  of 
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The  doctrines  of   equity  are  not  so  free  from   doubt.  Authnri- 
There  is  clear  and  distinct  authority  for  these  proposi-  equity 
tions:  When  two  persons,  for  valuable  consideration   as  »gMn»t 
between  themselves,  contract  to  do  some  act  for  the  l)enefit  third 
of  another  person  not  a  party  to  the  contract —  pewon. 

(i)  That  person  cannot  enforce  the  contract  against 
either  of  the  contracting  parties,  at  all  events  if  not  nearly 
and  legitimately  related  to  one  of  them  (a).  Probably  the 
only  exception  is  that  mentioned  above,  pp.  205,  216,  in 
favour  of  children  provided  for  by  marriage  settlements. 

(ii)  But  either  contracting  party  may  enforce  it  against 
the  other  although  the  person  to  be  benefited  had  nothing 
to  do  with  the  consideration  (6). 

On  the  other  hand  the  case  of  Gregoi^y  v.  Williams  (c)  Authori- 
shows  that  a  third  person  for  whose  benefit  a  contract  is  rently  ^* 
made  may  join  as  co-plaintiff*  with  one  of  the  actual  con-  fftvouring 
tracting  parties   against  the   other,    and    insist   on    the  Oregoiy  v. 
arrangement  being  completely  carried  out.     The  facts  ofJJJ^^!^"^ 
that  case,  so  far  as  now  material,  may  be  stated  as  follows :  person  co- 
Parker  was  indebted  to  Williams  and  also  to  Gregory ;  ^*^^jj. 
Williams,  being  informed  by   Parker  that  the   debt  to  tractee). 
Gregory  was  about  900i.,  and  that  there  were  no  other 
debts,  undertook  to  satisfy  the  debt  to  Gregory  on  having 
an  assignment  of  certain  property  of  Parker's.     Gregory 
was  not  a  party  to  this  arrangement,  nor  was  it  com- 
municated to  him  at  the  time.     The  property  having  been 
assigned   to  Williams   accordingly,  the  Court   held  that 
Gregory,  suing  jointly  with  Parker,  was  entitled  to  call 
upon  Williams  to  satisfy  his  debt  to  the  extent  of  900i. 
(but  not  ferther,  although  the  debt  was  in  fact  greater)  out 

telegraphic  despatches    a  contrary  occasion — the  breach  of  a  general 

opinion  prevails  in  America  :  Bige-  dnty  so  to  perform  one's  contracts  as 

low,  L.  C.  on  the  Law  of  Torts,  619  not  to  injore  third  persons. 
sqq.      Mr.  Bigelow  ingeniously  sup-  (a)  Cclyear  v.  Mtdffrave,  2  Kee.  81. 

ports  this  opinion  on  general  prin-  {b)  Davenport  v.  Butwpp^  2  Y.  & 

ciplas,  r^;arding  the  cause  of  action  C.  461,  460,  1  Ph.  698,  704. 
as  not  ex  conlraetu,  but  founded  on  (c)  3  Mer.  582. 

a  wrong  of  which  Uie  contract  is  the 
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of  the  proceeds  of  the  property.  It  was  not  at  all 
suggested  that  he  could  have  sued  alone  in  equity  any 
more  than  at  law  (a);  and  the  true  view  of  the  case 
appears  to  be  that  the  transaction  between  Williams  and 
Parker  amounted  to  a  declaration  of  trust  of  the  property 
assigned  for  the  satisfaction  of  Gregory's  claim  to  the 
specified  extent  (6). 

Dictum  in  As  lately  as  1871  it  was  said  by  Lord  Hatiherley  in 
M^op<^  Touche  V.  Metropolitan  Railway  Warehousing  Co.  (c), 
litan,  &C.,  that  "  where  a  sum  is  payable  by  A.  B.  for  the  benefit  of 
C.  D.,  C.  D.  can  claim  under  the  contract  as  if  it  had  been 
made  with  himself."  But  no  such  doctrine  was  necessary 
to  the  decision  of  the  case.  The  suit  was  by  promoters 
against  the  company.  The  articles  of  association  of  the 
company  recited  an  arrangement  with  G.  H.  Walker  that 
he  should  pay  a  sum  to  the  promoters,  and  one  of  the 
articles  provided  that  the  directors  should  pay  that  sum  to 
Walker  in  the  event  (which  happened)  of  a  certain  number 
of  shares  being  subscribed  for  and  2i.  upon  each  paid  up. 
Now  this  was  in  truth  and  substance  an  obligation  em- 
bodied in  the  original  constitution  of  the  company  to  pay 
the  sum  in  question  to  the  promoters  by  Walker  as  the 
company's  agent,  or  to  Walker  as  a  trustee  for  the  pro- 
moters, and  on  this  ground  the  decision,  which  at  first 
sight  looks  anomalous,  may  well  be  supported  {d). 

The  dictum  above  cited  has  now  in  a  case  of  the  same 

(a)  For  an  attempt  of  a  third  Attwrtmce  Co,  (C.  A.)  1  Ex.  D.  88, 

person  to  sue  at  law  nnder   very  that  a  provision  in  articles  of  asuo- 

similar  circumstances  see  Price  v.  dation  that  A.  shall  be  solicitor  to 

EagUmy   4  B.  &  Ad.  433,  showing  the  company  and   transact  all  its 

clearly  that  A.   cannot  sue  on  a  legal  business  is  as  regards  A.  rt$ 

promise  by  B.  to  C.  to  pay  C.'s  debt  inttr  aliot  acta  and  gives  him  no 

to  A.  right  against  the  company.  See  also 

{b)  Emprtu Engineering  Co.  {C  A,)  Meffiado  v.  Porto  Al^gre  Ry.  Co.  L. 

16  Gh.  D.  125,  129,  130,  by  Jessel,  R.  9  C.  P.  503.      In  America  the 

M.R.  and  James,  L.J.  rule  is  still  unsettled,  and  conflicting 

(c)  6  Oh.  671,  677.  opinions  are  held  in  different  States. 

{d)  Mr.  Justice  Lindley  (1.  896)  See  an  article  on  the  subject  in  the 

seems  to  take  this  view  of  the  case,  American  Law  Review  for  April, 

which  is  also  supported  by  the  later  1881. 
decision  in  EUy  v.  Positive,  etc.,  Life 
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class  been  all  but  directly  contradicted  by  the  Court  of 
Appeal  **  A  mere  agreement  between  A  and  B.  that  B. 
shall  pay  C.  (an  agreement  to  which  C.  is  not  a  party 
either  directly  or  indirectly)  will  not  prevent  A  and  B. 
from  coming  to  an  agreement  the  next  day  releasing  the 
old  one"  (a). 

Another  apparent  exception  is  the  case  of  Page  v.  Cox  (6),  JPage  v, 
where  it  was  held  that  a  provision  in  partnership  articles  vigfon  fw^ 
that  a  partner's  widow  should  be  entitled  to  his  share  of  widow  in 
the  business  might  be  enforced  by  the  widow.     But  the  S^ 
decision  was  carefully  put  on  the  ground  that  the  provision  »'^^®** 
in  the  articles  created  a  valid  trust  of  the  partnership  pro- 
perty in  the  hands  of  the  surviving  partner.     The  result 
is  that  there  is  no  real  and  allowed  authority  for  holding 
that  rights  can  in  general  be  acquired  by  third  parties 
under  a  contract,  unless  by  the  creation  of  a  trust. 

We  now  come  to  the  class  of  cases  in  which  contracting  Third 

parties  have  attempted  for  their  own  convenience  to  vest  S^^J^to 

the  right  of  enforcing  the   contract   in   a   third  person,  roe  for  con- 

Except  within  the  domain  of  the  stricter  rules  applicable  of  parties. 

to  parties  to  actions  on  deeds  and  negotiable  instruments,  po^^^ract- 
,  ,  ,  .       .  .     '  ing  parties 

there  appears  to  be  no  objection  to  several  contractmg  can  enable 

parties  agreeing  that  one  of  them  shall  have  power  to  sue  thwnselves 

for  the  benefit  of  all  except  the  party  sued.    Thus  where  to «««  on 

partners  create  by  agreement  penalties  to  be  paid  by  any  himflelf** 

partner  who  breaks  a  particular  stipulation,  they  may  em-  and  others: 

power  one  partner  alone  to  sue  for  the  penalty  (o).     The 

application  of  the  doctrines  of  agency  may  also  lead  to 

similar  results  (d).     It  seems  doubtful  whether  a  promise 

to  several  persons  to  make  a  payment  to  one  of  them  will 

of  itself  enable  that  one  to  sue  alone  (e). 

(a)  Jessel,  M.R.,  Empress  Engi-  partner.  Whether  under  the  present 

neering  Co.,  16  Ch.  D.  125,  129.  Bnles  of  Ck>art  the  other  partners 

{b)  10  Ha.  163.  could  use  the  name  of  the  firm  to  sue 

(c)  Radenhurtt  v.  Bates,  3  Bing.  for  the  penalty,  quatre, 
463, 470.     Of  course  they  must  take  {d)  Spurr  v.  Cass,  L.  B.  5  Q.  B.  656. 

care  to  make  the  penalty  payable  not  (e)  Chanter  v.  Leese,  4  M.  &  W. 

to  the  whole  firm,  but  to  the  mem-  295  ;  in  Ex.   Ch.  5  M.  &  W.  698, 

beiB  of  the  firm  minus  the  offending  where  both  Ck>urts  incUned  to  think 
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Butcannot      But  it  is  quite  clear  that  the  most  express  agreement  of 

BteM^OT.    contracting  parties  cannot  confer  any  right  of  action  on 

Attempts   the  contract  on  a  person  who  is  not  a  party.     Various 

oorpa^ted  devices  of  this  kind  have  been  tried  in  order  to  evade  the 

companies  diflSculties  that  stand  in  the  way  of  unincorporated  asso- 

a  nominal  ciations  enforcing  their  rights,  but  have  always  failed  when 

plaintiff,     attention  was  called  to  them.   This  has  happened  in  the  case 

of  actions  brought  by  the  chairman  for  the  time  being  of 

the  directors  of  a  company  (a),  by  the  directors  for  the 

time  being  of  a  company  (6),  by  the  purser  for  the  time 

being  of  a  cost-book  company  (c),  and  by  the  managers 

of  a  mutual  marine  insurance  society  (d).    It  will  not  be 

necessary  to  dwell  on  any  instance  other  than  the  last     In 

Gray  v.  Pearson  the  reasons  against  allowing  the  right  of 

action  are  well  given  in  the  judgment  of  Willes,  J. : — 

Judgment  ''  I  am  of  opinion  that  this  action  cannot  be  maintained,  and  for 
of  Willes,  the  simple  reason, — ^a  reason  not  applicable  merely  to  the  procedure 
V  Larson  ^^  ^^  country,  but  one  affecting  all  sound  procedure,— that  the 
proper  person  to  bring  an  action  is  the  person  whose  right  has  been 
violated.  Though  there  are  certain  exceptions  to  the  general  rule, 
for  instance  in  the  case  of  agents,  auctioneers,  or  factors,  these  excep- 
tions are  in  truth  more  apparent  than  reaL  The  persons  who  are 
suing  here  are  mere  agents,  managers  of  an  assurance  association  of 
which  they  are  not  members;  and  they  are  suing  for  premiums 
alleged  to  have  become  payable  by  the  defendant  in  respect  of  policies 
effected  by  the  plaintififo  for  him,  and  for  his  share  and  contributions 
to  losses  and  damages  paid  by  them  to  other  members  of  the  asso- 
ciation whose  vessels  have  been  lost  or  damaged.  The  bare  statement 
of  the  facts  is  enough  to  show  that  the  action  cannot  be  maintained. 

not,  bat  gave  no  decision.    In  /onet  6r.  42. 

v.  Rotnnsm,  1  Ex.  454,  17  L.  J.  Ex.  {b)  Phdpg  v.  LyU,  10  A.  &  E.  118. 

86,  an  action  was  brought  by  one  of  (c)  ffybart  v.  Parker,  4  C.  B.  N.  S. 

two  late  partners  against  the  pur-  209,   27  L.  J.  C.  P.  120 :    where 

chaser  of  the  business  on  a  promise  "Willes,  J.   suggested    that   it  was 

to  pay  the  plaiutiff  what  was  due  to  trenching  upon  the  prerogative  of 

him  from  the   firm  for  advances.  the  Crown  to  make  a  new  species  of 

'1  his  was  declared  on  as  a  separate  corporation  sole  for  the  purpose  of 

promise  in  addition    to  a  general  bringing  actions, 
promise  to  the  two  partners  to  pay  {d)  Gray  v.  Pearton,  L.  R.  5  C. 

the  paitnership  debts,  and  the  only  P.  568  :  in  the  earlier  case  of  Cfray 

question  was  whether  there  was  any  v.  Oihson^  L.   R.  2  C.    P.   120,   a 

separate  consideration  for  the  pro-  similar  action  succeeded,  the  quee- 

mise  sued  on.  tion  of  the  manager's  right  to  sue 

(a)  Hall  V.  Bainbridge^  1  Man.  &  not  being  raised. 
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^  It  is  in  effect  an  attempt  to  sabfititute  a  pt^rson  as  a  uomiual 
plaintiff  in  lieu  of  the  persons  whose  rights  have  been  violated.*' 

Another  variety  of  the  same  device  is  a  document  pur-  Notes  and 
porting  to  be  a  negotiable  instrument  payable   to   the  J^i^  ^^' 
treasurer  or  other  officer  for  the  time  being  of  a  society,  treasurer, 
Such  a  document,  whether  in  the  form  of  a  promissory  time  being, 
note  (a)  or  of  a  bill  of  exchange  (6),  is  invalid,  for  the  ^^*^<^- 
payee  must  be  a  person  capable  of  being  ascertained  at 
the  time  of  making  the  note  or  accepting  the  bill.     There 
is  no  doubt  that  a  contract  in  any  other  form  to  pay  the 
treasurer  for  the  time  being  would  be  equally  inoperative 
to  give  any  right  of  action  to  the  person  who  should  from 
time  to  time  fill  the  office  (c).     But  a  promissory  note 
payable  to  "the  trustees  of  the  W.  chapel  or  their  treasurer 
for  the  time  being  "  is  good :  for  it  is  considered  that  the 
trustees  existing  at  the  date  of  the  note  are  the  persons 
ascertained  as  payees,  and  that  the  treasurer  is  named  only 
as  their  agent  to  receive  pajrment  (d). 

Contrivances  of  this  kind  have  not,  so  far  as  we  know, 
come  before  our  courts  of  equity ;  indeed  their  chief  object 
has  been  to  avoid  the  necessity  of  suing  in  equity.  The 
Rules  of  the  Supreme  Court,  following  the  former  practice 
of  the  Court  of  Chancery,  now  provide  that  "  where  there 
are  numerous  persons  having  the  same  interest  in  one 
action,  one  or  more  of  such  parties  may  sue  or  be  sued,  or 
may  be  authorized  by  the  Court  to  defend  in  such  action, 
on  behalf  or  for  the  benefit  of  all  parties  so  interested  "  (e) ; 
but  a  person  not  really  interested  cannot  be  put  forward  as 
a  representative  (/). 

(a)  Storm  v.  Stirling,  3  E.  &  B.  (/)   Except  to   represent  a   de- 

832,  23  L.  J.  Q.  B.  298  ;  in  Ex.  fendant  heir-at-law  or  next  of  kin 

Ch.  nom.  Cowie  y.  Stirling,  6  E.  &  in  the  cases  provided  for  by  Order 

B.  333,  25  L.  J.  Q.  B.  335.  xvi.  r.  9a  (June  1876).     Cp.  as  to 

(6)   YaUt  V.  Nash,  8  0.  B.  N.  S.  shareholders'  suits  Farrett  v.  Man- 

581,  29  L.  J.  C.  P.  306.  Chester,  <fec.,   My.   Co.,  4  D.  ^.  J. 

(c)  PigoU  ▼.  Thomp9(m,  3  Bos.  &  126,  Jiobwn  v.  Dodds,  8  Eq.  301 ; 

P.  147.  dist.  Seaton  ▼.   Grant,  2  Ch.  459, 

(rf)  Holmes  v.  Jaques,   L.    R.    1  Bloxam  v.  Metropolitan  Ry.   Co.,  8 

Q.  B.  376.  Ch.  337. 

{e)  Order  XVI.  r.  9. 
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Assignment  of  Contracts, 

Rule  4.  Ride  4.  We  now  come  to  the  fourth  rule,  which  we  have 

^^^     expressed  thus  :— 

under  Persons  other  than  the  creditor  may  become  entitled  by 

representation  or  assignment  to  stand  %n  the  creditor's 
place  and  to  eocerdse  his  rights  wader  the  contract. 

We  need  say  nothing  here  about  the  right  of  personal 
representatives  to  enforce  the  contracts  of  the  person  they 
represent,  except  that  it  has  been  recognized  from  the 
earliest  period  of  the  history  of  our  present  system  of  law  (a). 
Right  to     With  regard  to  assignment,  the  benefit  of  a  contract  cannot 
toMJt'ncS'''  b®  assigned  (except  by  the  Crown)  at  common  law  so  as 
assignable  to  enable  the  assignee  to  sue  in  his  own  name  (6).     The 
law:  origin  of  the  rule  was  attributed  by  Coke  to  the  "wisdom 

probable  ^^^  policy  of  the  founders  of  our  law  '*  in  discouraging 
the  role,  maintenance  and  litigation  (c) :  but  there  can  be  little  or 
no  doubt  that  it  was  in  truth  a  logical  consequence  of  the 
primitive  view  of  a  contract  as  creating  a  strictly  personal 
obligation  between  the  creditor  and  the  debtor  {d).  Any- 
how, it  has  been  long  established  that  the  proper  course  at 
common  law  is  for  the  assignee  to  sue  in  the  name  of  the 
assignor.  It  appears  from  the  Year  Books  that  attempts 
were  sometimes  made  to  object  to  actions  of  this  kind  on 
the  ground  of  maintenance,  but  without  success  (e).  The 
same  rule  is  very  distinctly  stated  by  Gains  as  prevailing 
in  the  Roman  law  (/). 

(a)  Subject  to  some  technical  ex-  earlier  authorities  has  been  found 
ceptions  which  have  now  disappeared:  to  confirm  this  view.  The  rule  is 
see  notes  to  lfi^at%v.Zan€,lWms.  Assumed  as  unquestionable,  and 
Saund.  240  sqq.  and  for  early  in-  there  is  no  trace  of  Coke's  reason 
stances  of  actions  of  debt  brought  by  for  it.  The  objection  of  main- 
executors,  Y.  B.  20  k  21  Ed.  1,  pp.  tenance  was  set  up,  not  against  the 
804,  874.  assignee    suing   in   his  own  name, 

(6)  Terma  de  la  Ley^  tit  Chou  in  which  was  never  attempted  so  far 

Action.  as  we  can  find,  but  against  his  suing 

(c)  Lampett  ca.  10  Co.  Kep.  48a.  in  the  name  of  the  assignor :   see 

For  exposition  of  the  nile  in  detail  following  note, 
see  Dicey  on  Parties,  115.  {e)  See  Note  E  in  Appendix. 

{d)  Spence,  Eq.  Jurisd.  of  Chy.  (/)  Gai.  2.  38,  89.     Quod  mihi 

2.   850.     An   examination   of   the  ab  aliquo  debetur,  id  si  velim  tibi 
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In  equity  the  nght  of  the  assignee  to  sue  m  his  own  In  equity 

Miignee 
mmy  mxe. 


name  has  been  recognized  for  some  considerable  time ;  it  ^"^^ 


is  perhaps  impossible  to  say  precisely  for  how  long,  but  at 
at  any  rate  since  the  rules  of  equity  have  been  at  all 
systematic  (a). 

The  Supreme  Coiul;  of  Judicature  Act,  1873,  (s.  25,Leg»lright 
sub-s.  6),  creates  a  legal  right  modelled  on  the  equitable ^d»J^^ 
right,    but    confined    to    cases    where    the    assignments***^ 
is  absolute,   and    by   writing    under  the    hand    of    the 
assignor,  and  express  notice  in  writing  has  been  given 
to  the  debtor. 

These  restrictions  are  but  partly  known  in  equity.     By  In  equity 
the  Statute  of  Frauds  (29  Car.  2,  c.  3,  s.  9)  "all  grants  and  ^^^: 
assignments  of  any  trust  or  confidence  "  must  be  in  writing  ^o^ '«« 
signed  by  the  assignor,  and  by  s.  7  equitable  interests  in  by  Stat,  of 
land  must  be  created  by  writing.     S.  9  does  not  at  all^'*'*^^ 
events  require  writing  for  the  creation  in  the  first  instance 
by  the  legal  owner  or  creditor  of  an  equitable  interest  in 
personal  property  or  a  chose  in  action:  and  it  may  be 
argued  perhaps  that  its  operation  is  altogether  confined  to 
interests  in  land  by  the  context  in  which  it  occurs.     The 
writer  is  not  aware  of  any  decision  upon  it  (6). 

As  for  the  notice  to  the  debtor,  the  rule  of  equity  is  that 
it  must  be  express  but  need  not  be  in  writing  (c). 

There  remain,  therefore,  a  great  number  of  cases  where 
the  right  is  purely  equitable,  although  the  enlarged  juris- 

deberi,  nuUo  eorom  modo,  aoibus  ance,  D.  2.  14.  de  pactis,  16  pr,,  C. 

res  corporales  ad  alitun  tnuiBterun-  4.  89.  de  hered.  vel  act.  vend.  1,  2, 

tor,  id  efficere  powum;    Bed  opus  4 — 6,  and  afterwards  extended   to 

est,  ut  inbente  me  tu  ab  eo  stipu-  all  cases,  C.  eod.  tit.  7,  9.    See  too 

leris  :     qnae    res    effidt   ut  a  me  C.  4.  10.  de  obL  et  act.  1,  2,  C.  4. 

libovtur    et    indpiat   tibi    teneri.  15.  qnando  fiscus,  5,  Amdts,  Lehr- 

quae   didtnr   novatio    obligationis.  bnch  der  Pandekten,  §  254. 

Sine  hac  vero  novatione  non  poteris  (a)  There  is  a  ctuious  case  in  Y. 

too  nomine  agere,  sed  debes  ex  per-  B.  87  H.  6.  18,  pL  8,  from  which 

Bona  mea  q^sMi  oognitor  ant  pro-  it  seems  that  equitable  assignments 

curator   mens   expmrL      In  later  were    then   unknown  (see   p.   188 

times  the  transferee  of  a  debt  was  above). 

enabled  to  sue  by  utUii  acUo  in  his  (5)  See  1  Sanders  on  Usee  (5th 

own  name.     This  Beems  to   have  ed.)  343. 

been  first  introduced  onlv  for  the  be-  (c)  Be  Tkhener,  85  I?eav.  31 7. 
neftt  of  ib»  purdbaser  of  an  inherit- 
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In  other 
special 
cases  by 
statute. 

Limita- 
tion of 
assignee's 
rights. 


diction  of  every  branch  of  the  Supreme  Court  makes  the 
distinction  less  material  than  formerly. 

Several  partial  exceptions  to  the  common  law  rule  have 
beeti  made  at  diflferent  times  by  modem  statutes,  on  which 
however  it  seems  unnecessary  to  dwell  (a). 

In  ordinary  cases  rights  under  a  contract  derived  by 
assignment  from  the  original  creditor  are  subject,  as  already 
stated,  to  the  following  limitations : — 

1st.  Title  by  assignment  is  not  complq^  as  against  the 
debtor  without  notice  to  the  debtor,  and  a  debtor  who  per- 
forms his  contract  to  the  original  creditor  without  notice  of 
any  assignment  by  the  creditor  is  thereby  discharged. 

2nd.  The  debtor  is  entitled  as  against  the  representa- 
tives, and,  unless  a  contrary  intention  appears  by  the 
original  contract,  as  against  the  assignees  of  the  creditor, 
to  the  benefit  of  any  defence  which  he  might  have  had 
against  the  creditor  himself. 


Rules  of 
equitable 
assign- 
ment in 
generaL 
Notice  to 
debtor. 


1.  As  to  notice  to  the  debtor.  Notice  is  not  necessary 
to  complete  the  assignee's  equitable  right  as  against  the 
original  creditor  himself,  or  as  against  his  representatives, 
including  assignees  in  bankruptcy  (6) :  but  the  claims  of 
competing  assignees  or  incumbrancers  rank  as  between 
themselves  not  according  to  the  order  in  date  of  the  assign- 


(a)  The  more  important  instances 
are  these  : — 

East  India  bonds,  51  Geo.  8, 
c.  64,  s.  4,  which  makes  them  nego' 
liable. 

Mortgage  debentures  issued  by 
land  companies  under  the  Mortgage 
Debenture  Act  1865,  28  &  29  Vict. 
0.  78,  amended  by  83  &  84  Vict. 
C.20. 

Policies  of  life  assurance  r  80  & 
81  Vict.  c.  144. 

Policies  of  marine  assurance :  81 
&  32  Vict.  c.  86. 

Things  in  action  of  companies 
(Companies  Act  1862,  s.  157)  and 
bankrupts  (Bankrupted  Act  1869, 
s.  Ill)   assigned  in    pursuance  of 


those  Acts  respectively.  As  to  Hbe 
effect  of  registration  under  the 
present  acts  of  previously  exist- 
ing compimles,  &c.,  in  transferring 
the  right  to  sue  on  the  contracts 
made  by  the  company  or  Its  officers 
in  its  former  state,  see  the  Compa- 
nies Act  1862,  8.  193,  Undley  1. 
492,  note  {g). 

Local  authorities  (including  sny 
authority  having  power  to  levy  a 
rate)  may  issue  transferable  deben- 
tures and  debenture  stock  mider  ihe 
Local  Loans  Act  1875, 88  &  89  Vict, 
c.  88. 

(6)  Bum  V.  Oarvalho,  4  Ml  A  Cr. 
690. 
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ment8,  but  according  to  the  dates  at  which  they  have 
respectively  given  notice  to  the  debtor.  This  was  decided 
by  the  cases  of  Dearie  v.  Hall  and  LoveHdge  v.  Cooper  (a), 
the  principle  of  which  was  soon  afterwards  affirmed  by  the 
House  of  Lords  (6).  The  same  rule  prevails  in  the  modem 
civil  law  (c)  and  has  been  adopted  from  it  in  the  Scottish 
law  (d) :  and  the  true  reason  of  it,  though  not  made  very 
prominent  in  the  decisions  which  establish  the  rule  in 
England,  is  the  protection  of  the  debtor.  He  has  a  right 
to  look  to  the  person  with  whom  he  made  his  contract  to 
accept  performance  of  it,  and  to  give  him  a  discharge, 
unless  and  until  he  is  distinctly  informed  that  he  is  to 
look  to  some  other  person.  According  to  the  original  strict 
conception  of  contract,  ("  k  ne  consid^rer  que  la  subtilit^ 
du  droit "  as  Pothier  (e)  expressed  it)  his  creditor  or  his 
creditor's  assignee  cannot  even  require  him  to  do  this,  any 
more  than  in  the  converse  but  substantially  dififerent  case 
a  debtor  can  require  his  creditor  to  accept  another  person's 
liability,  and  his  assent  must  be  expressed  by  a  novation 
(as  to  which  see  p.  210,  above).  Such  was  in  fact  the  old 
Roman  law,  as  is  shown  by  the  passage  already  cited  from 
Grains.  By  the  modem  practice  the  novation  is  dispensed 
with,  and  the  debtor  becomes  bound  to  the  assignee  of 
whom  he  has  notice.  But  he  cannot  be  bound  by  any 
other  assignment,  though  prior  in  time,  of  which  he  knows 
nothing.  He  is  free  if  he  has  fulfilled  his  obligation  to  the 
original  creditor  without  notice  of  any  assignment ;  he  is 
equally  free  if  he  fulfils  it  to  the  assignee  of  whose  right 
he  is  first  informed,  not  knowing  either  of  any  prior 
assignment  by  the  original  creditor  or  of  any  subsequent 
assignment  by  the  new  creditor  (/).     It  is  enough  for  the 

(o)  8  Rubs.  1,  88,  48.  (c)  See  Pothier,  Contrat  de  Vente, 

(6)  Foster  v.  CockertO,  8  CI.  &  F.  §§  660,  654  sqq. 

456.  It  has  only  lately  been  decided  (d)  Erakine  Inst.  Bk.  8,  Tit.  6. 

that  a  second  assignee  who  takes  his  \e)  Contrat  de  Vente,  §  660. 

aasignment  not  from  the  beneficiary  (/)  See  per  Willes,  J.  L.  R.  6 

himself,  but  from  his  legal  personal  C.  P.  at  p.  694.    Per  Kni^t  Bruce, 

ntative,   may    equally    gain  L.  J.  8tock9  y.  Dobion^  4  1).  M.  O. 


Q2 
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completion  of  the  assignee's  title  "  if  notice  be  given  to  the 

person  by  whom  payment  of  the  assigned  debt  is  to  be 

made,  whether  that  person  is  himself  liable  or  is  merely 

charged  with  the  duty  of  making  the  payment  '*  (a)  e,g,  as 

an  agent  entrusted  with  a  particular  fund.     Notice  not 

given  by  the  assignee  may  be  suflScient,  if  shown  to  be 

This  does    such  as  a  reasonable  man  would  act  upon  (6).     All  this 

to  intents  doctrine  of  notice  has  no  application  to  interests  in  land  (c)  : 

in  land ;     b^t,  subject  to  that  exception,  it  applies  to  rights  created 

butdoeato,       'J  ,  ,   ,  ,1. 

all  other  by  trust  as  well  as  to  those  created  by  contract ;  the  bene- 
S^*^  ficiaJ  interest  being  treated  for  this  purpose  exactly  as  if 
it  were  a  debt  due  from  the  trustee.  In  the  case  of  trusts 
a  diflBculty  may  arise  from  a  change  of  trustees :  for  it  may 
happen  that  a  fund  is  transferred  to  a  new  set  of  trustees 
without  any  notice  of  an  assignment  which  has  been  duly 
notified  to  their  predecessors,  and  that  notice  is  given  to 
the  new  trustees  of  some  other  assignment  It  is  still 
unsettled  which  of  the  assignees  is  entitled  to  priority  in 
such  a  case :  but  it  has  been  decided  that  the  new  trustees 
cannot  be  made  personally  liable  for  having  acted  on  the 
second  assignment  (d). 

The  rules  as  to  notice  apply  to  dealings  with  future  or 
contingent  as  well  as  with  present  and  liquidated  claims. 
"  An  insurance  oflSce  might  lend  money  upon  a  policy  of 
insurance  to  a  person  who  had  insured  his  life,  notwith- 
standing any  previous  assignment  by  him  of  the  policy  of 
which  no  notice  had  been  given  to  them  "  (e). 

ABBignee        2.  As  to  the  debtor's  rights  against  assignees.    The  rule 

takes  BUD-  ^  ^  o 

(a)  Per  Lord  Selbome,  C.  AdcUaon  But  on  the  other  hand  their  liability 

V.  Cox,  8  Ch.  76,  79.  to  be  defeated  by  a  purchase  of  the 

(6)  Lloyd  V,  BankSf  3  Ch.  488.  legal  estate  for  yalue  without  notice 

(c)  Although    the    exception    ia  shows  that  they  have  not  the  nature 

fully    established     there    is    good  of  real  ownership, 
authority  for  thinking  it  not  very  {d)  Pkijppt  v.  Lovegrove,  16   Eq. 

reasonable  :    see    Lewin    581.     Its  80  ;  see  p.  90  as  to  the  precautions 

effect  is  that  equitable  interests  in  to  be  tn^en  by  an  assignee  of  an 

land  stand  on  a  different  footing  equitable  interest  who  wkhes  to  be 

from  personal  rights  :  see  this  re-  perfectly  safe, 
lied  on  as  the  ground  of  the  ex-  (e)  lb,  at  p.  88. 

ception,  Jonea  y.  Jones,  8  Sim.  644. 
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laid  down  in  the  second  explanation  is  often  expressed  in  ject  to 
the  maxim  "  The  assignee  of  an  equity  is  bound  by  all  the  double* 
equities  affecting  it."     This  however  includes  another  nile  meaning  of 

f  ^      t  1 .       .  ..11.1.1  *"*  ^^^' 

founded  on  a  distinct  principle,  which  is  that  no  transac- 
tion purporting  to  give  a  beneficial  interest  apart  from 
legal  ownership  (a)  can  confer  on  the  person  who  takes  or 
is  intended  to  take  such  an  interest  any  better  right  than 
belonged  to  the  person  professing  to  give  it  him.  If  A. 
contracts  with  B.  to  give  B.  something  which  he  has 
already  contracted  to  give  to  C,  then  C/s  claim  to  have 
the  thing  must  prevail  over  B/s,  whether  B.  knew  of  the 
prior  contract  with  C.  or  not.  And  if  B.  makes  over  his 
right  to  D.,  D.  will  have  no  better  right  than  B.  had  (6). 
And  this  applies  not  only  to  absolute  but  to  partial  inte- 
rests (such  as  equitable  charges  on  property)  to  the  extent 
to  which  they  may  affect  the  property  dealt  with.  Again, 
by  a  slightly  different  application  of  the  same  principle,  a 
creditor  of  A.  who  becomes  entitled  by  operation  of  law  to 
appropriate  any  beneficial  interest  of  A/s  (whether  an 
equitable  interest  in  property  or  a  right  of  action)  for  the 
satisfaction  of  his  debt  can  claim  nothing  more  than  such 
interest  as  A.  actually  had,  and  he  can  gain  no  priority  by 
notice  to  A.'s  trustee  or  debtor  even  in  cases  where  he 
might  have  gained  it  if  A.  had  made  an  express  and 
unqualified  assignment  to  him  (o).  But  we  are  not  con- 
cerned here  with  the  development  of  these  doctrines,  and 
we  return  to  the  other  sense  of  the  general  maxim.  In 
that  sense  it  is  used  in  such  judicial  expressions  as  the 
following: 

*'1{  there  is  one  rale  more  perfectly  established  in  a  court  of 
equity  than  another,  it  is  this,  that  whoever  takes  an  assignment  of  a 

(a)  Certain  dicta  in  SharpUs  v.  Beav.  120;    Clack  v.   HcUand,   19 

Adams,  32    Beav.    218,    216,    and  Beav.  262. 

Maa^fM.  v.  BwioUt  17  Eq.  16.  19,  (c)  Pickering    v.   llfracomhc    Ry. 

go  even  farther ;  but  it  seems  at  Co,  L.   R.  8  C.  P.  236,  overruling 

leairt  doubtful  whether  they  can  be  virtually  WatU  v.  Porter,  8  E.  &  B. 

■upported.  743,  23  L.  J.  Q.  B.  346,  see  Crow  v. 

(6)  See  Pinkett  v.  Wright,  2  Ha.  RoUnscm,  L.  R.  3  C.  P.  264 ;  jodg- 

120,  a£Fd.  nom.  Murray  v.  Pinkett,  ment  of  Erie,  J.  (diss.)  in  WatU  v. 

12  Ca.  A  F.  784  ;  Ford  v*  White,  16  Porter, 
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chose  in  action  takes  it  subject  to  all  the  equitiefl  of  the  person  who 
made  the  assignment"  (a). 

"It  is  a  rule  and  principle  of  this  Court,  and  of  every  Court,  I 
believe,  that  where  there  is  a  chose  in  action,  whether  it  is  a  debt,  or 
an  obligation,  or  a  trust  fund,  and  it  is  assigned,  the  person  who 
holds  the  debt  or  obligation,  or  has  undertaken  to  hold  the  trust 
fund,  has  as  against  the  assignee  exactly  the  same  equities  that  ho 
would  have  as  against  the  assignor"  (b). 

This  18  in  fact  the  same  principle  which  is  applied  by 
courts  of  common  law  as  well  as  of  equity  for  the  pro- 
tection of  persons  who  contract  with  agents  not  known  to 
them  at  the  time  to  be  agents  (c).  What  is  meant  by 
this  special  use  of  the  term  "  equities  "  will  be  best  shown 
lUustra-  by  illustration.  A  debt  is  due  from  B.  to  AT,  but  there  is 
also  a  debt  due  from  A.  to  B.  which  B.  might  set  oflF  in  an 
action  by  A.  In  this  state  of  things  A.  assigns  the  first 
debt  to  C.  without  telling  him  of  the  set-oflF.  B.  is  entitled 
to  the  set-ofif  as  against  C.  (cZ).  Again,  B.  has  contracted 
to  pay  a  sum  of  money  to  A.  but  the  contract  is  voidable 
on  the  ground  of  fraud  or  misrepresentation.  A.  assigns 
the  contract  to  C.  who  does  not  know  the  circumstances 
that  render  it  voidable.  B.  may  avoid  the  contract  as 
against  C.  (e).  Agaiti,  in  a  somewhat  less  simple  case, 
there  is  a  liquidated  debt  from  B.  to  A  and  a  current 
account  between  them  on  which  the  balance  is  against  A. 
A.  assigns  the  debt  to  0.  who  knows  nothing  of  the 
account.  B.  may  set  off  as  against  C.  the  balance  which 
is  due  on  the  current  account  when  he  receives  notice  of 
the  assignment,  but  not  any  balance  which  becomes  due 
afterwards  (/). 

The  rule        But  it  is  open  to  the  contracting  parties  to  exclude  the 
may  be  ex-  * 

(a)  Lord  St  Leonards,  Mangles  v.  length  in  Lewin  on  Tr.  577.     As 

Dixon,  8  H.  L.  C.  702,  731.  to  set-ofF  aocraing  after  notice  of 

(6)  James,  L.  J.  (sitting  as  V.-C.)  assignment,  Stephmt  y.  VenaUn,  80 

PkippB  Y.  Lovegrove,  16  Eq.  80,  88.  Beav.   625,   Watson  v.   Mid   WaUt 

(c)  See  p.  112,  above.  Ry,  Co,,  L.  R.  2  C.  P.  593. 

(d)  Cavendish  v.  Gtavu,  24  Beav.  (e)  Graham  v.  Johnson,  8  Eq.  86. 
163,178,  where  the  doctrine  is  folly  (/)  Cavendish  y,  Chaves^  24  Bww, 
expounded:  the  roles  laid  down  by  168. 

Lord  Bomilly,  M.  R.  are  given  at 
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operation  of  this  rule  if  they  thiuk  fit  by  making  it  a  term  eluded  by 
of  the  original  contract  that  the  debtor  shall  not  set  up  ofw^u 
against  an  assignee  of  the  contract  any  counter  claim  J^*^*^" 
which  he  may  have  against  the  original  creditor.     This  is  ABiatio 
established  by  the  decision  of  the  Court  of  Appeal  in  coro^ 
Chancery  in  Ex  pcurte  Asiatic  Bcmking  Corporation,  the  <ion  ■  case, 
facts  of  which  have  already  been  stated  for  another  ajspect 
of  the  case  (a). 

Two  alternative  grounds  were  given  for  the  decision  in 
favour  of  the  claim  of  the  Asiatic  Banking  Corporation 
under  the  letter  of  credit.  One,  which  we  have  already 
noticed,  was  that  the  f  letter  was  a  general  proposal,  and 
that  there  was  a  complete  contract  with  any  one  who 
accepted  it  by  advancing  money  on  the  faith  of  it.  The 
other  was  that,  assuming  the  original  contract  to  be  only 
with  Dickson,  Tatham,  &  Co.  to  whom  the  letter  was 
given,  yet  the  takers  of  bills  negotiated  under  the  letter 
were  assignees  of  the  contract,  and  it  appeared  to  have 
been  the  intention  of  the  original  parties  that  the  equities 
which  might  be  available  for  the  bank  against  Dickson, 
Tatham,  &  Co.  should  not  be  available  against  assignees. 
Lord  Cairns,  then  Lord  Justice,  thus  stated  the  law : — 

**  G^erallj  speaking  a  chose  m  action  assignable  only  in  equity 
must  be  assigned  subject  to  the  equities  existing  between  the  original 
parties  to  the  contract ;  but  this  is  a  rule  which  must  yield  when  it 
appears  from  the  nature  or  terms  of  the  contract  that  it  must  have 
been  intended  to  be  assignable  firee  from  and  unaffected  by  such 
equities." 

Where  assignees  of  a  chose  in  action  are  enabled  by 
statute  to  sue  at  law,  similar  consequences  may  be  pro- 
duced by  way  of  estoppel  (b) :  which  really  comes  to  the 
same  thing,  the  doctrine  of  estoppel  being  a  more  technical 
and  definite  expression  of  the  same  principle. 

The  principle  thus  laid  down  has  been  followed  out  in  Subse- 
several  later  decisions  on  the  effect  of  transferable  deben-  Jeddons : 

(a)  8  Oh.  891  s  p.  20,  tupm.  ttbnftv,  L.  B.  6  Q.  B.  642. 

(^  Wtbb  T.  Heme  Bay  Commk* 
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form  of  in-  tures  issued  by  companies.  The  question  whether  the 
how  to  holder  of  such  a  debenture  takes  it  free  from  equities  is  to 
™**®'^     be  determined  by  the  original  intention  of  the  parties. 

The  form  of  the  instrument  is  of  course  material,  but 
the  general  tenor  is  to  be  looked  to  rather  than  the  words 
denoting  to  whom  payment  will  be  made ;  these  cannot 
be  relied  on  as  a  sole  or  conclusive  test.  Making  a  de- 
benture payable  to  the  holder  or  bearer  does  not  necessarily 
mean  more  than  that  the  issuing  company  will  not  require 
the  holder  who  presents  the  instrument  for  payment  to 
prove  his  title,  especially  if  the  object  of  the  debenture  is 
on  the  face  of  it  to  secure  a  specific  debt  (a).  But  an 
antecedent  agreement  to  give  debentures  in  such  a  form  is 
evidence  that  they  were  meant  to  be  assignable  free  from 
equities  (6);  and  debentures  payable  to  bearer  without 
naming  any  one  as  payee  in  the  first  instance  are  prima, 
facie  so  assignable  (c);  so  again  if  the  document  resembles 
a  negotiable  instrument  rather  than  a  common  money 
bond  or  debenture  in  its  general  form  (c?). 

Even  when  there  is  nothing  on  the  face  of  the  instru- 
ment to  show  the  special  intention  of  the  parties,  the 
issuer  cannot  set  up  equities  against  the  assignee  if  the 
instrument  was  issued  for  the  purpose  of  raising  money  on 
it  (e).  The  general  circumstances  attending  the  original 
contract — e.g.  the  issue  of  a  number  of  debentures  to  a 
creditor  instead  of  giving  a  single  bond  or  covenant  for 
the  whole  amoimt  due — may  likewise  be  important. 
Moreover,  apart  from  any  contract  with  the  original 
creditor,  the  issuing  company  may  be  estopped  from 
setting  up  equities  against  assignees  by  subsequent  re- 
cognition of  their  title  (/). 

(a)  Financial  Corporation's  claim,  L.  R.  8  Q.  B.  374,  885.           « 

3  Ch.  355,  360.  (d)  Ex  parU   City  Bank^  3  Ch. 

(6)  Ex  parte  New  Zealand  Banking  768. 

Corporation^  3  Ch.  154.  {e)  Dickton  v.  Swanaea  Vafe  Ry. 

(c)  Ex  parU  Colhome  <fc  Straw-  Co.  L.  R.  4  Q.  B.  44.    Graham  v. 
bridge,   11  Bq.  478,  which   cannot  Johnson,  8  Eq.  36,  seems  not  con- 
now  be  taken  as  warranting  any-  sistent  with  this, 
thing  beyond  the  statement  in  the  (/)  Higg$  y.  Northern  A$$am  Tea 
text,  cp.  Crouch  v.  Cridit  Ponder,  Co.  L.  R   4  Ex.    887  ;   Ex  parte 
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The  rule  extends  to  an  order  for  the  delivery  of  goods 
as  well  as  to  debentures  or  other  documents  of  title  to  a 
debt  payable  in  money  (a). 

On  principle  this  doctrine  seems  inapplicable  in  a  case  Qu.  when 
where  the  original  contract  is  not  merely  subject  to  a  cross  oj^^mrti* 
claim  but  voidable.  For  the  agi-eement  that  the  contract  voidable, 
shall  be  assignable  free  from  equities  is  itself  part  of  the 
contract,  and  should  thus  have  no  greater  validity  than 
the  rest.  A  collateral  contract  for  a  distinct  consideration 
might  be  another  matter:  but  the  notion  of  making  it  a 
term  of  the  contract  itself  that  one  shall  not  exercise  any 
right  of  rescinding  it  that  may  afterwards  be  discovered 
seems  to  involve  the  same  kind  of  fallacy  as  the  sovereign 
power  in  a  state  assuming  to  make  its  own  acts  irrevocable. 
Nor  does  it  make  any  difference,  so  long  as  we  adhere  to 
the  general  rules  of  contract,  that  the  stipulation  is  in 
favour  not  of  the  original  creditor  but  only  of  his  as- 
signees (6).  However  the  point  has  not  been  distinctly 
raised  in  any  of  the  decided  cases.  In  Graham  v. 
Johnson  (c),  where  the  contract  was  originally  voidable 
(if  not  altogether  void :  the  plaintiff  had  executed  a  bond 
under  the  impression  that  he  was  accepting  or  indorsing  a 
bill  of  exchange)  ((2),  an  assignee  of  the  bond  as  well  as 
the  obligee  was  restrained  from  enforcing  the  bond :  but 
the  decision  was  rested  on  the  somewhat  unsatisfactory 
ground  that,  although  the  instrument  was  given  for  the 
purpose  of  money  being  raised  upon  it,  there  was  no 
intention  expressed  on  the  face  of  it  that  it  should  be 
assignable  free  from  equities. 

However,  if  the  contract  were  not  enforceable  as  between 

Univer$al  Life  Asiurance  Co,  10  Eq.  London  v.  Phanix  Bessemer  Sted  Co, 

4$8    (on    same    facts) ;    Ex  parU  5  Ch.  D.  205. 

ChorUy,  11  Eq.  157:  cp.  Re  Bahia  (6)  In  principle  it  is  the  same  as 

A  San  Francisco  Ry,  Co.  L.  K.  8  the  case  put  in  the  Digest  (50.  17, 

Q.  B.  584.     QiL  can  Aikenaum  Life  de  reg.  iuris,  23)   **  non  valere  si 

Assurance  8oc,  v.  PooUy^  8  De  0.  &  oonvenerit,  ne  dolus  prae^tetur." 

J.   29^   be   reconciled   with   these  (c)  8  £q.  86. 

cases  ?     It  seems  not :   BrunUm*s  [d)  The  evidence  was  conflicting, 

daim,  19  Eq.  802,  812.  but  the  Court  took  this  view  of  the 

(a)    Merdkami   Banking    Co.    cf  facts :  see  p.  48. 
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the  original  parties  only  by  reason  of  their  being  in  pari 
delictOy  as  not  having  complied  with  statutory  require- 
ments or  the  like^  an  assignee  for  value  without  notice  of 
the  original  defect  will  at  all  events  have  a  good  title 
by  estoppel  (a). 
UndiM  to       The  transferable  debentures  the  eflTect  of  which  came  in 
he  doneby  question  in  the  cases  we  have  just  reviewed  were  no  doubt 
agwOTQent  intended  to  be  equivalent  to  negotiable  instruments,  and 
contract   *  there  have  been  dicta  in  the  Court  of  Chancery  favouring 
^en^  the  view  that  they  were  such  in  fact  (6).     But  a  later 
gotiable :    decision  of  the  Court  of  Queen's  Bench  (1873)  shows  that 
cJ^*i  ^*   this  intention  cannot  be  fully  carried  out.     The  debtor 
Fonder,     may  contract  in  such  a  way  as  to  alter  or  abandon  his 
own  rights  as  against  assignees  of  the  contract;  but  he 
cannot  alter  or  abandon  the  rights  of  subsequent  assignees, 
and  therefore  cannot  enable  an  intermediate  transferor 
having  no  title  to  give  a  good  title  to  his  transferee  (c). 

This  marks  the  extreme  limit  of  the  extension  which  can 
be  given  to  the  power  of  transferring  rights  under  a  con- 
tract consistently  with  the  general  rules  of  law. 

N^otiable      We  are  now  in  a  position  to  see  the  nature  of  the  difii- 

^^"       culties  which  make  the  mere  assignment  of  a  contract 

DifficidtieB  inadequate  for  the  requirements  of  conmierce,  and  to  meet 

of  OTdiS^  which  negotiable  instruments  have  been  introduced. 

contract.        The  assignee  of  a  contract  is  under  two  inconveniences  {d). 

The  first  is  that  he  may  be  met  with  any  defence  which 

would  have  been  good  against  his  assignor.    This,  we  have 

seen,  may  to  a  considerable  extent  if  not  altogether  be 

obviated  by  the  agreement  of  the   original  contracting 

parties. 

The  second  is  that  he  must  prove  his  own  title  and 
that  of  the  intermediate  assignees,  if  any ;  and  for  this 

(o)  See  Wehb  v.  ffeme  Bay  Com-  (c)  Crouch  v.  Ch^dU  Fonder  of 

miaionen,  L.  B.  5  Q.  B.  642.  BngUmd,  L.  B.  8  Q.B.  874. 

(6)  See  eepedaUy  Ex  parte  OUy  (cQ  Cp.  Savigny,  Obi.  §  62. 
Bank,  8  Ch.  758. 
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purpose  he  must  inquire  into  the  title  of  his  immediate 
assignor.  This  can  be  in  part,  but  only  in  part,  provided 
against  by  agreement  of  the  parties.  It  is  quite  com- 
petent for  them  to  stipulate  that  as  between  themselves 
payment  to  the  holder  of  a  particular  document  shall  be  a 
good  discharge ;  but  such  a  stipulation  will  neither  affect 
the  rights  of  intermediate  assignees  nor  enable  the  holder 
to  compel  payment  without  proving  his  title.  Parties 
cannot  set  up  a  market  overt  for  contractual  rights. 

The  complete  solution  of  the  problem,  for  which  the  Remedy 
ordinary  law  of  contract  is  inadequate,  is  attained  by  the  p^^f  la^ 
law  merchant  (a)  in  the  following  manner : —  merchant. 

(i)  The  absolute  benefit  of  the  contract  is  attached  to  the 
ownership  of  the  document  which  according  to  ordinary 
rules  would  be  only  evidence  of  the  contract 

(ii)  The  proof  of  ownership  is  then  facilitated  by  pre- 
scribing a  mode  of  transfer  which  makes  the  instrument 
itself  an  authentic  record  of  the  successive  transfers :  this 
is  the  case  with  instruments  transferable  by  indorsement. 

(iii)  Finally  this  proof  is  dispensed  with  by  presuming 
the  bona  fide  possessor  of  the  instrument  to  be  the  true 
owner ;  this  is  the  case  with  instruments  transferable  by 
delivery,  which  are  negotiable  in  the  fullest  sense  of  the 
word. 

The  result  is  that  the  contract  is  completely  embodied  (6)  Negotiable 
for  all  practical  purposes  in  the  instrument  which  is  the  ments."  Pe- 
symbol  of  the  contract ;  and  both  the  riffht  under  the  con-  c'*^  f^d 

.       ,      .         *  ,    .  exteniive 

tract  and  the  property  m  the  mstrument  are  treated  m  a  rights  of 
manner  quite  at  variance  with  the  general  principles  ofj^^^ 
contract  and  ownership.  We  give  references  to  a  few 
passages  where  specimens  will  be  found  of  the  positive 
terms  in  which  the  privileges  of  hona  fide  holders  of 
n^otiable  instruments  have  been  repeatedly  asserted  by 
the  highest  judicial  authority  (c). 


(a)  Extended  to  promlfsoiT  notes  tion,"  Savlgny. 

r  statute :  8  &  4  Anne  c  S  (in  Rev.  (c)  See  per  Byles,  J.  Swanv.  N,  B, 

»t)  SSL  1-8.  Auttraloiian  Co,  in  Ex.  Oh.  2  H.  ft 

(6)' "  Verkdrpenmg   der   Obliga-  a  184,  81  Ij,  J.  Ex.  4fl5|  per  Lord 
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QuaUties 
of  nego- 
tiable in- 
BtmroentB. 
Limiting 
rules  in 
Crouch  V. 
Cr^t 
Fonder. 


The  narrower  doctrine  which  for  a  time  prevailed,  re- 
quiring a  certain  measure  of  caution  on  the  part  of  the 
holder,  is  now  completely  exploded.  Nothing  short  of 
actual  knowledge  of  the  facts  affecting  his  transferor's  title 
will  defeat  the  holder's  right  (a). 

Moreover  there  is  no  discrepance  between  common  law 
and  equity  in  this  matter.  Equity  has  interfered  in  cer- 
tain cases  of  forgery  and  fraud  to  restrain  negotiation ;  but 
at  law  no  title  to  sue  on  the  instrument  can  be  made 
through  a  forgery  (6) ;  and  '*  the  cases  of  fraud  where  a 
bill  has  been  ordered  to  be  given  up  are  confined  to  those 
where  the  possession,  but  for  the  fraud,  would  be  that  of 
the  plain tiflF  in  equity"  (c).  The  rights  of  bona  fde 
holders  for  value  are  as  fully  protected  in  equity  as  at 
common  law,  and  against  such  a  holder  equity  will  not 
interfere  {d). 

The  most  frequent  examples  of  negotiable  instruments 
are  bills  of  exchange  and  promissory  notes.  TTieir  excep- 
tional qualities  are  concisely  stated  in  the  case  of  Crouch 
V.  Credit  Fonder  of  England  (e)  which  has  been  already 
referred  to : — 

"  Bills  of  exchange  and  promissory  notes,  whether  payable  to  order 
or  to  bearer,  are  by  the  law  merchant  negotiable  in  both  senses  of  the 
word.  The  person  who,  by  a  genuine  indorsement,  or,  where  it  is 
payable  to  bearer,  by  a  delivery,  becomes  holder,  may  sue  in  his  own 
name  on  the  contract,  and  if  he  is  a  bona  fide  holder  for  value  he  has 
a  good  title  notwithstandin^any  defect  of  title  in  the  party  (whether 
indorser  or  deliverer)  from  whom  he  took  it" 


Campbell,  Brandao  y.  Bamettf  12 
CI.  &  F.  105  ;  opinion  of  Supreme 
Court,  TJ.  8.  delivered  by  Story,  J. 
Swift  V.  Tyson,  16  Peters  1, 16.  The 
following  references  as  to  the  nature 
of  the  contracts  undertaken  by  the 
parties  to  a  bill  of  exchange  may  be 
found  useful.  Acceptor  and  drawer: 
Jones  T.  BroacUiurst,  9  C.  B.  173, 
181 ;  Ltbd  ▼.  Tucker,  L.  R.  8  Q.  B. 
77,  84.  Indorser  :  ib,  88,  Denton  ▼. 
Peters,  L.  R.  6  Q.  B.  476,  477. 
(a)  Ooodman  v.  Harvey,  4  A.  &  £. 


876,  Baphad  v.  Bank  of  England,  1 7 

C.  B.  161,  176,  26  L.  J.  C.  P.  88. 
(6)  The  bona  fide  holder  of  an 

instrument  with  a  forged  indorse- 
ment may  be  exposed  to  considerable 
hardship.  See  BchbeU  v.  PinktU^  1 
Ex,  D.  868. 

(c)  Jones  V.  Lome,  8  Y.  &  C.  Kx. 
in  Eq.  281,  298. 

{d)  Thiedemann  v.  Ooldsehmidt,  1 

D.  F.  J.  4. 

(e)  L.  R.8Q.B.  874. 
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We  may  here  notice  the  positions  contained  in  the 
judgment  of  the  Court,  which  in  fact  show  the  limits 
beyond  which  the  special  law  of  English  negotiable  instru- 
ments cannot  be  extended. 

1.  It  is  extremely  doubtful  whether  the  seal  of  a  cor- 
poration can  be  treated  as  equivalent  to  signature  for  the 
purpose  of  making  an  instrument  under  it  negotiable  at 
common  law  (a). 

2.  A  bond  containing  a  contract  not  merely  to  pay  the 
principal  but  to  cause  the  bonds  to  be  drawn  for  payment 
in  a  speciBed  manner  cannot  be  negotiable,  since  it  violates 
the  general  rule  that  the  contract  to  pay  must  be  uncon- 
ditional (It  must  also  be  a  contract  to  pay  money  or  to 
deliver  another  negotiable  security  representing  money  (6) : 
therefore  a  promise  in  writing  to  deliver  1000  tons  of  iron 
to  the  bearer  is  not  negotiable  and  gives  no  right  of  action 
to  the  possessor)  (c). 

3.  Mere  private  agreement  or  paHicular  custom  cannot 
be  admitted  as  part  of  the  law  merchant  so  as  to  introduce 
new  kinds  of  negotiable  instruments.  But  the  fact  that  a 
universal  mercantile  usage  is  modem  is  no  reason  against 
its  being  judicially  recognized  as  part  of  the  law  merchant. 
The  notion  that  general  usage  is  insuflBcient  merely  be- 
cause it  is  not  ancient  is  founded  on  the  erroneous  assump- 
tion that  the  law  merchant  is  to  be  treated  as  fixed  and 
invariable  (<2). 

(a)  But  if  a  corporation  is  ex-  20L.  J.  Q.B.  160,il^^  v.iVicAo^Mm, 

premly  enabled  by  statute  to  issue  I  H.  &  N.  165,  25  L.  J.  Ex.  848, 

promissory  notes  under  seal  they  Balfour  v.  Ernest,  4  G.  B.  N.  S.  601, 

may  be  sued  on  as  ordinary  pro-  28  L.  J.  C.  P.  170,  DuUon  v.  Marshy 

misBory  notes  :    Slark  v.   HigKgaU  L.  R.  6  Q.  B.  861. 

Arckvay  Co,  5  Taunt  792,  and  in  (6)  Goodwin  v.  Robarts,  Ex.  Ch., 

anv  case  the  addition  of  the  seal  L.  R.  10  Ex.  837,  in  H.  L.  1  App. 

will  not  prevent  an  instrument  from  Ca.  476. 

being  a  good  bill  or  note  if  it   is  (c)  Dixon  v.  BovUlf  8  Macq.  1, 

also  signed  by  an  acent  or  agents  for  and  see  Byles  on  Bills,  Gh.  7.   Such 

the  ocmipany  so  ^t  it  would  be  a  contract  may  however  be  made 

good  without  the  aeal,  which  may  assignable  free  from  equitieB  :  Mer* 

pexhi^  be  regarded  as  an  ear  mark  chant  Banking  Co,  of   London  v. 

or  memorandum  made  by  the  com-  Phanix  Bestemer  Sted  Co,  5  Oh.  U, 

pany  or  its  agents  for  their  own  205. 

convenience :  see  ffalford  v.  Came-  [d)  Goodwin    v.   Jtobarti,    iupra^ 

ron*9Coaibrook,dx,,  Co,^  16  Q.  B.  442,  overruling  Crouch  v.  Cridit  Ponder 
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The  bonds  of  foreign  governments  issued  abroad  and 
treated  in  the  English  market  as  negotiable  instruments 
are  recognized  as  such  by  law  (a).  So  is  the  provisional 
scrip  issued  in  England  by  the  agent  of  a  foreign  govern- 
ment as  preparatory  to  giving  definitive  bonds  (6).  Such 
bonds  or  scrip,  and  other  foreign  instruments  negotiable  by 
the  law  of  the  country  where  they  are  made,  may  be 
recognized  as  negotiable  by  our  Courts  though  they  do  not 
satisfy  all  the  conditions  of  an  English  negotiable  instru- 
ment (c). 

From  what  was  said  in  Oood/win  v.  Bobarts  (d)  in  the 
House  of  Lords  it  seems  that  where  the  holder  of  an 
instrument  purporting  on  the  face  of  it  to  be  negotiable, 
and  in  fact  usually  dealt  with  as  such,  intrusts  it  to  a 
broker  or  agent  who  deals  with  it  in  the  market  where 
such  usage  prevails,  he  is  estopped  from  denying  its  nego- 
tiable quality  as  against  any  one  who  in  good  faith  and  for 
value  takes  it  from  the  broker  or  agent. 

It  is  also  to  be  observed  that  an  instrument  which  has 
^^^^  been  negotiable  may  cease  to  be  so  in  various  ways, 
to  be  n^;o-  namely — 

Payment  by  the  person  ultimately  liable  (c). 
Restrictive  indorsement  (/). 

Crossing  with  the  words  "not  negotiable,"  under  the 
Crossed  Cheques  Act,  1876,  39  &  40  Vict.  c.  81.  A  person 
taking  a  cheque  so  crossed  has  not  and  cannot  give  a 
better  title   than  the  person  from  whom    he  took   it: 

8.12. 

To  a  certain  extent,  in  the  case  of  bills  payable  to  order. 


Howin- 


on  this  point ;  EumhaU  v.  Metropch 
lUan  Bank,  2  Q.  B.  D.  194. 

(a)  Oorgier  t.  Mieville,  8  B.  &  C. 
45. 

(6)  Ooodwin  v.  BobarU,  L.  R.  10 
Ex.  76,  affd.  in  Ex.  Ch.  t&.  887,  in 
H.  L.  1  App.  Ca.  476. 

(c)  See  Crouch  v.  Cridit  Ponder, 
li.  R.  8  Q.  B.  at  pp.  884-6 ;  Good- 
win ▼.  JMarU,  1  App.  Oa.  at  pp. 


494-6. 

(d)  1  Am).  Ca.  486,  489,  498,  497. 

(e)  Lazarut  v.  Cotne,  8  Q.  B. 
464.  As  to  the  possibility  of  soing 
on  a  biU  after  it  has  been  paid  by 
some  other  person,  see  CWt  y.  Liaier^ 
18  C.  B.  N.  a  694,  82  L.  J.  C.  P. 
121. 

(/)  1  Sm.  L.  C.  479. 
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iadorsement  when  overdue,  which  makes  the  indorsee's 
rights  subject  to  what  are  called  equities  attaching  to  the 
bill  itself,  e.g.  an  agreement  between  the  original  parties 
to  the  bill  that  in  certain  events  the  acceptor  shall  not  be 
held  liable,  but  not  to  collateral  equities  such  as  set- 
oflf(a). 

We  have  purposely  left  to  the  last  the  consideration  of  Transfer  of 
certain  important  classes  of  contracts  which  may  be  roughly  ^^ere 
described  as  involving  the  transfer  of  duties  as  well  as  of  ^^^^  •• 
rights.     This  happens  in  the  cases  rights 

(A)  Of  transferable  shares  in  partnerships  and  com-^^ 
panies. 

(B)  Of  obligations  (6)  attached  to  ownership  or  interests 
in  property. 

A.  The  contract  of  partnership  generally  involves  per-  (A.)  P»rt- 
sonal  confidence,  and  is  therefore  of  a  strictly  personal  shared 
character.     But,  "if  partners  choose  to  agree  that  any  of  ^]^^ 
them  shall  be  at  liberty  to  introduce  any  other  person  into  ahipt  and 
the  partnership,  there  is  no  reason  why  they  should  not :  ^^J^' 
nor  why,  having  so  agreed,  they  should  not  be  boimd  by  companiei 
the  agreement"  (c).      At  common  law  the  ntmiber  ofj^e 
persons  engaged  in  a  contract  of  partnership  does  not  make  *»^«f' 
any  diflFerence  in  the  nature  or  validity  of  the  contract ;  common 
hence  it  follows  that  if  in  a  partnership  of  two  or  three  the  ^^* 
share  of  a  partner  may  be  transferred  on  terms  agreed  on 
by  the  original  partners,  there  is  nothing  at  common  law 
to  prevent  the  same  arrangement  from  being  made  in  the 
case  of  a  larger  partnership,  however  numerous  the  mem- 
bers may  be ;  in  other  words,  unincorporated  companies 
with  transferable  shares  are  not  unlawful  at  common  law. 
This  is  worked  out  by  Mr.  Justice  Lindley  in  another  part 
of  his  book,  where  he  shows  by  an  ingenious  and  con- 

(o)  See  BmpcBrU  Swan,  6  Eq.  844,      benefit  or  burden  of  a  contract,  or 
859,  mhem  the  anthoritiee  are  dis-      both,  aooording  to  the  nature  of  the 


(6)  We  uae  the  word  here  In  Ita  (c)  Lindley,  1.  699. 

wide   aense   ao  aa  to  denote    the 
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vincing  anal)r8i8  that  such  a  conclusion  is  demanded  by 
principle,  and  by  an  examination  of  decided  cases  that  it 
is  consistent  with  authority  (a).  "  TTiose  who  form  such 
partnerships,  [i,  e.  partnerships  whether  small  or  large  in 
which  shares  are  transferable]  and  those  who  join  them 
after  they  are  formed,  assent  to  become  partners  with  any 
one  who  is  willing  to  comply  with  certain  conditions  "  (6). 
But  no  At  first  sight  this  may  seem  to  involve  the  anomaly  of 

contract  »  floating  Contract  between  all  the  members  of  the  partner- 
^'^^mab^  ship  for  the  time  being,  who  by  the  nature  of  the  case  are 
this.  unascertained  persons  when  we  look  to  any  future  time  (c). 

But  there  is  no  need  to  assume  any  special  exception  from 
the  ordinary  rules  of  contract.  It  was  pointed  out  by 
Lord  Westbury  that  the  transfer  of  a  share  in  a  partner- 
ship at  common  law  is  strictly  not  the  transfer  of  the  out- 
going partner's  contract  to  the  incoming  partner,  but  the 
formation  of  a  new  contract.  "  By  the  ordinary  law  of 
partnership  as  it  existed  previously  to"  the  Companies 
Acts  "  a  partner  could  not  transfer  to  another  person  his 
share  in  the  partnership.  Even  if  he  attempted  to  do  so 
with  the  consent  of  the  other  partners,  it  would  not  be  a 
transfer  of  his  share,  it  would  in  effect  be  the  creation  of  a 
new  partnership "  (d).  This  therefore  is  to  be  added  to 
the  cases  in  which  we  have  already  foimd  apparent 
anomalies  to  vanish  on  closer  examination. 
I^ractical  Notwithstanding  the  theoretical  legality  of  unincor- 
o£  unlncor-  porated  companies,  there  does  not  appear  to  be  any  very 
porated      satisfactory  way  of  enforcine  either  the  claims  of  the  com- 

compaDies  •/         «^  o 

would  re.    pany  against  an  individual  member  (e),  or  those  of  an 

m^  Som  individual   member  against  the  company  (/).     But  the 

(a)  Lindley,  1.  101-196.  711,  727. 

(6)  Ih,  1.  699.  (e)  We  have  eeen  {supra,  p.  222) 

(c)  Cp.    per    Abbott,  C.  J.    in  that  they  cannot  empower  an  officer 

Josephs  y.  Pebrer,  8  B.  &  G.  689, 648.  to  sue  on  behalf  of  the  association. 
This  line  of  objection,  however,  doee  (/)  See  Lyon  v.  ffaynes,  5  M.  & 

not  appear  to  have  been  distinctly  6r.    604 ;    but   perhaps  dnoe  the 

taken  in  any  of  the  cases  where  the  Judicature  Acts  a  partner  can  sue 

legality    of   joint-stock    companies  or  be  sued  by  the  partnership  in  the 

was  discussed.  finn-name,  lindley  1.  212,  469,  and 

{d)  Webb  T.  Whiffin,  L.  R.  6  H.  L.  2.  877. 
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power  of  forming  such  companies  is  so  much  cut  short  by  «>™P«J- 
the  Companies  Act  1862,  which  renders  (with  a  few  ex- yiaioiia  of 
ceptions)  unincorporated  and  unprivileged  (a)  partnerships  ^^P*^** 
of  more  than  twenty  (6)  persons  positively  illegal,  that 
questions  of  this  kind  are  not  likely  to  have  much  practical 
importance   in  future.     In  like  manner  the  transfer  of 
shares  in  companies  as  well  as  their  original  formation  is 
almost  entirely  governed  by  modem  statutes. 

R  Obligations  ex  contractu  attached  to  ownership  orOWlga- 
interests  in  property  are  of  several  kinds.    With  r^ard  to  awilched  to 
those  attached  to  estates  and  interests  in  land,  which  alone  P«>perty« 
offer  any  great  matter  for  observation,  the  discussion  of 
them   in   detail  is  usually  and  conveniently  treated  as 
belonging  to  the  law  of  real  property.    We  shall  have  to 
dwell  on  them  however  so  far  as  to  point  out  the  existence 
of  a  real  conflict  between  common  law  and  equity  as  to  the 
right  way  of  dealing  with  burdens  imposed  on  the  use  of 
land  by  contract. 

A  general  statement  in  a  summary  form  will  serve  both 
to  shorten  our  subsequent  remarks  and  to  make  them 
better  understood. 

Obligations  attached  to  ownership  and   interests  General 

IN  PROPERTY.  "^^f 

L  Goods. 

A  contract  cannot  be  annexed  to  goods  so  as  to  follow'the  property 
in  the  goods  either  at  common  law  (c)  or  in  equity  (d). 

By  statute  18  &  19  Vict.  c.  Ill  the  indorsement  of  a  bill  of  lading 
operates  as  a  legal  transfer  of  the  contract,  if  and  whenever  by  the 
law  merchant  it  operates  as  a  transfer  of  the  property  in  the  goods. 

IL  Land  (e). 

{a)  i.e.  soeh  m  bat  for  the  Act  {d)  De  MaUot  t.  Otbtmi,  4  De  G. 

would  have  been  mere  partnerships  k  J.  276,  295. 

at  oommon  law.  («)  On  this  generally  see  Dart  V. 

(6)  Ten  in  the  case  of  banking  :  ft  P.  2. 764  sqq.;  3rd  Report  of  R.  P. 

Compaidee  Act  1862,  s.  4.  Commisiiion,  Day.    Cody.     1.    122 

(e)  8rd  resolution  in  Spencer^ $  ca.  (4th  ed.) ;  and  above  aU  the  notes 

1  Sa.  L.  C.  60  ;  SplitU  ▼.  BowUi,  10  to  Spencer' t  ca.  hi  1  Sm.  L.  C. :  and 

East  279.    **  In  general  contracts  do  also  as  to  covenants  in  leases  the 

not  by  the  law  of  EngUnd  ran  with  notes  to  ThurAy  v.  PlarU^  1  Wms. 

goods  '* :    BhM^kbara  on  Sale,  276.  Saond.  278-281,  299,  805. 

R 
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a.  Relations  between  landlord  and  tenant  on  a  demise. 
Burden  : 


of  lessee's  coyeuants 


of  lessor's  covenants 

Benefit: 
of  lessee's  covenants 


As  to  an  existing  thing  parcel 
of  the  demise,  assignees  are  bound 
whether  named  or  not 

As  to  something  to  be  newly- 
made  on  the  premises,  assignees 
are  bound  only  if  named  (a). 

runs  with  the  reversion. 
(32  Hen.  8.  c.  34.) 


runs  with  the  reversion. 
(32  Hen.  8.  c  34.) 

But  the  statute  applies  only  to  demises  under  seal  (5),  and  includes 
(by  construction  in  Spencer's  ca.)  only  such  covenants  as  touch  and 
concern  the  thing  demised  (c). 

of  lessor's  covenants  runs  with  the  tenancy. 

Note, 

(i)  The  lessee  may  safely  pay  rent  {d)  to  his  lessor  so  long  as  he  haa 
no  notice  of  any  grant  over  of  the  reversion :  4  &  5  Anne  c  3  [in  Rev. 
Stat. :  al.  4  Ann.  c.  16]  which  is  in  fact  a  declaration  of  common 
law  :  see  per  Willes,  J.,  L.  R  5  C.  P.  594 

(ii)  The  lessee  may  still  be  sued  on  his  express  covenants  (though 
under  the  old  practice  he  could  not  be  sued  in  debt  for  rent)  after  an 
assignment  of  the  term  («). 

(iii)  The  doctrine  concerning  a  reversion  in  a  term  of  years  is  the 
same  as  concerning  a  freehold  reversion  (/). 

/3.  Mortgage  debts. 

The  transfer  of  a  mortgage  security  operates  in  equity  as  a  transfer 
of  the  debt  {g).  Notice  to  the  mortgagor  is  not  needed  to  make  the 
assignment  valid  ;  but  without  such  notice  the  assignee  is  bound  by 
the  state  of  the  accounts  between  mortgagor  and  mortgagee  (h). 


(a)  As  to  this  distinetioii,  see  1 
Sm.  L.  C.  74-77.  Whether  a  cove- 
nant not  to  assign  without  licence 
'*  extends  to  a  thing  in  esse  parcel  of 
the  demise,"  bo  as  to  bind  assignees 
though  not  named,  qwere :  ib.  76. 

(6)  e.  g.  Smith  v.  BggingUm,  L.  R. 
9  C.  P.  145. 

(c)  For  the  meaning  of  this  see 
1  Sm.  L.  C.  72. 

{d)  In  the  case  of  the  lessee*!  cove- 
nants other  than  for  payment  of  rent, 
an  assignee  of  the  reversion  is  not 
bound  to  give  notice  of  the  assign- 
ment to  the  lessee  as  a  condition 


precedent  to  enforcing  his  rights : 
Scaltock  V.  UarsUm,  1  C.  P.  D.  lOS. 

(c)  1  Sm.  L.  C.  77,  1  Wms. 
Saund.  298. 

(/)  1  Sm.  L.  C.  70. 

{g)  This  is  one  of  the  cases  in 
which  the  equitable  transfer  of  » 
debt  is  not  made  =  a  legal  transfer 
by  the  Judicature  Act,  1873.  In 
practice  an  express  assignment  of 
tiie  debt  is  always  added. 

(A)  Jones  V.  Gibbons,  9  Ves.  407, 
411 ;  MaUheyps  v.  WaUwyn,  4  Ves. 
118,  126. 
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y.  Rent-charges  and  annuities  imposed  on  land  independently  of 
tenancy  or  occupation  (a). 

An  agreement  to  grant  an  annuity  charged  on  land  implies  an 
agreement  to  give  a  personal  covenant  for  payment  (6):  but  by  a 
somewhat  curious  distinction  the  burden  of  a  covenant  to  pay  a  rent- 
chaige  does  not  run  with  the  land  charged,  nor  does  the  benefit  of  it 
nm  with  the  rent  (o). 

3l  Other  covenants  not  between  landlord  and  tenant,  relating  to 
land  and  entered  into  with  the  owner  of  it 

The  benefit  runs  with  the  covenantee's  estate  so  that  an  assignee 
can  sue  at  common  law.  The  lessee  for  years  of  the  covenantee  may 
enforce  the  covenant  as  an  assign  if  assigns  are  named  ((2).  It  is 
immaterial  whether  the  covenantor  was  the  person  who  conveyed  the 
land  to  the  covenantee  or  a  stranger  (e).  The  usual  vendor's  cove- 
nants for  title  come  under  this  head. 

ff.  The  like  covenants  entered  into  by  the  owner. 

The  burden  of  such  covenants  appears  on  the  whole  not  to  run  with 
the  land  in  any  case  at  common  law(/).  But  where  a  right  or  ease- 
ment affecting  land — such  as  a  right  to  get  minenJs  free  from  the 
ordinary  duty  of  not  letting  down  the  surfeuje — is  granted  subject  to 
the  duty  of  paying  compensation  for  damage  done  to  the  land  by  the 
exercise  of  the  right,  there  the  duty  of  paying  compensation  runs  at 
law  with  the  benefit  of  the  grant.  Here,  however,  the  correct  view 
seems  to  be  that  the  right  itself  is  a  qualified  one — via,  to  let  down 
the  surface,  &c.,  paying  compensation  and  not  otherwise  {g\ 

The  burden  does  run  with  the  land  in  equity,  i.e,  a  court  of  equity 
will  enforce  the  covenant  against  assignees  who  have  actual  or  con- 
structive {h)  notice  of  it :  and  when  the  covenant  is  for  the  benefit  of 
other  land  (as  in  practice  is  commonly  the  case)  the  benefit  generally 
though  not  always  runs  with  that  other  land. 

(a)   These  must  be  regarded  as  (e)  Contra  Sugd.  V.  k  P.  584-6. 

ariaiiig  from  contract  (we   do   not  But  see  1  Sm.  L.  C.  80,  Dart  778. 

speak  of  rents  or  sernces  incident  Da  v.  Con  v.  1.  137.    The  cases  from 

to  tenure) :  the  treatment  of  rent-  the  Year  Books  relied  on  by  Lord 

chaiges  in  English  law  as  real  rights  St.  Leonards  {PaktnhanCa  ca.  H.  42 

or  incorporesl  hereditaments  seems  E.  8.  3,  pi.  14,  Homers  ca.  M.  2  H. 

arbitrary.    For  a  real  right  is  the  4.  6,  pi.  25)  seem  to  show  only  that 

power  of  exercising  some    limited  it  was  once  thought  doubtful  whether 

part  of  the  rights  of  ownership,  and  the  assignee  could  sue  without  being 

is  quite  distinct  from  the  right  to  also  heir  of  the  original  covenantee, 

receive  a  fixed  payment  without  the  See  also  O.  W.  Holmes,  jun.,  The 

immediate  power  of  doing  any  act  of  Common  Law,  395,  404. 

own^ship  on  the  property  on  which  (/)  Srd  report  of  R  P.  Commis- 

the  payment  is  secured.  sioners,  in  1  Dav.  Conv.     C<mtra 

(6)  Btnoer  v.  Cooper,  2  Ha.  408.  Coohe  v.  ChUeoU,  8  Ch.  D.  694. 

(e)  1   Wms.  Saund.  303,  1  Sm.  {g)  Atpden  v.  Seddon  (C.  A.),  1 

L.  C.  77.  Ex.  D.  496,  609. 

(d)  TaiUr.  Ooding,  11  Ch.  D.  273.  (A)  Wilton  v.  ffart,  1  Ch.  468. 

B2 
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Ejcptcmation.  Let  ub  call  the  land  on  the  use  of  which  a  restriction 
is  imposed  hj  covenant  the  qwui-servient  tenement,  and  the  land  for 
whose  benefit  it  is  imposed  the  qtuui-dominant  tenement.  Now 
restrictiye  covenants  may  be  entered  into 

(1)  By  a  vendor  as  to  the  use  of  other  land  retained  or  simul- 
taneously sold,  for  the  benefit  of  the  land  sold  by  him : 

In  this  case  the  burden  runs  with  the  quasi-servient  tenement  and 
the  benefit  also  runs  with  the  quasi-dominant  tenement 

(2)  By  a  purchaser  as  to  the  use  of  the  land  purchased  by  him, 
for  the  benefit  of  other  land  retained  or  simultaneously  sold  by  the 
vendor : 

In  this  case  the  burden  runa  with  the  quasi-servient  tenement, 
and  the  benefit  may  run  with  the  quasi-dominant  tenement  when 
such  is  the  intention  of  the  parties,  and  especially  when  a  portion  of 
land  is  divided  into  several  tenements  and  dealt  with  according  to  a 
prescribed  plan  (a). 

All  these  rights  and  liabilities  being  purely  equitable  are  like  all 
other  equitable  rights  and  liabilities  subject  to  the  rule  that  purchase 
for  value  without  notice  is  an  absolute  defence. 


Further  The  only  points  which  seem  to  call  for  more  notice  here 
M°tobill8  ^^®  *^®  doctrines  as  to  bills  of  lading  (I.)  and  restrictive 
of  Uding.    covenants  as  to  the  use  of  land  (II.  e). 

As  to  (I)  it  is  to  be  borne  in  mind  that  bills  of  lading 
are  not  properly  negotiable  instruments,  though  they  may 
be  called  so  ''  in  a  limited  sense  as  against  stoppage  in 
transitu  only  "  (6).  As  far  as  the  law  merchant  goes  the 
bill  of  lading  only  represents  the  goods,  and  does  not  enable 
any  one  who  gets  it  into  his  hands  to  give  a  better  title 
than  his  own  to  a  transferee  ;  "  the  transfer  of  the  symbol 
does  not  operate  more  than  a  transfer  of  what  is  repre- 
sented" (c).  And  the  whole  eflFect  of  the  statute  is  to 
attach  the  rights  and  liabilities  of  the  shipper's  contract 
not  to  the  symbol,  but  to  the  property  in  the  goods  them- 
selves (d) :  the  right  to  sue  on  the  contract  contained  in 

(o)  Kealet  ▼.  Lyon,  4  Ch.  218  and  (c)  Oumey  v.  Bekrend,  8  E.  ft  B. 

other  caaes  there  considered.     HoT'  622,  638,  23  L.  J.  Q.  B.  265. 

riaan  v.  Good,  11  Eq.  388  ;  Renaliv.  {d)  Pox  v.  NoU,  6  H.  &  N.  680, 

CowliMhaw,  9  Cb.  D.  125,  in  C.  A.  11  636,  80  L.  J.  Ex.  259  ;  SmurthwaiU 

Ch.  D.  866.  V.  WOkifu,  11  C.  B.  N.  S.  842,  860. 

(6)  VerWmeB,J.PuentetY.MorUi*,  81  L.  J.  C.  P.  214. 
L.  R.  8  C.  P.  at  p.  276. 
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the  bill  of  lading  is  made  to  "  follow  the  property  in  the 
goods  therein  Specified ;  that  is  to  say,  the  legal  title  to  the 
goods  as  against  the  indorser  "  (a). 

As  to  (II.  e)  we  have  to  explain  the  discrepance  between  As  to  bur- 
common  law  and  equity,  which  is  a  real  and  serious  one.  v^antT^ 
The  theory  of  the  common  law  is  to  the  following  eflFect.  J^^"^ 
The  normal  operation  of  a  contract,  as  we  have  already  real  con- 
had  occasion  to  say,  is  to  limit  or  cut  short  in  some  way  J^  ^  _ 
the  contracting    party's    control    over   his  own  actions,  and  equity 
Among  other  kinds  of  actions  the  exercise  of  rights  of  IJ^.^^^^,. 
ownership  over  a  particular  portion  of  property  may  be  thus  ot  the 
limited.     So  &r  then  an  owner  "  may  bind  himself  by  2«^  l. 
covenant  to  allow  any  right  he  pleases  over  his  property"  (6) 
or  to  deal  with  it  in  any  way  not  unlawful  or  against  public 
policy  (c).     But  if  it  be  sought  to  annex  such  an  obligation 
to  the  property  itself,  this  is  prima  facie  a  considerable 
departure  from  the  ordinary  rules  of  contract,  and  to  be 
justified  only  by  clear  convenience.    How  then  does  the 
matter  stand  in  this  respect  ?    An  obligation  attached  to 
property  in  this  manner  ceases  to  be  only  a  burden  on  the 
freedom  of  the  contracting  party's  individual  action,  and 
becomes  practically  a  burden  on  the  freedom  of  ownership. 
Now  the  extent  to  which  the  law  regards  such  burdens  as 
convenient  is  already  defined.     Certain  well-known  kinds 
of  permanent  burdens  are  imposed  by  law,  or  may  be 
imposed  by  the  act  of  the  owner,  on  the  use  of  land,  for  the 
permanent  benefit  of  other  land  :  these,  and  these  only,  are 
recognized  as  being  necessary  for  the  ordinary  convenience 
of  mankind,  and  new  kinds  cannot  be  admitted.    And  this 
principle,  it  may  be  observed,  is  not  peculiar  to  the  law  of 
England  (cQ.    Easements  and  other  real  rights  in  re  aliena 

{a)  The  Freedom,  L.  B.  3  P.  C.  bablv  be  inyalid. 

594,  699.  (d)  Cp.  Savigny  ObL  1.  7:  and 

(6)  HiU  V.  Tupper,  2  H.  &  C.  121,  for  a  singular  coincidence  in  detail 

127,  82  L.  J.  Ex.  217.  D.  8.  8.  de  »erv.  praed.  ruat  6  §  1, 

(c)  It  ia  not  unlawful  for  a  land-  6  pr.  =  Clayton  v.  Corby ,  5  Q.  B. 

owner  to  let  all  his  land  lie  waste  ;  415, 14  L.  J.  Q.  B.  864. 
but  a  covenant  to  do  so  would  pro- 
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cannot  therefore  be  extended  at  the  arbitrary  discretion  of 
private  owners  :  "  it  is  not  competent  for  an  owner  of  land 
to  render  it  subject  to  a  new  species  of  burden  at  his  fancy 
or  caprice  "  (a).  Still  less,  of  course,  is  it  competent  for 
people  to  create  new  kinds  of  tenure  or  to  attach  to  pro- 
perty incidents  hitherto  unknown  to  the  law.  But  if  it  is 
not  convenient  or  allowable  that  these  things  should  be 
done  directly  in  the  form  of  unheard  of  easements  or  the 
like,  neither  can  we  hold  it  convenient  or  allowable  that 
they  should  be  done  indirectly  in  the  form  of  obligations 
created  by  contract  but  annexed  to  ownership.  If  the 
burden  of  restrictive  covenants  is  to  run  with  land,  people 
can  practicaUy  create  new  easements  and  new  kinds  of 
tenure  to  an  indefinite  extent.  Such  appears  to  be  the 
view  of  legal  policy  on  which  the  common  law  doctrine 
rests:  we  say  of  legal  policy,  for  it  would  be  a  great  mistake 
to  treat  the  matter  as  one  of  merely  technical  distinctions. 

In  equity.  On  the  other  hand  the  Court  of  Chancery  has  treated 
the  question  differently,  looking  not  so  much  at  general 
policy  as  at  individual  rights.  An  owner  of  land  has  bound 
himself  by  contract  to  limit  his  use  of  that  land  in  a  par- 
ticular manner :  why  should  his  successors  in  title  not  be 
bound  also,  save  in  the  case  of  a  purchase  for  value  with- 
out notice  of  the  restriction  ?  It  is  no  hardship  on  them  ; 
for  those  who  buy  the  land  subject  to  the  restriction  will 
pay  so  much  the  less,  and  the  intention  of  the  parties  would 
be  frustrated  if  contracts  of  this  kind  were  considered  merely 
personal  The  history  of  the  doctrine  is  somewhat  curious. 
Lord  Brougham  adopted  and  enforced  what  we  have  caUed 
the  common  law  theory  in  an  elaborate  judgment  which 
seems  to  have  been  intended  to  settle  the  question  (6).     But 


(a)  Per    Martin,    B.    NuttaU  v.  Rights  of  this  kind  are  to  be  care- 

Bracewdl,  L.  R.  2  Ex.  10  ;  for  the  fully  distinguished  from  those  created 

C.  L.  principles  generally  see  Ack-  by  grants  in  gross  :  see  per  Willes, 

royd  V.  SmUk,  10  C.  B.  164.  19  L.  J.  J.  ib.  12  C.  R  N.  S.  111. 
C.  P.  815  ;  Bailey  v.  Stephens,  12  (6)  Keppd  v.  BaOey,  2   M.  &  K. 

C.  B.  N.  S.  91,  81  L.  J.  C.  P.  226.  627. 
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this  judgment,  though  treated  a3  an  authority  in  courts  of 
law  (a),  has  never  been  followed  in  courts  of  equity.  After 
being  disregarded  in  two  reported  cases  (6)  it  was  overruled 
by  Lord  Cottenham  in  Tvlk  v.  Moxhay  (c),  now  the  leading 
case  on  the  subject.  The  most  important  of  the  recent 
cases  are  Keates  v.  Lyon  (d)  (where  the  authorities  are 
collected)  and  Harrison  v.  Oood  (e).  This  last  decided 
that  when  a  vendor  sells  land  in  building  lots  and  takes 
restrictive  covenants  in  identical  terms  from  the  several 
purchasers,  neither  reserving  any  interest  nor  entering  into 
any  covenant  himself,  this  will  enable  the  owner  for  the 
time  being  of  one  lot  under  the  title  thus  created  to  enforce 
the  covenant  in  equity  against  the  owner  of  another  lot : 
nor  can  the  vendor  release  the  covenant  to  any  purchaser 
or  his  successors  in  title  without  the  consent  of  all  the  rest. 
Thus  the  practical  result  is  that  a  great  variety  of  restric- 
tions on  the  use  of  land  which  could  not  be  imposed  by 
way  of  easement  or  the  like  may  be  imposed  by  way  of 
covenant  for  an  indefinite  length  of  time,  purchases  for 
value  without  notice  of  the  restriction  being  obviously  not 
probable  events.  So  fax  as  courts  of  equity  have  omitted 
to  consider  whether  such  a  result  is  consistent  with  the 
general  principles  of  the  law  concerning  the  tenure  and 
enjoyment  of  property,  perhaps  it  may  be  said  that  the 
view  they  have  taken  is  really  the  more  technical  of  the 
two. 

According  to  the  doctrine  of  equity,  the  intention  of  the  The  queg- 
parties  is  to  fix  an  obligation  to  deal  with  the  land  in  a  bottom*one 
particular  manner  not  merely  on  the  original  contracting  ^^  poHcy 
party,  but  on  his  successors  in  title :  then  why  not  give 
efiect  to  that  intention?    The  common  law  doctrine  admits 

(a)  HiU  ▼.  Tupper,  2  H.  &  C.  121,  in  LuJcer  v.  Dermis,  7   Oh.  D.   at 

32  L.  J.  Ex.  217.  p.  235. 

(6)   Whatman  ▼.  Gibson,    9  Sim.  {d)  4  Ch.  218. 

196  (1838);  Mann  v.  Stephens,  16  (e)  11  Eq.  838,  di«t.   MasUr    v. 

Sim.  377  (1846) :  Keppel  v.  BaUey  Hansard,  4  Ch.  D.  718 ;  Rena/s  v. 

WM  in  1834.  Cotdishaw,  9  Ch.  D.  125,  in  C.  A.  11 

[c)  2  Ph.  774.    See  per  Fry,  J.  Ch.  D.  866. 
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that  such  is  the  intention,  but  refuses  to  give  eflfect  to  it 
because  it  tends  to  multiply  undue  restrictions  on  the 
freedom  of  ownership,  in  contravention  of  the  general 
spirit  of  the  law  (a).  But  the  real  question  involved  in 
this  conflict  is  in  truth  of  an  economic  rather  than  a  legal 
kind :  namely  whether  it  is  or  is  not  desirable  that  private 
persons  should  have  the  power  of  dedicating  land  to  be 
used  in  a  particular  way  for  an  indefinite  time.  Such 
questions  of  public  economy  cannot  be  adequately  dealt 
with  by  means  of  the  rules  of  ordinary  private  law  con- 
cerning ownership  and  contract,  and  we  need  not  be  sur- 
prised if  the  purely  legal  discussion  of  them  £a.ils  to  give 
satisfactory  results  (b). 


(a)  See  the  obeervatiolu  of  the 
Court  of  Ex.  Ch.  in  DenneU  v. 
AtherUm,  L.  R.  7  Q.  B.  825. 

(5)  It  is  worth  while  to  note  thftt 
even  if  Equity  had  not  refused  to 
foUow  the  law  on  this  subject,  the 
sort  of  restrictions  in  question  might 
still  be  effectuaUy  created  ^nth 
little  more  trouble  than  at  present. 
For  instance,  when  it  was  desired 
to  impose  sach  restrictions  on  a 
sale  of  land  in  lots,  long  leases  at 
nominal  rents  might  be  substituted 
for  oonveyanoes  in  fee  simple.  The 
restrictive  covenants  would  then 
run  with  the  reversion  at  law  by 
the  Stat,  of  Hen.  8,  and  provision 


might  be  made  for  1 
them  against  one  another  in  the 
name  of  the  reversioner.  On  the 
other  hand  it  is  conceived  that  in 
the  actual  state  of  the  law  courts 
of  equity  have  by  no  means 
abandoned  a  discretion,  which  per- 
haps may  yet  be  exercised  with 
advantage,  of  refusing  to  enforce 
restrictive  covenants  when  by  lapse 
of  time  or  change  of  circumstances 
they  have  become  obsolete^  vexa- 
tious, or  useless.  Cp.  Duke  of  Bed- 
ford V.  TViMteet  of  BritUk  ifutewn, 
2  M.  &  K.  552 ;  and  per  James 
L.  J.,  Benali  v.  Cowlithaw,  11  Ch.  D. 
at  p.  868. 
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CHAPTER  VI. 
Unlawful  Agreements. 

All  agreements  which  the  law  refuses  to  enforce  may  Meaning 
perhaps  in  some  sense  be  called  unlawful  All  transactions  of  "nlawful 
which  injuriously  affect  either  the  public  good  or  thements. 
interests  of  private  persons  who  have  no  voice  in  the 
matter,  or  are  not  fiilly  and  freely  consenting  parties,  may 
perhaps  in  some  sense  be  called  fraudulent.  Hence  the 
terms  fraud  and  illegality  have  acquired  in  common  use 
BQch  a  latitude  of  meaning  as  to  make  convenient  arrange- 
ment and  accurate  discussion  almost  impossible.  Some- 
times fraud  is  treated  as  a  species  of  illegality ;  sometimes, 
on  the  other  hand,  we  find  illegality  treated  wholly  or  in 
great  part  as  a  species  of  fraud.  We  shall  here  speak  of 
unlawful  agreements  only  in  a  more  limited  sense,  which  is 
now  to  be  explained.  We  have  already  seen  that  an  agree- 
ment is  not  in  any  case  enforceable  by  law  without  satisfy- 
ing sundry  conditions:  as,  being  made  between  capable 
parties,  being  sufficiently  certain,  and  the  like.  If  it  does 
satisfy  these  conditions,  it  is  in  general  a  contract  which 
the  law  commands  the  parties  to  perform. 

But  there  are  many  things  which  the  law  positively  Subject- 
commands  people  not  to  do.    The  reasons  for  issuing  such  ^J^^' 
commands,  the  weight  of  the  sanctions  by  which  they  are  anoe  a 
enforced,  and  the  degree  of  their  apparent  necessity  or  ex-  ^^^.' 
pediency,  are  exceedingly  various,  but  for  the  present  Wdde^  or 
purpose  unimportant.     A  murder,  the  obstruction  of  a  trwiBac- 
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tion  which  highway,  and  the  sale  of  a  loaf  otherwise  than  by  weight, 
is  for.        are  all  on  the  same  footing  in  so  far  as  they  are  all  for- 
^m^\      bidden  acts.     If  the  subject-matter  of  an  agreement  be 
such  that  the  performance  of  it  would  either  consist  in 
doing  a  forbidden  act  or  be  so  connected  therewith  as  to  be 
in  substance  part  of  the  same  transaction,  the  law  cannot 
command  the  parties  to  perform  that  agreement.     It  will 
not  always  command  them  not  to  perform  it,  for  there  are 
many  cases  where  the  performance  of  the  agreement  is  not 
in  itself  an  offence,  though  the  complete  execution  of  the 
object  of  the  agreement  is :  but  at  all  events  it  will  give  no 
sort  of  assistance  to  such  a  transaction.     Agreements  of 
this  kind  are  void  as  being  illegal  in  the  strict  sense. 
Not  pori-        Again  there  are  certain  things  which  the  law  (a)  does 
biddei/^t  ^^^  forbid  in  the  sense  of  attaching  penalties  to  them,  but 
immoral,     which  are  violations  of  established  rules  of  decency,  morals, 
or  good  manners,  and  of  whose  mischievous  nature  in  this 
respect  the  law  so  far  takes  notice  that  it  will  not  recognize 
them  as  the  ground  of  any  legal  rights.     "  A  thing  may  be 
unlawful  in  the  sense  that  the  law  will  not  aid  it,  and  yet 
that  the  law  will  not  immediately  punish  it"  (6).     Agree- 
ments whose  subject-matter  falls  within  this  description  are 
void  as  being  immoral. 
Not  pod-        Further  there  are  a  good  many  transactions  which  can- 
bidden^limt  ^^^  fairfy  be  brought  within  either  of  the  foregoing  classes 
againH       and  yet  cannot  conveniently  be  admitted  as  the  subject- 
pUicy.        matter  of  valid  contracts,  or  can  be  so  admitted  only  under 
unusual  restrictions.     It  is  doubtful  whether  these  can  be 
completely  reduced  to  any  genei*al  description,  and  how 
far  judicial  discretion  may  go  in  novel  cases.     They  seem 
in  the  main,  however,  to  fall  into  the  following  categories  : 
Matters  governed  by  reasons  outside  the  regular  scope 
of  municipal  law,  and  touching  the  relations  of  the  conmion- 
wealth  to  foreign  states : 

(a)  i.e.  the  common  law.     But  qu,  agiunst  either  common  or  ecdesi- 

whether  the  common  law  could  take  astical  law. 

notice  of  anything  as  immoral  which  (5)   Bramwell.  B.  Coioan  v.  MU- 

would   not    constitute   an    offence  bourn,  L.  B.  2  £x.  at  p.  286. 
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Matters  touching  the  good  government  of  the  common- 
wealth and  the  administration  of  justice : 

Matters  affecting  particular  legal  duties  of  individuals 
whose  performance  is  of  public  importance : 

Things  lawful  in  themselves,  but  such  that  individual 
citizens  could  not  ¥dthout  general  inconvenience  be  allowed 
to  set  bounds  to  their  freedom  of  action  with  regard  to 
those  things  in  the  same  manner  or  to  the  same  extent  as 
they  may  with  regard  to  other  things  (a). 

Agreements  falling  within  this  third  description  are  void 
as  being  against  ptMic  policy. 

We  have  then  in  the  main  three  sorts  of  agreements  Sommaiy. 
which  are  unlawful  and  void,  according  as  the  matter  or 
purpose  of  them  is — 

A.  Contrary  to  positive  law.     {Illegal,) 

B.  Contrary  to  positive  morality  recognized  as  such  by 
law.     (Iramoral.) 

C.  Contrary  to  the  common  weal  as  tending 

(a)  To  the  prejudice  of  the  State  in  external  relations. 

(b)  To  the  prejudice  of  the  State  in  internal  relations. 

(c)  To  improper  or  excessive  interference   with  the 

lawful  actions  of  individual  citizens.     {Against 

jrablic  policy,) 
The  distinction  here   made   is  in  the   reasons  which  Caution  as 
determine  the  law  to  hold  the  agreement  void,  not  in  the  t©^  ^ 
nature  or  operation  of  the  law  itself:  the  nullity  of  the 
agreement  itself  is  in  every  case  a  matter  of  positive  law. 
When  we  speak  for  shortness  of  the  agreement  itself  as 
contrary  to  positive  law,  to  positive  morality,  or  to  public 
policy,  as  the  case  may  be,  we  must  bear  in  mind  that  this 
is  an  inexact  and  merely  symbolic  mode  of  speech. 

The  arrangement  here  given  is  believed  to  be  on  the  The  ar- 
whole  the  most  convenient,  and  to  represent  distinctions  ™^®™ 

(a)  We  have  already  seen  that  the      party's  freedom  of  action  as  regards 
^>ecific  operation  of  contract  is  none      the  subject-matter  of  the  contract 
other  than  to  set  botrnds  to  the 
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only  ap-  which  are  in  fact  recognized  in  the  decisions  that  consti- 
proximate.  ^^^  ^^  j^^  ^j^  ^j^^  gubject.  But  like  all  classifications  it 
is  of  course  only  approximate :  and  here  more  especially, 
where  there  is  perhaps  a  wider  field  for  judicial  discretion 
than  in  any  other  part  of  the  law,  one  must  expect  to  find 
many  cases  which  may  nearly  or  quite  as  well  be  assigned 
to  one  place  as  to  another.  The  authorities  and  dicta  are 
too  numerous  to  admit  of  any  detailed  review.  Nor  indeed 
would  this  be  very  desirable  if  it  were  possible.  We  have 
not  to  deal  with  such  a  state  of  things  as  in  a  foregoing 
chapter  made  it  necessary  to  examine  with  some  minuteness 
the  leading  decisions  on  the  extent  of  corporate  powers. 
Here  the  general  rules  are  (¥dth  some  few  exceptions  on 
certain  topics)  sufficiently  well  settled,  so  far  as  the  nature 
of  the  case  admits  of  general  rules  existing.  Any  given 
decision,  on  the  other  hand,  is  likely  to  be  rather  suggestive 
than  conclusive  when  applied  to  a  new  set  of  £Eu;ts.  Some 
positive  rules  for  the  construction  of  statutes  have  been 
worked  out  by  a  regular  series  of  decisions.  But  with  this 
exception  we  find  that  the  case-law  on  most  of  the  branches 
of  the  subject  presents  itself  as  a  clustered  group  of  analogies 
rather  than  a  linear  chain  of  authority.  We  have  then  to 
select  firom  these  groups  a  certain  number  of  the  more 
striking  and  as  it  were  central  instances.  The  statement 
.  of  the  general  rules  which  apply  to  all  classes  of  unlawful 
agreements  indiflferently  will  be  reserved,  so  far  as  practic- 
able, until  we  have  gone  through  the  several  classes  in  the 
order  above  given. 

CImms  of  A.  Agreements  contrary  to  positive  law. 

^groe-  !•  Th®  simplest  case  is  an  agreement  to  commit  a  crime 

ments.  or  indictable  offence  : 

A.  Con-  '*  If  one  bind  himself  to   kill  a  man,  bum  a   house, 

!^^^  maintain  a  suit,  or  the  like,  it  is  void  "  (a). 

"kw.  With  one  or  two  exceptions  on  which  it  is  needless  to 

inenuT'  dwell,  obviously  criminal  agreements  do  not  occur  in  our 

(a)  Shepp.  Touchst.  370* 
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own  time  and  m  civilized  countries,  and  at  all  events  no  commit  of- 
attempt  is  made  to  enforce  them.     It  is  said  that  in  the  ^^^^^ 
last  century  a  bill  was  filed  in  Chancery  by  a  highwayman 
against  his  fellow  for  a  partnership  account,  but  the  story 
is  more   than  doubtful  (a).     The  question    may  arise,  Sometimoi 
however,  whether  a  particular  thing  agreed  to  be  done  is  or  wonn- 
is  not  an  offence,  or  whether  a  particular  agreement  is  or  is  *»<»  of 
not  on  the  true  construction  of  it  an  agreement  to  commit  ^^^be 
an  offence.     In  the  singular  case  of  Mayor  of  Norwich  ^S^^  * 
V.  Norfolk  Ry.  Co.  (6),  the  defendant  company,  being  Norwich  v. 
authorized  to  make  a  bridge  over  a  navigable  river  at  one  Ry.  (^ 
particular  place,  had  found  difficulties  in  executing  the 
statutory  plan,  and  had  begun  to  build  the  bridge  at  another 
placa     The  plaintiff  corporation  took  steps  to  indict  the 
company  for  a  nuisance.    The  matter  was  compromised  by 
an  arrangement  that  the  company  should — not  discontinue 
their  works,  but — complete  them  in  a  particular  manner 
intended  to  make  sure  that  no  serious  obstruction  to  the 
navigation  should  ensue:  and  an  agreement  was  made 
by  deed,  in  which  the  company  covenanted   to  pay  the 
corporation  £1000  if  the  works  should  not  be  completed 
within  twelve  months,  whether  an  Act  of  Parliament  should 
within  that  time  be  obtained  to  authorize  them  or  not. 
The  corporation  sued  on  this  covenant,  and  the  company 
^t  up  the  defence  that  the  works  were  a  public  nuisance 
and  therefore  the  covenant  to  complete  them  was  illegal. 
The  Court  of  Queen's  Bench  was  divided  on  the  construction 
and  effect  of  the  deed.    Erie,  J.  thought  it  need  not  mean 
that  the  defendants  were  to  go  on  with  the  works  if  they 
did  not  obtain  the  Act.     "  Where  a  contract  is  capable  of 
two  constructions,  the  one  making  it  valid  and  the  other 
void,  it  is  clear  law  the  first  ought  to  be  adopted."     Here 
it  should  be  taken  that  the  works  contracted  for  were  works 

(a)  See  Lindley,  1.    183.    Lord  from  this?    The  case  was  died  with 

Kenyon  once  said  by  way  of  illus-  apparent  gravity  by  the  Master  of 

tration,  it  iq>pear8,  that  he  would  the  Rolls  in  Syke8  t.  Beadon,  11  Ch. 

Dot  sit  to  take  an  account  between  D.  at  p.  195. 

two  robbers  on  Honnalow  Heath.  (5)  4  E.  &  B.  897,  24  L.  J.  Q.  B. 

May  not  the  legend  have  arisen  105. 
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to  be  rendered  lawful  by  Act  of  Parliament.  Coleridge,  J. 
to  the  same  eflFect :  he  thought  the  real  object  was  to  secure 
by  a  penalty  the  speedy  reduction  of  a  nuisance  to  a  nominal 
amount,  which  was  quite  lawful,  the  corporation  not  being 
bound  to  prosecute  for  a  nominal  nuisance.  Lord  Campbell, 
C.  J.  and  Wightman,  J.  held  the  agreement  bad,  as  being 
in  fact  an  agreement  to  continue  an  existing  unlawful  state 
of  things.  The  performance  of  it  (without  a  new  Act  of 
Parliament)  would  have  been  an  indictable  offence,  and  the 
Court  could  not  presume  that  an  Act  would  have  been 
obtained.  Lord  Campbell  said, ''  In  {Hinciple  I  do  not  see 
how  the  present  case  is  to  be  distinguished  from  an  action  by 
A.  against  B.  to  recover  £1000,  B.  having  covenanted  with 
A.  that  within  twelve  calendar  months  he  would  murder  C, 
and  that  on  failing  to  do  so  he  would  forfeit  and  pay  to  A. 
£1000  as  liquidated  damages,  the  declaration  alleging  that 
although  B.  did  not  murder  C.  within  the  twelve  calendar 
months  he  had  not  paid  A.  the  £1000  "  (a).  The  question 
was  also  discussed  whether  the  covenant  was  vltra  vires  or 
not  on  the  part  of  the  company.  But  of  this  we  have 
spoken  in  a  former  chapter. 

It  seems  impossible  to  draw  any  coDclusion  in  point  of 
law  from  such  a  division  of  opinion  (6).  But  the  case  gives 
this .  practical  warning,  that  whenever  it  is  desired  to 
contract  for  the  doing  of  something  which  is  not  certainly, 
lawful  at  the  time,  or  the  lawfulness  of  which  depends  on 
some  event  not  within  the  control  of  the  parties,  the  terms 
of  the  contract  should  make  it  clear  that  the  thing  is  not 
to  be  done  unless  it  becomes  or  is  ascertained  to  be  lawful. 

When  the  Moreover  a  contract  may  be  illegal  because  an  offence  is 
ob^is  contemplated  as  its  ulterior  result,  or  because  it  invites  to 
an  offence,  the  commission  of  crime.     For  example,  an  agreement  to 

(a)  4  E.  &  B.  441.  at  the  case  in  the  same  way.    The 

(5)  Not    only    was    the    Court  reporters  (4  E.  &  B.  897)  add  not 

equally  divided,  but  a  pemsal  of  the  without  reason  to  ^e  head-note : 

judgments  at  large  wUl  show  that  Et  quaere  inde, 

no  two  members  of  it  reaUy  looked 
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pay  money  to  A.  s  executors  if  A.  commits  suicide  would 
be  void  (a) ;  and  although  there  is  nothing  unlawful  in 
printing,  no  right  of  action  can  arise  for  work  done  in 
printing  a  criminal  libel  (6).  But  this  depends  on  the  more 
general  considerations  which  we  reserve  for  the  present. 

2.  Again  an  agreement  will  generally  be  ill^al,  though  2.  Agfoe- 
tbe  matter  of  it  may  not  be  an  indictable  offence,  and  civa  wrong 
thourfi   the  formation    of   it    may  not  amount  to  the*^***^. 

°  ...  peraoiw  18 

onence  of  conspiracy,  if  it  contemplates  any  civil  injury  to  void, 
third  persons.  Thus  an  agreement  to  divide  the  profits  of 
ft  fraudulent  scheme,  or  to  carry  out  some  object  in  itself 
not  unlawful  by  means  of  a  trespass,  breach  of  contract,  or 
breach  of  trust  is  unlawful  and  void.  It  is  submitted 
that  this  must  be  taken  as  established,  notwithstanding 
a  doubt  expressed  in  a  work  of  authority.  The  cases 
cited  in  support  of  the  proposition  "that  a  contract  is 
not  illegal  or  void  simply  because  private  rights  are 
interfered  with  by  the  act  stipulated  for  *'  do  not  seem  by 
any  means  to  bear  it  out  (c) :  and  there  is  direct  authority  the 
other  way.  A.  applies  to  his  friend  B.  to  advance  him 
the  price  of  certain  goods  which  he  wants  to  buy  of  C. 
B.  treats  with  C.  for  the  sale,  and  pays  a  sum  s^eed  upon 
between  them  as  the  price.  It  is  secretly  agreed  between 
A  and  C.  that  A.  shall  pay  a  further  sum  :  this  last  agree- 
ment is  void  as  a  fraud  upon  B.,  whose  intention  was  to 
relieve  A.  from  paying  any  part  of  the  price  (d).    Again, 

(a)  Per  Bramwell,  L.  J.  5  C.  P.  Reg.  v.  WarhurUm,  L.  R.  1  C.  C.  R. 

B.  at  p.  307.  274,  cp.  Reg.  v.  AtpinaU,  2  Q.  B.  D. 

(6)  PopUU  ▼.  StockdaU,  1  R.  &  at    p.    59 — is    a  conspiracy.      An 

M.  337.  agreement    to    commit     a    simple 

{c)  Notes  to  CoUifu  ▼.  Blantem,  breach  of  contract  ia  not  a   con- 

1  Sm.  L.  C.  898.    An  agreement  to  spiracy.    Before  the  C.  L.  P.  Act 

commit  a  civil  in jmy  is  a  conspiracy  a  court  of  common  law  could  not 

in  many,  but  it  seems  impossible  to  take  notice  of  an  agreement  being  in 

■ay  precisely  in  what  cases.    See  breach   of  trust  so  as  to  hold  it 

the    title    of  Conspiracy   (by  Mr.  illegal :   Warwick  v.  Richardson^  10 

Justice  Stephen)  in  the  last  edition  M.  &  W.  284,  and  agreements  to 

of  Rosooe's  Digest.    An  agreement  indemnify  trustees  against  formal 

to  commit  a  trespass  likely  to  lead  breaches   of  trust  are  in  practice 

to  a  breach  of  the  peace,  iSey.T.  i?oir*  constantly  assumed  to  be  valid  in 

land*,  17  Q.  B.  671,  686,  21  L.  J.  equity  as  weU  as  at  law. 
M.   C.    81— or  to  commit  a  civil  {d)  Jackton  v.  Duchaire,  8  T.  R. 

wrong  by  fraud  and  false  pretences,  551. 
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A.  and  B.  are  interested  in  common  with  other  persons  in 
a  transaction  the  nature  of  which  requires  good  faith  on 
all  hands,  and  a  secret  agreement  is  made  between  A.  and 
Agreement  B.  to  the  prejudice  of  those  others'  interest     Such  are  in 
CTeditort  is  f^^  the  cases  of  agreements  "  in  fraud  of  creditors" :  that 
^°*^         is,  where  there  is  an  arrangement  between  a  debtor  and 
the  general  body  of  the  creditors,  but  in  order  to  procure 
the  consent  of  some  particular  creditor,  or  for  some  other 
reason,  the  debtor  or  any  person  on  his  behalf  secretly 
promises  that  creditor  some  advantage  over  the  rest.     All 
such  secret  agreements  are  void  :  securities  given  in  pursu- 
ance of  them  may  be  set  aside,  and  money  paid  under  them 
And  ottier  ordered  to  be  repaid  (a).     Moreover  the  other  creditors 
not  bonnd  ^^^  know  nothing  of  the  fraud  and  enter  into  the  arrange- 
^y^««^- ment  on  the  assumption  "that  they  are  contracting  on 
terms  of  equality  as  to  each  and-  all  '*  are  under  such 
circumstances  not  bound  by  any  release  they  give  (6). 
And  it  will  not  do  to  say  that  the  underhand  bargain  was 
in  fact  for  the  benefit  of  the  creditors  generally,  as  where 
the  preferred  creditor  becomes  surety  for  the  pa3rment  of* 
the  composition,  and  the  real  consideration  for  this  is  the 
debtor's   promise  to  pay  his  own  debt  in  full;    for  the 
creditors  ought  to  have  the  means  of  exercising  their  own 
judgment  (c).     But  where  one  creditor    is  induced    to 
become  surety  for  an  instalment  of  the  composition  by  an 
agreement  of  the  principal  debtor  to  indemnify  him,  and 
a  pledge  of  part  of  the  assets  for  that  purpose,  this  is  valid ; 
for  a  compounding  debtor  is  master  of  the  assets  and  may 
apply  them  as  he  will  (d). 

The  principle  of  these  rules  was  thus  explained    by 
Erie,  J.  in  MaMalieu  v.  Hodgson: — (e) 

'*  Each  creditor  consents  to  lose  part  of  his  debt  in  consideration 
that  the  others  do  the  same^  and  each  creditor  may  be  considered  to 

(a)  M€Kewanv.Sander$<m,U Eq^.  {d)  Ex parie BurreH,  (C.A.)  1  Ch. 

•t  p.  284,  per  Mlain^  V.-C.  D.  637. 

(6)  Dauglish  v.  TermetU,  L.  R.  2  (f)  16  Q.  B.  689,  20  L.  J.  Q.  B. 

Q.  B.  49,  54.  889,  847.    See    further   Ex   parte 

{c)  Wood  ▼.  Barker,  1  Eq.  139.  (Hivtr,  4  Be  6.  &  Sm.  854. 
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strpolate  with  ^e  others  for  a  release  from  them  to  the  debtor  in 
considetatioii  of  the  release  by  him.  Where  any  creditor,  in  ftnud  of 
the  agreement  to  accept  the  composition,  stipulates  for  a  preference  to 
hiouelf,  his  stipulation  is  altogether  void — not  only  can  he  take  no 
sdnuitage  from  it,  but  he  is  also  to  lose  the  benefit  of  the  composi- 
tion (a).  The  requirement  of  good  faith  among  the  creditors  and 
the  preventinj]^  of  gain  by  agreements  for  preference  have  been 
uniformly  maintained  by  a  series  of  cases  from  LHcegter  v.  Rote  (6) 
to  Howden  y.  Haigh  (a)  and  BratJUhaw  v.  Bradshaw**  (c). 

From  the  last  cited  case  (c)  it  seems  probable,  though 
it  is  not  decided,  that  when  a  creditor  is  induced  to  join 
in  a  composition  by  having  an  additional  payment  from 
a  stranger  without  the  knowledge  of  either  the  other 
creditors  or  the  debtor,  the  debtor  on  discovering  this  may 
refuse  to  pay  him  more  than  with  such  extra  payment 
will  make  up  his  proper:  share  under  the  composition,  or 
may  even  recover  back  the  excess  if  he  has  paid  it  involun- 
tarily, e.g.  to  bona  fide  holders  of  bills  given  to  the  creditor 
under  the  composition. 

A  debtor  who  has  given  a  fraudulent  preference  can 
claim  no  benefit  under  the  composition  even  as  against  the 
creditor  to  whom  the  preference  has  been  given  (d), 

A  secret  agreement  by  a  creditor  to  withdraw  his  oppo- 
sition to  a  bankrupt's  discharge  or  to  a  composition  is 
equally  void ;  and  it  does  not  matter  whether  it  is  made 
with  the  debtor  himself  or  with  a  stranger  (d),  nor  whether 
the  consideration  oflfered  to  the  creditor  for  such  with- 
drawal is  to  come  out  of  the  debtor's  assets  or  not  (e) ;  and 
this  even  if  it  is  part  of  the  agreement  that  the  creditor 
shall  not  prove  against  the  estate  at  all  (/).  In  like 
manner  if  a  debtor  executes  an  assignment  of  his  estate 
and  effects  for  the  benefit  of  all  his  creditors  upon  a  secret 


(«)  ffawden  ▼.  ffaigh,  11  A.  &  E.  >(<?)  9  M.  A  W.  29. 

loss.  (d)  Hiffgint  t.  Pitt,  4  Ex.  812. 

(t)  4    East    872  :   ehowingr  that  («)  HaU  v.  Dy$on,  17  Q.  B.  785, 

the  adyantJige  given  to  the   pre-  21  L.  J.  Q.  B.  224. 

ferred     creditor    need     not  be  in  (/)  McKeican    v.    Sandfrson,   20 

money.  Eq.  65. 

S 
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agreement  with  the  trustees  that  part  of  the  assets  is  to  he 
returned  to  him,  this  agreement  is  void  (a). 

We  have  here  at  an  early  stage  of  the  subject  a  good 
instance  of  the  necessarily  approximate  character  of  our 
classification.     We  have  placed  these  agreements  in  fraud 
of  creditors  here  as  being  in  effect  agreements  to  conmiit 
civil  injuries.     But  a  composition  with  creditors  is  in  most 
cases  something  more  than  an  ordinary  civil  contract ;  it  is 
in  truth  a  quasi-judicial  proceeding,  and  as  such  is  recog- 
nized and  assisted  by  the  law  (6).    Public  policy,  therefore, 
as  well  as  private  right,  requires  that  such  a  proceeding 
should  be  conducted  with  good  faith  and  that  no  trans- 
action which   interferes  with   equal  justice    being  done 
Fraad  on    therein  should  be  allowed  to  stand.     The  doctrine  of  fraud 
ties  nSTto  ^^  third  parties,  as  it  may  be  called,  is  however  not  to  be 
be  pre.       extended   to  cases  of  mere  suspicion  or  ooniecture.    A 
from  mere  possibility  that  the  performance  of  a  contract  may  injure 
g^^*^*     third  persons  is  no  ground  for  presuming  that  such  was 
the  intention,  and  on  the  strength  of  that  presumed  inten- 
tion holding  it  invalid  between  the  parties  themselves. 

*'  Where  an  instrament  between  two  parties  has  been  entered  into 
for  a  purpose  which  may  be  considered  fraudulent  as  against  some 
third  person,  it  may  yet  be  binding,  according  to  the  trae  construc- 
tion of  its  language,  as  between  themselves." 

Nor  can  a  supposed  fraudulent  intention  as  to  third 
persons  (inferred  from  the  general  character  and  ciix^um- 
stances  of  a  transaction)  be  allowed  to  determine  what  the 
time  construction  is  (c). 

3.  Certain  3.  There  are  certain  cases  analogous  enough  to  the 
Mijdx«ou8  foregoing  to  call  for  mention  here,  though  not  for  any  full 
nature  as  treatment  Their  general  type  is  this :  There  is  a  contract 
"fraud  on  giving  rise  to  a  continuing  relation  to  which  certain  duties 
third  per-   ^q  incident  by  law ;  and  a  special  sanction  is  provided  for 

(a)  Blacklock  v.  Dobie,  1  C.  P.  D.  (c)  Shaw  v.  Jtiery,  13  Moo,  P.  C. 

265.  482,  455. 

(6)  Bankruptcy  Act,  1869,  s.  126. 
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those  duties  by  holding  that  transactidhs  inconsistent  with 
them  avoid  the  original  contract,  or  are  themselves  voidable 
at  the  option  of  the  party  whose  rights  are  infringed.  We 
have  results  of  this  kind  from 

(a).  Dealings  between  a  principal  debtor  and  creditor  to 
the  prejudice  of  a  surety : 

(fi).  Dealings  by  an  agent  in  the  business  of  the  agency 
on  his  own  account : 

(7).  Voluntary  settlements  before  marriage  "  in  fraud  of 
marital  rights." 

In  the  first  case  the  improper  transaction  is  as  a  rule 
valid  in  itself,  but  avoids  the  contract  of  suretyship.  In 
the  second  it  is  voidable  as  between  the  principal  and  the 
agent  In  the  third  it  is  voidable  at  the  suit  of  the 
husband. 

a.  "Any  variance  made  without  the  surety's  consent  in  Doalingi 
the  terms  of  the  contract  between  the  principal  debtor  and  ^*^J^ 
the  creditor  discharges  the  surety  as  to  transactions  sub-  creditor 
sequent  to  the  variance"  (a),  unless  it  is  evident  to  the  to  pr^V 
Court  "  that  the  alteration  is  unsubstantial,  or  that  it  can-  ^^  ®' 
not  be  otherwise  than  beneficial  to  the  surety"(6).  The  surety 
is  not  the  less  discharged  "  even  though  the  original  agree- 
ment may  notwithstanding  such  variance  be  substantially 
performed"  (c).     An  important  application  of  this  rule  is 
that  "  where  there  is  a  bond  of  suretyship  for  an  oflScer, 
and  by  the  act  of  the  parties  or  by  Act  of  Parliament  the 
nature  of  the  office  is  so  changed  that  the  duties  are 
materially  altered,  so  as  to  affect  the  peril  of  the  sureties, 
the  bond  is  avoided"  (d).   But  when  the  guaranty  is  for  the 
performance  of  several  and  distinct  duties,  and  there  is 
a  change  in  one  of  them,  or  if  an  addition  is  made  to  the 

(a)  IndlAD  Contract  Act,  s.  183.  (rf)  Oswald  v.  Mayor  of  Berwick' 

{b)  Holme    ▼.    BrunskiU   (C.A.),  on  Tweed,  5  H.  L.  O.  856  ;  Pybusy. 

8  Q.  B.  D.  495  (diaa.  Brett,  L.J.),  Oibb,  6  E.  &  B.  902,  911,  26  L.  J. 

OTenvling  on  this  point  Sanderson  Q.  B.   41  ;  Mayor  of  Cambridffe  v. 

T.  Aiion,  L.  R  8  Ex.  78.  Dmnw,  E.  B.  &  E.  660;  27  L.  J. 

{()  Per  Lord  Cottenham,  Bmar  Q.  B.  474. 

y.  Ma4danald,  8  H.  L.  C.  226,  288. 

s2 
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duties  of  the  principal  debtor  by  a  distinct  contract,  the 
surety  remains  liable  as  to  those  which  are  unaltered  (a). 
The  following  rules  rest  on  the  same  ground  : 

"  The  surety  is  discharged  by  any  contract  between  the 
creditor  and  the  principal  debtor  by  which  the  principal 
debtor  is  released,  or  by  any  act  or  omission  of  the  creditor 
the  legal  consequence  of  which  is  the  discharge  of  the 
principal  debtor"  (6). 

"A  contract  between  the  creditor  and  the  principal 
debtor,  by  which  the  creditor  makes  a  composition  with, 
or  promises  to  give  time  to  or  not  to  sue  the  principal 
debtor,  discharges  the  surety,  unless  the  surety  assents  to 
such  contract "  (c),  or  unless  in  such  contract  the  creditor 
reserves  his  rights  against  the  surety  (d),  in  which  case  the 
surety's,  right  to  be  indemnified  by  the  principal  debtor 
continues  (e).  One  reported  case  constitutes  an  apparent 
exception  to  the  general  rule,  but  Ls  really  none,  as  there 
the  nominal  giving  of  time  had  in  substance  the  efifect  of 
accelerating  the  creditor's  remedy  (/). 

"  If  the  creditor  does  any  act  which  is  inconsistent  with 
the  rights  of  the  surety,  or  omits  to  do  any  act  which  his 
duty  to  the  surety  requires  him  to  do,  and  the  eventual 
remedy  of  the  surety  himself  against  the  principal  debtor 
is  thereby  impaired,  the  surety  is  discharged  '*  (gr). 

"  A  surety  is  entitled  to  the  benefit  of  every  security 
which  the  creditor  has  against  the  principal  debtor  at  the 

(a)  Harri$on  v.  Seymour,  L.  R.      ley,  7  Ch,  150. 

1  C.  P.  518 ;    SkiUett  v.  FUlcher,  («)  dote  v.  Cloie,  i  D.  M.  G.  176, 
L.  R.  1  0.  P.  217,  224,  in  Ex.  Oh.       185.   The  reasonableneas  of  the  role 

2  0.  P.  469.  is  open  to  question    (it  has  been 

(6)  L  C.  A.  B.  184.     Keardey  v.  curried  *'to  the   verse   of  sense,'* 

C6U,  16   M.  &  W.  128  J  Cragot  v.  Brett,  L.  J.  8  Q.  B.  D.  at  p.  609), 

Jones,  L.  R.  8  Ex.  81.  but  it  is   firmly  established.     See 

(c)  I.  C.  A.  s.  135.     Oakdey  v.  per  Cur,  in  Swire  v.  Redmcm,  1  Q. 

Paskeller,  4  CI.  &  F.  207 ;  OrienUd  R  D.  641  2. 
Financial    Corporation  v.   Overend,  (/)  Hulme  ▼.  Colet,  2  Sim.  12. 

Gurney  «t'  Co.,  L.  R.  7  H.  L.  318 ;  (y)  I.  C.  A.  s.  139  (=  Story,  Eq. 

Green  v.  Wynn,  4  Oh.  204  ;  BaUson  Jur.§825  nearly);  Watson  y,  AUcoek, 

V.  Godiiig,  L.  R.  7  C.  P.  9.  4  D.   M.   G.  242,  suproj  p.   160 ; 

(rf)  Whether  the  surety  knows  of  Burgess  y.  Eve,  IS  E(i,  460;  Phillips 

.it  or  not :   Wd>b  v.  HcwiU,  4  K  &  J.  v.  FoxaU,  L.  R.  7  Q.  B.  666  ;  San- 

438,  442 ;  and  see  per  Lord  Bather-  derson  v.  Aston,  L.  R.  8  Ex.  78. 
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time  when  the  contract  of  suretyship  is  entered  into, 
whether  the  surety  knows  of  the  existence  of  such  security 
or  not ;  and  if  the  creditor  loses  or  without  the  consent  of 
the  surety  parts  with  such  security,  the  surety  is  discharged 
to  the  extent  of  the  value  of  the  security  "  (a).  Not  only 
an  absolute  parting  with  the  security,  but  any  dealing  with 
it  such  that  the  surety  cannot  have  the  benefit  of  it  in  the 
same  condition  in  which  it  existed  in  the  creditor*s  hands, 
will  have  this  effect  (6). 

/S.  "  If  an  agent  deals  on  his  own  account  in  the  business  Dealings 

of  the  agency  without  first  obtaining  the  consent  of  his  the^Tttor 

principal  and  acquainting  him  with  all  material  circum-  ^^  ^^^ 

1.1-1  !•  1  11  agency  on 

stances  which  have  come  to  his  own  knowledge  on  the  hw  own 

subject,  the  principal  may  repudiate  the  transaction  "  (c)  :  ^^^^^^^^"^ 

the  Indian  Act  goes  on  to  add,  "  if  the  case  show  either 

that  any  material  fact  has  been  dishonestly  concealed  from 

him  by  the  agent,  or  that  the  dealings  of  the  agent  have 

been  disadvantageous  to  him,"  but  these  qualifications  are 

not  recognized  in  English  law  (d). 

*'  If  an  agent  without  the  knowledge  of  his  principal 
deals  in  the  business  of  the  agency  on  his  own  account 
instead  of  on  account  of  his  principal,  the  principal  is 
entitled  to  claim  from  the  agent  any  benefit  which  may 
have  resulted  to  him  from  the  transaction  "  (e). 

These  rules  are  well  known  and  established  and  have 
been  over  and  over  again  asserted  in  the  most  general 
terms.  The  commonest  case  is  that  of  an  agent  for  sale 
himself  becoming  the  purchaser,  or  conversely :  "  He  who 

(a)  L  C.  A.  a.  141.    Mayhew  ▼.  of  dishonour  he  ia  entitled  in  like 

CrideeU^  2  Swanat  185,  191 ;  Wulff  manner  as  if  he  were  a  surety  to  the 

T.  /ay,   L.  K.   7  Q.  B.  75<S,  762;  benefit  of  all  pajrments  made  and 

Betkarvaue  v.  Lewi$,  L.  R.  7  C.  P.  aecnrities  given  by  the  aooeptor  to 

877 ;    aecuritiea  now   subaiHt    not-  the  holder :  Duncan,  Pox  <&  Co.  r, 

withstanding  payment  of  the  debt  North  A  South  Wales  Bank,  6  Apn. 

for  ^e  benefit  of  a  surety  who  has  Ca.  1,  revg.  s.  c.  in  C.  A.,  ll  Ch.  I), 

paid,  Merc  Law  Amendment  Act  88. 

185«,  19  ft  20  Vict  c  97,  s.  5.    And  {b)  Pledge  t.  Bust,  Johns.  668. 

see  2  Wh.  A  T.  L.  C.  (4th  ed.)  1002.  (c)  I.  C.  A.  s.  215. 

During  the  currency  of  a  bill  of  ex-  {d)  See  Story  on  Agency  |  210 ; 

change  an  indoner  is  not  a  surety  Bx  parte  Laeey,  6  Ves.  626. 

for  the  acceptor.    But  after  notice  (e)  L  C.  A.  s.  216. 
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undertakes  to  act  for  another  in  any  matter  shall  not  in 
the  same  matter  act  for  himself.  Therefore  a  trustee  for 
sale  shall  not  gain  any  advantage  by  being  himself  the 
person  to  buy."  "  An  agent  to  sell  shall  not  convert  him- 
self into  a  purchaser  unless  he  can  make  it  perfectly  clear 
that  he  furnished  his  employer  with  all  the  knowledge 
which  he  himself  possessed  "  (a).  "  It  is  an  axiom  of  the 
law  of  principal  and  agent  that  a  broker  employed  to  sell 
cannot  himself  become  the  buyer,  nor  can  a  broker  em- 
ployed to  buy  become  himself  the  seller,  without  distinct 
notice  to  the  principal,  so  that  the  latter  may  object  if  he 
think  proper  "  (6).  If  the  local  usage  of  a  particular  trade 
or  market  countervenes  this  axiom  by  "  converting  a  broker 
employed  to  buy  into  a  principal  selling  for  himself,"  it 
cannot  be  treated  as  a  custom  so  as  to  bind  a  principal 
dealing  in  that  trade  or  market  through  a  broker,  but 
himself  ignorant  of  the  usage  (c). 

The  rule  is  not  arbitrary  or  technical,  but  rests  on  the 
principle  that  an  agent  cannot  be  allowed  to  put  himself 
in  a  position  in  which  his  interest  and  his  duty  are  in 
conflict,  and  the  Court  will  not  consider  "whether  the 
principal  did  or  did  not  suffer  any  injury  in  fact  by  reason 
of  the  dealing  of  the  agent ;  for  the  safety  of  mankind 
requires  that  no  agent  shall  be  able  to  put  his  principal  to 
the  danger  of  such  an  inquiry  as  that."  It  is  a  corollary 
from  the  main  rule  that  so  long  as  a  contract  for  sale  made 
by  an  agent  remains  executory  he  cannot  re-purchase  the 
property  from  his  own  purchaser  except  for  the  benefit  of 
his  principal  {d).    A  like  rule  applies  to  the  case  of  an 

(a)   WkichcoU  V.  Lawrence,  8  Tea.  Busiche  ▼.  Alt,  8  Ch.  D.  286.    For 

750 ;  Lowther  ▼.  Lowther,   18  Ves.  the  special  application  of  the  rule 

95,  108;  and  see  Charter  ▼.  TVe-  to  the  dnty  of  directors  of  compaDtes, 

vdyan,  11  CI.  k  F.  714,  732.  ffay*8  ca.  10  Ch.  598,  Alfnon  SUd 

ib)  Per  WUles,  J.  in  MoUeU  v.  Wire  Co.  v.  MaHin,  1  Ch.  D.  at  p. 

Jtdnntont  L.  R.  5  C.  P.  at  p.  655.  585,  per  Jessel,  M.  R. ;  «  to  pro- 

Cp.  Guest  V.  Smythe,  5  Ch.  551,  per  moters.  New  Somlrero  Phoej^kate  Co. 

Giffard,  L.  J. ;  Sharman  v.  Brandt^  v.  EHanger,  5  Ch.  D.  78. 
L.  R.  6  Q.  B.  720.  (d)  Parker  v.  McKerma,  10  Cb. 

(c)  Robinton   v.  MoUeU,  L.  R.  7  96,  118,  124,  125.    And  see  on  tb« 

H.  L.  802,  838 ;  and  further  as  to  sulyect  generally  the  notes  to  Fox 

aUeged    customs  of   this  kind  De  v.  Madreth  in  1  Wh.  ft  T.  L.  C. 
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executor  purchasing  any  part  of  the  assets  for  himself. 
But  it  is  put  in  this  somewhat  more  stringent  form,  that 
the  burden  of  proof  is  on  the  executor  to  show  that  the 
transaction  is  a  fur  one.  This  brings  it  very  near  to  the 
doctrine  of  Undue  Influence,  of  which  in  a  later  chapter. 
It  makes  no  difference  that  the  legatee  from  whom  the 
purchase  was  made  was  also  co-executor  (a).  Another 
branch  of  the  same  principle  is  to  be  found  in  the  rules 
against  trustees  and  limited  owners  renewing  leases  or 
purchasing  reversions  for  themselves  (6). 

Again:  "It  may  be  laid  down  as  a  general  principle 
that  in  all  cases  where  a  person  is  either  actually  or  con- 
structively an  agent  for  other  persons,  all  profits  and  ad- 
vantages made  by  him  in  the  business  beyond  his  ordinary 
compensation  are  to  be  for  the  benefit  of  his  employers"  (o). 
"  If  a  person  makes  any  profit  by  being  employed  contrary 
to  his  trust,  the  employer  has  a  right  to  call  back  that 
profit "  (cQ.  And  it  is  not  enough  for  an  agent  who  is 
himself  interested  in  the  matter  of  the  agency  to  tell  his 
principal  that  he  has  some  interest:  he  must  give  full 
information  of  all  material  facts  (e). 

Even  this  is  not  all :  an  agent,  or  at  any  rate  a  pro- 
fessional adviser,  cannot  keep  any  benefit  which  may 
happen  to  result  to  him  from  his  own  ignorance  or  negli- 
gence in  executing  his  duty.  In  such  a  case  he  is  con- 
sidered a  trustee  for  the  persons  who  would  be  entitled  to 
the  benefit  if  he  had  done  his  duty  properly  (/). 

In  this  class  of  cases  the  rule  seems  to  be  that  the  Nature  of 
transaction  improperly  entered  into  by  the  agent  is  void-  ™ii^ye. 
able  so  far  as  the  nature  of  the  case  admits.     Where  it 

(a)  Gray  v.  Warner,  16  Kq.  577.  Thompaan,  L.  R  9  Q.  B.  480,  485, 

(5)  Notes  to  Keech    v.  Sattdford  where  several  cases  are  collected. 

in  1  Wh.  k  T.  L.  C.     ITie  last  case  (d)  Ma$$ey  y.  Davie$,  7  Ves.  817, 

on  the  Bobject  is  Trumper  v.  TVumper,  820. 

14  Eq.  295,   8  Ch.   870.     On  the  (e)  See  anthorities  collected,  and 

general  mle  see  also  3far$h  v.  WkU-  observations  of  the  Court  thereon, 

mare,  (Sap.  Court,  U.  S.)  21  WalL  Dunne  r.  English,  18  £q.  524,  534. 

178.  (/)  BulMey  v.  Wifford,  2  CI.  &  F. 

{e)  Story  on  Agency  §  211,  adop-  102.    Cp.  CVi<ry  v.  Lord  Stafford, 

ted  by  the  Court  in    Mariaon  v.  1  De  O.  &  J.  238. 
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cannot  be  SToided  as  against  third  parties,  the  principal 
can  recover  the  profit  firom  the  agent.  But  where  there 
are  a  principal,  an  agent,  and  a  third  party  contracting 
with  the  principal  and  cognizant  of  the  agent's  employ- 
ment, and  there  are  dealings  between  the  third  party  and 
the  agent  which  give  the  agent  an  interest  against  his 
duty,  there  the  principal  on  discovering  this  has  the  option 
of  rescinding  the  contract  altogether.  Thus  when  company 
A.  contracted  to  make  a  telegraph  cable  for  company  B., 
and  a  term  of  the  contract  wais  that  the  work  should  be 
approved  by  C,  the  engineer  of  company  B.,  and  C.  took 
an  undisclosed  sub-contract  from  company  A.  for  doing  the 
same  work  ;  and  further  it  appeared  that  this  arrangement 
was  contemplated  when  the  contract  was  entered  into  ;  it 
was  held  that  company  B.  might  rescind  the  contract  (a). 

Settle-  7.  The  rule  as  to  settlements  "  in  fraud  of  marital  right" 

^^^oi     was  thus  given  by  Lord  Langdale  (6) : — 

marital 

right.  ^  If  a  woman  entitled  to  property  enters  into  a  treaty  for  marriage 

and  daring  the  treaty  represents  to  her  intended  husband  that  she 
is  80  entitled,  that  upon  her  marriage  he  will  become  entitled  jure 
mariti,  and  if  during  the  same  treaty  she  clandestinely  conveys  away 
the  property  in  such  manner  as  to  defeat  his  marital  right  and  secure 
to  herself  the  separate  use  of  it,  and  the  concealment  continues  till 
the  marriage  takes  place,  there  can  be  no  doubt  but  that  a  fraud  is 
thus  practised  on  the  husband  and  he  is  entitled  to  relief"  (c). 

Moreover — "  If  both  the  property  and  the  mode  of  its  conveyance, 
pending  the  marriage  treaty,  were  concealed  from  the  intended  hus- 
band as  in  the  case  of  Goddard  v.  Snow  (cQ,  there  is  still  a  fraud  prac- 
tised on  the  husband.  The  non-acquisition  of  property  of  which 
he  had  no  notice  is  no  disappointment,  but  still  his  l^al  right  to 
property  actually  existing  is  defeated  "  (e), 

Conditiona      In  order  to  have  such  a  settlement  set  aside  the  husband 

(a)  Panama  d:  S.  Pacific  TeUgraph  (c)  England  v.  Ihwn$,  2  Beav. 

Co,  ▼.  India  Rubber  dec  Co.  10  Ch.  522,  52a 

515.  {d)  1  Ross.  485.     See  the  eariier 

(6)  Cp.  on  this  subject  Da  v.  Conv.  authorities  there  discussed, 

vol  3,  pt.  2.  707.  (e)  2  Beav.  529. 
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(i)  That  he  was  the  intended  husband  at  the  date  of  the 
settlement — Le,  that  there  was  then  a  complete  contract 
to  marry  which  continued  until  the  marriage  (a). 

(ii)  That  the  settlement  was  not  known  to  him  till  after 
the  marriage  (b). 

What  if  the  intended  husband  knows  that  some  disposi. 
tion  has  been  or  is  to  be  made,  but  not  its  contents  ?  The 
doctrine  as  far  as  it  has  gone  seems  to  be  that  such  know- 
ledge makes  it  the  duty  of  the  husband  to  inform  himself, 
and  if  he  omits  inquiry  he  cannot  afterwards  complain  (c); 
but  if  he  does  inquire,  and  incorrect  information  is  given, 
this  is  equivalent  to  total  concealment  (d).  According  to 
the  modem  doctrine  no  difference  is  made  by  collateral 
circiunstances,  "  such  as  the  poverty  of  the  husband — the 
fact  that  he  has  made  no  settlement  upon  the  wife — ^the 
reasonable  character  of  the  settlement  [which  is  im- 
peached], as  in  the  case  of  a  settlement  upon  the  children 
of  a  former  marriage  "  or  the  like. 

Nevertheless  relief  may  be  refused  on  the  ground  that 
the  husband's  conduct  before  the  marriage  has  been  such 
as  to  "put  it  out  of  the  power  of  the  wife  effectually  to 
make  any  stipulation  for  the  settlement  of  her  property": 
as  where  there  has  been  previous  seduction  {e). 

It  is  said  that  if  the  husband  discovers  the  settlement 
before  the  marriage  takes  place,  he  may  rescind  the  con- 
tract to  marry,  and  will  have  a  good  defence  to  an  action 
for  breach  of  promise  of  marriage  (/).     This  seems  only 

(a)  England  ▼.  Daumt,  supra,  Cp.  614-6.    In  Dovmes  v.  Jenning$f  82 

Doumei  ▼.  Jennirngt^  82  Beav.  290,  Beav.  290,  do  importance  was  at- 

294.  tached  to  the  parties  having  lived 

(6)  8t,  Otargt  ▼.  Wake^  1  My.  &  together  before  marriage.    But  the 

K.  610,  625.  drcumstanoeB  were  Budh  as  to  show 

{c)  Wrigiey  ▼.  8wain$on,  8  De  G.  that  their  conduct  was  deliberate. 

&  SnL  458.  The  husband's  right  to  set  aside  the 

{d)  Prideaux  v.  I/madaU^  4  Giff.  settlement,  like  all  rights  of  setting 

159.    The  Court  of  Appeal  (1  D.  aside  or  rescinding  voidable  trans- 

J.  S.  488,  488)  declined  to  say  any-  actions,  may  be  lost  by  'acquiescence 

thing  on   this   psrt  of    the    case,  or  delay  amounting  to  proof  of  ao- 

affirming  the  decision  on  the  ground  quiescence  :    Loaaer   v.    Clarkt^  2 

that    the  settlor    herself    did    not  Mac.  &  G.  882. 

undersUud  the  effect  of  her  act  (/)  By  Sir  John  Leach,  M.  R.  in 

{e)  Taylor  v.  Pugh,  1   Ua.  608,  St.  George  v.  Wake,  tupra. 
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reasonable,  but  we  do  nofc  know  of  any  direct  authority  for 
SemUe,  ^  it  Finally  we  venture  to  suggest  that  the  doctrine  might 
dpkiT  ^^^  ^  P^^  ^^  ^  broader  ground  than  appears  in  the  cases, 
wider.  The  contract  to  marry  gives  rise  to  a  new  status  between 
the  .parties,  to  which  mutual  duties  are  incident  beyond 
the  simple  performance  of  the  contract  by  marriage  at  the 
time  expressed  or  contemplated  (a).  Among  these  may 
fairly  be  reckoned  the  observance  of  the  utmost  good  fiuth 
in  all  things,  and  in  particular  the  duty  of  not  making 
without  the  other  party's  consent  any  disposition  of  pro* 
perty  of  such  a  permanent  and  considerable  kind  as  might 
affect  the  order  and  condition  of  the  future  household. 
Such  conduct  shows  a  want  of  confidence  which  the  other 
party  is  entitled  to  treat  as  incompatible  with  the  marriage 
contract.  Looking  at  it  in  this  way,  there  seems  no  reason 
why  the  rule  should  not  apply  to  both  parties  equally. 
The  expectation  of  acquiring  a  marital  right  cannot  be 
said  really  to  exist  in  most  cases.  There  is  in  truth  a 
mutual  expectation  of  acquiring  what  is  practically  a 
common  interest  It  is  obvious,  however,  that  as  a  rule 
the  only  motive  for  a  clandestine  settlement  is  the  woman's 
desire  to  exclude  the  marital  right  of  the  future  husband. 
Since  no  such  motive  can  exist  on  the  other  side,  the  con- 
verse case  of  a  clandestine  settlement  by  the  man  is  most 
unlikely  to  happen ;  there  is  little  chance,  therefore,  that 
the  correctness  of  the  view  here  suggested  will  ever  be 
other  brought  to  a  decisive  test.  One  reported  case,  however, 
^^^^'  supplies  some  analogy.  By  a  marriage  settlement  the 
husband's  father  settled  a  jointure  on  the  wife:  by  a  secret 
bond  of  even  date  the  husband  indemnified  his  father 
™*^^® ,  against  the  payment  of  it :  this  indemnity  was  held  void  as 
"a  fraud  upon  the  faith  of  the  marriage  contract"  (6). 

4.  Mar-         *•  Marriages  within  the  prohibited  degrees  of  kindred 
riage  with-  |^j  aflSnity  are  another  class  of  transactions  contrary  to 

(a)  Prott  V.  Knighi,  L.  B.  7  Ex.  Story  Eq.  Jur.  §§  266-271.    One  or 

111,  115, 118.  two  of   these,  however,  are  reaUy 

(6)  Palmer  v.  Neave,  11  Ves.  165.  cases  of  estoppel 
Cp.  the  other  similar  cases  cited  in 
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positive  law.  For  although  no  direct  temporal  penalties  ^  P^- 
are  attached  to  them,  they  have  been  made  the  subject  degreei. 
of  express  and  definite  statutory  prohibition  (a).  They 
formerly  could  not  be  treated  as  void  unless  declared  so  by 
an  ecclesiastical  Court  in  the  lifetime  of  the  parties :  but 
by  a  modem  statute  (5  &  6  Wm.  4,  c.  54)  they  are  now 
absolutely  void  for  all  purposes.  An  executory  contract  to 
many  within  the  prohibited  degrees  is  of  course  absolutely 
void  also  (6),  and  would  indeed  have  been  so  before  the 
statute.  These  rules  are  not  local,  like  other  rules  of 
municipal  law  prescribing  the  solemnities  of  the  marriage 
ceremony,  requiring  the  consent  of  particular  persons,  or 
the  like:  the  legislature  has  referred  the  prohibition  to 
public  grounds  of  a  general  nature  (speaking  of  these 
marriages  as  "contrary  to  God's  law")  (c)  and  it  concerns 
not  the  form  but  the  substance  of  the  conti-act ;  it  there- 
fore applies  to  the  marriages  of  domiciled  British  subjects, 
in  whatever  part  of  the  world  the  ceremony  be  performed, 
and  whether  the  particular  marriage  is  or  is  not  of  a  kind 
allowed  by  the  local  law  (d). 


(a)  82  H.  8,  c.  8S,  and  earlier  re- 
pealed itatutes  of  Uie  same  reign. 
It  is  the  better  tupported  upiiJoii 
thAt  5^6  Wm.  4,  c.  54,  doee  not 
cofntain  any  new  Bubetantive  prohi- 
bition. See  Brook  ▼.  Brook,  9  H. 
L.  C.  193. 

(b)  It  leems  from  MiUward  ▼. 
UtUewood,  5  Ex.  775,  20  L.  J.  Ex. 
2,  that  in  the  barely  poebible  case  of 
the  relationship  being  known  to 
only  one  of  the  parties,  by  whom  it 
is  feandnlently  concealed  from  the 
other,  the  innocent  party  may  sue 
aa  for  a  breach  of  contract,  though 
the  performance  of  the  agreement 
would  be  unlawfuL 

(e)  The  nse  of  these  particular 
words  »eems  of  little  importance. 
The  tme  reason  is  shortly  put  by 
Saviffny,  Syst.  8.  826:  *<die  hier 
einschlagenden  Gesetze,  die  auf  sitt- 
Hchen  Riicksichten  beruhen,  haben 
eine  strong  poritive  Natur."  Sa- 
▼igny's  authority  la  perhaps  suffi- 
cient to  defend  the  docirine  of  Brook 
T.  Brook  against  the  caustic  criticism 


passed  upon  it  by  the  Chief  Justice 
of  Massachusetts  not  long  ago  (Com- 
manweaUh  ▼.  Lome,  113  Man.  at  p. 
470):— 

**  The  judgment  proceeds  upon  the 
ground  that  an  Act  of  Parliament 
u  not  merely  an  ordinanoe  of  man 
but  a  conoloflive  declaration  of  the 
law  of  God  ;  and  the  result  is  that 
the  law  of  God,  as  declared  by  Act 
of  Parliament,  and  expounded  by 
the  House  of  Lords,  Taries  according 
to  the  time,  place,  length  of  life  of 
parties,  pecuniaiy  interests  of  third 
persons,  petitions  to  human  tribu- 
nals, and  technical  rules  of  statutory 
construction  and  judicial  proce- 
dure." 

(<f)  Brook  V.  Brook,  supra.  See 
per  Lord  Campbell  at  p.  220.  He 
also  doubted  whether  a  marriage 
allowed  by  the  law  of  the  place,  but 
contracted  by  English  subjects  who 
had  come  there  on  purpose  to  evade 
the  English  law,  would  be  re- 
cognized even  by  the  local  courts. 
Cp.  HoUomayor  v.  De  Barro$,  if^rch 
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Royal 

Marriage 

Act 


6.  Agree- 
ments 
iUfgalby 
■tatate. 


Conptruo- 
tion  of  pro- 
hibitory 
statutes. 


Where  a  marriage  has  been  contracted  in  England  be- 
tween foreigners  domiciled  abroad,  English  Courts  will 
recognize  disabilities,  though  not  being  iuria  gentium, 
imposed  by  the  law  of  the  domicil  of  both  parties  (a) :  but 
a  marriage  celebrated  in  England  is  not  held  invalid  by 
English  Courts  on  the  ground  that  one  of  the  parties  is 
subject  by  the  law  of  his  or  her  domicil  to  a  prohibition 
not  recognized  by  English  law,  at  all  events  where  the 
other  party's  domicil  is  English  (6). 

The  "  Act  for  the  better  regulating  the  future  marriages 
of  the  Eoyal  Family"  (12  Geo.  3,  c.  11)  imposes  on  the 
persons  within  its  operation  disabilities  (absolute  before  the 
age  of  25,  qualified  after  that  age)  to  marry  without  the 
consent  of  the  Sovereign :  and  this  disability  is  personal, 
not  local,  so  that  a  marriage  without  consent  is  equally 
invalid  wherever  celebrated  (c). 

6.  Moreover  a  great  variety  of  dealings  of  which  con- 
tracts form  part,  or  to  which  they  are  incident  in  the 
ordinary  course  of  afiairs,  are  for  extremely  various  reasons 
forbidden  or  restricted  by  statute.  During  the  last  century, 
in  particular.  Acts  of  Parliament  regulating  the  conduct  of 
sundry  trades  and  occupations  were  strangely  multiplied. 
Most  of  these  are  now  repealed,  but  the  decisions  upon 
them  established  principles  on  which  our  Courts  still  act 
in  dealing  with  statutes  of  this  kind. 

The  question  whether  a  particular  transaction  comes 
within  the  meaning  of  a  prohibitory  statute  is  manifestly 
one  of  construction.  So  £ax  as  we  have  to  do  with  it  here, 
we  have  in  each  case  to  ask.  Does  the  Act  mean  to  forbid 
this  agreement  or  not  ?  And  in  each  case  the  language  of 
the  particular  Act  must  be  considered  on  its  own  footing. 
Decisions  on  the  same  Act  may  of  course  afford  direct 
authority.     But  decisions  on  more  or  less  similar  enact- 


(a)  SotiomaifGr  ▼.  De  Barrot 
(C.  A.)  8  P.  D.  1. 

(6)  ScUomaycT  ▼.  Dt  Barron,  6 
P.  D.  94,dia8enting  from  some  diota  In 
the  lursvioQS  judgment  of  the  C.  A., 


whidi  however  went  on  a  supposed 
different  state  of  the  facts. 

(c)  The  ^MSNX  Peetagt  cam,  11 
CL  A  P.  85. 
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ments,  and  even  on  previous  enactments  on  the  same 
subject,  cannot  as  a  rule  be  regarded  as  giving  more  than 
analogies.  Attempts  have  indeed  been  made  at  different 
times  to  lay  down  fixed  rules,  nominally  of  construction, 
but  really  amounting  to  nJes  of  law  which  would  control 
rather  than  ascertain  the  expressed  intention  of  the  legis- 
lature. But  in  recent  times  our  courts  have  folly  and 
explicitly  disclaimed  any  such  powers  of  interpretation. 

^  The  only  rule  for  the  construction  of  Acts  of  Parliament  is  that 
they  shoold  he  constraed  according  to  the  intent  of  the  Parliament 
which  passed  the  Act;"  provided  that  the  words  be  ''sufficient  to 
accomplish  the  manifest  purpose  of  the  Act "  (a). 

In  like  manner  it  is  now  understood  that  one  or  two 
dicta  which  are  to  be  found  in  the  books,  suggesting  that 
an  Act  of  Parliament  against ''  common  right  **  or  "  natural 
equity  "  would  be  void,  must  stand  as  warning  rather  than 
authority  (6).  The  effect  of  plain  and  tmambiguous  words 
is  not  to  be  limited  by  judicial  construction  even  though 
anomalous  results  should  follow  (c). 

On  the  other  hand  the  general  intention  is  to  be  re-  Policy  of 
garded,  and  may  if  necessary  prevail  over  particular****"*^ 
expressions,  no  less  than  in  the  interpretation  of  private 
instruments  (d).  But  this  must  be  an  intention  collected 
fix)m  what  the  legislature  has  said,  not  arrived  at  by  con- 
jectures of  what  the  legislature  might  or  ought  to  have 
meant.  A  transaction  not  in  itself  immoral  is  not  to  be 
held  unlawful  on  a  conjectural  view  of  the  policy  of  a 
statute  (e).  We  may  now  understand  the  meaning  of  this 
last  phrase,  which  is  not  uncommon  in  cases  of  the  kind 
now  before  us.     The  true  policy  of  a  statute,  in  a  court  of 

(a)  Opinion  of  the  Judges  hi  the  Holt,  12  Mod.  687-8  :  "An  Act  of 

Suttex  Peerage  ca.  11  CL  &  F.  *t  p.  Parliament  can  do  no  wrong,  though 

143,  per  Tindal,  C.  J. ;  per  Lord  it  may  do  several  things  that  look 

Broiuhani  at  p.  150.    And  see  per  pretty  odd,"  and  the  context. 

Kni^t  Bruce,  L.  J.  OrofU  v.  Mid-  (c)  Carffo  ex  Argot,  Ac.  L.  R.  5  P. 

dUton,  8  D.  M.  G.  217  ;  per  Lord  C.  at  pp.  152-8. 

BUckhum,  in  River  Wear  Commn.  {d)  As  to  which  see  L.  R.  2  Ex. 

▼.  Adamton,  2  App.  Ca.  at  p.  764.  198. 

(fc)  Per  Willes,  J.  Lee  v.  Bude,  <fec.  («)  Barton  v.  Muir,  L.  R.  6  P.  C. 

Rg.  Ci>.  L.  R  6  C.  P.  576,  582.  Cp.  134. 
for  the  old  view  dictum  of  Lord 
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justice  at  all  events,  is  neither  more  nor  less  than  its  right 
and  reasonable  construction.  The  Courts  no  longer  under- 
take either  to  cut  short  or  to  widen  the  effect  of  legislation 
according  to  their  views  of  what  ought  to  be  the  law, 
"  Before  we  can  make  out  that  a  contract  is  illegal  under  a 
statute  we  must  make  out  distinctly  that  the  statute  has 
provided  that  it  shall  be  so  "  (a). 

The  cases  in  which  acts  of  corporate  bodies  created  for 
special  purposes  have  been  held  void  as  "  contrary  to  the 
policy  of  the  legislature  "  and  tending  to  defeat  the  objects 
of  the  incorporation  have  already  been  considered  in  Ch.  IL 
Rightly  understood,  they  are  quite  consistent,  it  is  believed, 
with  what  is  here  said. 

These  principles,  when  applied  to  the  more  limited 
subject-matter  of  prohibitory  statutes,  give  the  following 
corollaries : 

Ruleg.  (a).  When  a  transaction  is  forbidden,  the  grounds  of  the 

ferraoe  prohibition  are  immaterial  Courts  of  justice  cannot  take 
between  note  of  any  difference  between  Tnala  prohibita  (i.e.  things 
^yft^Sum^"  which  if  not  forbidden  by  positive  law  would  not  be 
and  nw/ttm  ijjji^Qjrjj^  and  mcda  in  ae  (t.c.  things  which  are  so  for- 
bidden as  being  immoral). 
B.  Penalty  (b).  The  imposition  of  a  penalty  by  the  legislature  on 
impwta*^  any  specific  act  or  omission  is  prima  facie  equivalent  to  an 
prohibi-      express  prohibition. 

These  rules  are  established  by  the  case  of  Bensley  v. 
Bignold  (6),  which  decided  that  a  printer  could  not 
recover  for  his  work  or  materials  when  he  had  omitted  to 
print  his  name  on  the  work  printed,  as  then  required  by 
statute  (c).  It  was  argued  that  the  contract  was  good,  as 
the  Act  contained  no  specific  prohibition,  but  only  a 
direction  sanctioned  by  a  penalty.  But  the  Court  held 
unanimously  that  this  was  untenable,  and  a  party  could 
not  be  permitted  to  sue  on  a  contract  where  the  whole 

(a)  Field,  J.  4  Q.  B.  D.  at  p.  (6)  5  R  &  Aid.  335. 

224.  (c)  See  now  32  *  33  Vict  c  24. 
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subject-matter  was  "  in  direct  violation  of  the  provisions  of 
an  Act  of  Parliament."  And  Best,  J.  said  that  the  dis- 
tinction between  mala  prohibita  and  rruda  in  ae  was  long 
since  exploded.  The  same  doctrine  has  repeatedly  been 
enounced  in  later  cases. 

Thus,  for  example,  by  the  Court  of  Exchequer : 

'^When  the  contract  which  the  plaintiff  seeks  to  enforce,  be  it 
express  or  implied,  is  expressly  or  by  implication  forbidden  by  the 
common  or  statute  law,  no  Court  will  lend  its  assistance  to  give  it 
effect  It  is  equally  dear  that  a  contract  is  void  if  prohibited  ,by  a 
statute  thou^  the  statute  inflicts  a  penalty  only,  because  such  a 
penalty  impUes  a  prohibition  *'  (a). 

It  is  needless  to  discuss  the  "  policy  of  the  law  "  when  it 
is  distinctly  enunciated  by  a  statutory  prohibition  (6). 

(c).  Conversely,  the  absence  of  a  penalty,  or  the  failure  c  But  ab- 
of  a   penal   clause  in   the  particular  instance,  will  not^^^J^' 
prevent  the  Court  from  giving  effect  to  a  substantive  "•*  •^^^^ 
prohibition  (c).  prohibit 

(d).  What  the  law  forbids  to  be  done  directly  cannot  be  *^^°* 
made  lawful  by  being  done  indirectly.  n^y  not 

In  Booth  V.  Bank  of  Englavd  (d)  a  joint  stock  bank  pro-  ^^f/"*^^ 
cured  its  manager  to  accept  certain  bills  on  the  under- not  be  done 
standing  that  the  bank  would  find  funds,  these  bills  being  booSi^^* 
such  as  the  bank  itself  could  not  have  accepted  without  Bank  of 
violating  the  privileges  of  the  Bank  of  England.     It  was        *^ 
held   by  the  House  of  Lords,  following  the  opinion  of 
the   judges,  that  this   proceeding  ''must  equally  be  a 
violation  of  the  rights  and  privileges  of  the  Bank  of 
England,  upon  the  principle  that  whatever  is  prohibited  by 
law  to  be  done  directly  cannot  legally  be  effected  by  an 
indirect  and  circuitous  contrivance : "  for  the  acceptor  was 
merely  nominal,  and  the  bills  were  in  fact  meant  to 
circulate  on  the  credit  of  the  bank. 

(a)  Cope  T.  Rawlanda,  2  M.  fc  W.  parU  NeiUon,  8  D.  M.  O.  556,  566. 
149.    157.     Cp.   Chambers  v.  Mar^  (c)  SuMtex  Peerage  o$^  11  CI.  &F. 

ckeMter  A  MUfwd  Ry,  Co,  5  B.  &  S.  at  pp.  148-9. 
688,  33  L.  J.  C.  P.  268,  Re  Cork  A  (d)  7  CI.  A  F.  509, 540,  iipholdfaiff 

Youghtd  Ry.  Co,  4  Ch.  748,  758.  Bank  of    England  ▼.  Anderson,    2 

(6)  See  per  Lord  Cnmworth»  Ex  Keen  328,  8  Bing.  N.  C.  589. 
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Bwik  of  In  Bank  of  United  States  v.  Owens  (a)  (Supreme  Court, 
(hreniL*  U.S.)  the  charter  of  the  bank  forbade  the  taking  of  a 
greater  rate  of  interest  than  six  per  cent,  but  did  not  say 
that  a  contract  should  be  void  in  which  such  interest  was 
taken.  A  note  payable  in  gold  was  discounted  by  a 
branch  of  the  bank  in  a  depreciated  local  paper  currency 
at  its  nominal  value,  so  that  the  real  discount  was  much 
more  than  six  per  cent.  The  Court  held  this  transaction 
void,  though  there  was  no  express  prohibition  of  an  agree- 
merit  to  take  higher  interest,  and  though  the  charter  spoke 
only  of  taking,  not  of  reserving  interest.  Parts  of  the 
judgment  are  as  follows:  "A  firaud  upon  a  statute  is  a 
violation  of  the  statute."  "  It  cannot  be  permitted  by  law 
to  stipulate  for  the  reservation  of  that  which  it  is  not  per- 
mitted to  receive.  In  those  instances  in  which  Coui-ts  are 
called  upon  to  inflict  a  penalty  it  is  necessarily  otherwise  ; 
for  then  the  actual  receipt  is  generally  necessary  to  con- 
summate the  offence.  But  when  the  restrictive  policy  of 
a  law  alone  is  in  contemplation,  we  hold  it  to  be  an 
universal  rule  that  it  is  unlawful  to  contract  to  do  that 
which  it  is  unlawful  to  do." 

"  There  can  be  no  civil  right  where  there  can  be  no  legal 
remedy,  and  there  can  be  no  legal  remedy  for  that  which 
is  itself  illegal  .  .  .  there  is  no  distinction  as  to 
vitiating  the  contract  between  malum  in  se  and  malum 
prohibitum  "  (6). 

The  cases  are  similar  in  principle  in  which  transactions 
have  been  held  void  as  attempts  to  evade  the  bankruptcy 
laws :  thus,  to  take  only  one  example,  a  stipulation  that  a 
security  shall  be  increased  in  the  event  of  the  debtor's 
bankruptcy  or  any  provision  which  has  the  same  effect,  is 
void  (c). 

(a)  2  Peters  527.  attornment    of  the    debtor   to    his 

(6)  2  Peters  536,  539.  mortgagee  at  an  excessive  rent ;  Ex 

(c)  Ex  parte  Mackay,  8  Ch.  643;  parU  Jack9(m  (C.    A.),  14  Ch.  D. 

ExparU  WUluinu  (0.  A.),  7  Ch.  D.  726. 

138,  where  the  device  used  was  the 


Digitized  by  VjOOQ IC 


PROHIBITORY  STATUTES.  273 

When  conditions  are  prescribed  by  statute  for  the  conduct  Whwe 
of  any  particular  business  or  profession,  and  such  conditions  ^^wiribed 
are  not  observed,  agreements  made  in  the  course  of  such  f^  conduct 

,        .  i.      .  ofparticu- 

Dusiness  or  profession —  lar  trade, 

(e)  are  void  if  it  appears  by  the  context  that  the  object  J^J^^'oe 
of  the  legislature  in  imposing  the  condition  was  the  main-  of  them— 
tenance  of  public  order  or  safety  or  the  protection  of  the  ^  *^^*^ 
persons    dealing  with  those  on  whom  the  condition   is  ments  if 

(f)  are  vaUd  if  no  specific  penalty  is  attached  to  the  ^^^  general 
specific  transaction,  and  if  it  appears  that  the  condition  poses*;  ^"'^ 
was  imposed  for  merely  administrative  purposes,  e.gr.  the '-^^J^^' 
convenient  collection  of  the  revenue  (a).  ministra- 

tive  pur- 

The  following  are  instances  illustrating  this  distinction ; —  P*^*®^- 

°  ^  Dlustra- 

tiODS. 

Agreement  Void. 

EiichU  V.  SmMf  6  C.  B.  462,  18  L.  J.  C.  P.  9.  The  owner  of  a 
licensed  house  underlet  part  of  it  to  another  person,  in  order  that  he 
might  there  deal  in  liquor  on  his  own  account  under  colour  of  his 
lessor's  licence  and  without  obtaining  a  separate  licence.  This  agree- 
ment was  void,  its  purpose  being  to  enable  one  of  the  parties  to  in- 
fringe an  Act  passed  for  the  protection  of  public  morals :  (the  licensing 
Acts  are  of  this  nature,  and  not  merely  for  the  benefit  of  the  revenue, 
for  this  reason,  that  licences  are  not  to  be  had  as  a  matter  of  right  by 
merely  paying  for  them.)  For  the  same  reason  and  also  because 
there  is  a  specific  penalty  for  each  offence  against  the  licensing  law> 
it  seems  that  a  sale  of  liquor  in  an  unlicensed  house  is  void  (6). 
Hamilton  v.  Orainger,  5  H.  <fe  N.  40. 

Taylor  v.  Crowland  Gas  Co,  10  Ex.  293,  23  L.  J.  Ex.  254.  A 
penalty  being  imposed  by  statute  on  unqualified  persons  acting  as 
conveyancers  (c),  the  Court  held  that  the  object  was  not  merely  the 
gain  to  the  revenue  from  the  duties  on  certificates,  but  the  protection 
of  the  public  from  imqualified  practitioners ;  an  unqualified  person 
was  therefore  not  allowed  to  recover  for  work  of  this  nature.  Cp. 
Ltman  v.  Houseletf,  L.  R  10  Q.  B.  66. 

'    (a)  This  statement    differs   only  in  force  see  the  Licensing  Act,  1872, 

verbally  from  Mr.  Benjamin's.    (On  85  &  36  Vict.  c.  94,  ss.  8-8. 

Sale,  p.  432.)    We  have  tried  to  pat  (c)  Now  by  88  Sl  84  Yiot  a  97, 

it  in  a  rather  more  general  fonn.  s.  60. 
(6)  For  the  penal  enactments  now 
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Ferguston  v.  NormoMf  5  Bing.  N.  C.  76.  When  a  pawnbroker  lent 
money  without  complying  with  the  requirements  of  the  statute,  the 
loan  was  void  and  he  had  no  lien  on  the  pledge  (a). 

In  Stevem  v.  OourUy,  7  C.  B.  N.  S.  99,  29  L.  J.  C.  P.  1,  a  builder 
was  not  allowed  to  recover  the  price  of  putting  up  a  wooden  shed 
contrary  to  the  regulations  imposed  by  the  Metropolitan  Building 
Act,  18  &  19  Vict  c.  122.  The  only  question  in  the  case  was  whether 
the  structure  was  a  building  within  the  Act.  But  note  that  here  the 
prohibition  was  for  a  public  purpose,  namely  to  guard  against  tlie 
risk  of  fire. 

Burton  v.  Figgoit,  L.  R.  10  Q.  B.  86.  By  6  &  6  Wm.  4,  c  50, 
8.  46,  a  penalty  is  imposed  on  any  surveyor  of  highways  who  shall 
have  an  interest  in  any  contract,  or  sell  materials,  &c.  for  work  on 
any  highway  imder  his  care,  unless  he  first  obtain  a  licence  from  two 
justices.  The  eff'ect  of  this  is  that  an  unlicensed  contract  by  a  sur- 
veyor to  perform  work  or  supply  materials  for  any  highway  under 
his  care  is  absolutely  illegal,  and  the  justices  have  no  discretion 
(under  b.  44)  to  allow  payments  in.  reepeot  of  it. 

Contract  kot  AvoroED. 

Bailey  v.  Eaxris,  12  Q.  B.  905,  18  L.  J.  Q.  B.  115.  A  contract  of 
sale  \&  not  void  merely  because  the  goods  are  liable  to  seizure  and  for- 
feiture to  the  Crown  under  the  excise  laws. 

^iih  v.  Mawhood,  14  M.  &  W.  452.  The  sale  of  an  exciseable 
article  is  not  avoided  by  the  seller  having  omitted  to  paint  up  his 
name  on  the  licensed  premises  as  required  by  6  Geo.  4,  c.  81,  s.  25. 
Probably  this  decision  would  govern  the  construction  of  the  very 
similar  enactment  in  the  Licensing  Act,  1872  (35  &  36  Vict. 
c.  94,  8.  11). 

Smith  V.  Lindo,  4  C.  B.  N.  S.  395,  in  Ex.  Ch.  5  0.  B.  N.  S.  587. 
One  who  acts  as  a  broker  in  the  City  of  London  without  being 
licensed  imder  6  Ann.  c.  68  (Rev.  Stat :  al.  16)  and  57  Geo.  3,  c.  Ix.  (6) 
cannot  recover  any  commission,  but  a  purchase  of  shares  made  by  him 
in  the  market  is  not  void  :  and  if  he  has  to  jmy  the  purchase  money 
by  the  usage  of  the  market,  he  can  recover  from  his  principal  the 
money  so  paid. 

(a)  The  present  Pawnbrokers  Act  {h)  These  Acts  are  repealed  as  to 

(1872;  35  &  86  Vict.  c.  93,  s.  51)  the  power  of  the  City  Court  to  make 

enacts  that  an  offence  against  the  rules,  &c.,  but  not  as  to  the  necea- 

Act  by  a  pawnbroker,  not  being  an  sity  of  brokers  being  admitted,  by 

offence  against   any  provision    re-  the    somewhat    obscurely    framed 

lating  to  licences,  shall  not  avoid  London  Brokers  Belief  Act,  1870, 

the  contract  or  deprive  him  of  hia  83  &  34  Vict.  c.  60. 
lien. 
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And  see  further,  as  to  statutory  prohibitions  of  this  kind,  Ben- 
jamin on  Sale,  427-433. 

And  in  genei*al  an  agreement  which  the  law  forbids  to 
be  made  is  void  if  made.  But  an  agreement  forbidden  by 
statute  may  be  saved  from  being  void  by  the  statute  itself, 
and  on  the  other  hand  an  agreement  made  void  or  not 
enforceable  by  statute  is  not  necessarily  illegal.  An  agree- 
ment may  be  forbidden  without  being  void,  or  void  with- 
out being  forbidden. 

(g).  Where  a  statute  forbids  an  agreement,  but  says  that  o.  Agree- 
if  made  it  shall  not  be  void,  then  if  made  it  is  a  contract  void 
which  the  Court  must  enforce.  *^?"fi^^^"^' 

bidden,  if 

By  1-  &  2  Vict.  c.  106,  it  is  unlawful  for  a  spiritual  sutute  ex- 
person  to  engage  in  trade,  and  the  Ecclesiastical  Court  may  j^J^JJ^ 
inflict  penalties  for  it.  But  by  s.  31  a  contract  is  not  to 
be  void  by  reason  only  of  being  entered  into  by  a  spiritual 
person  contrary  to  the  Act.  It  was  contended  without 
success  in  Lewis  v.  Bright  (a)  that  this  proviso  could  not 
apply  when  the  other  party  knew  with  whom  he  was 
dealing.  But  the  Court  held  that  the  knowledge  of  the 
other  party  was  immaterial ;  the  legislature  meant  to  pro- 
vide against  the  scandal  of  such  a  defence  being  set  up. 
And  Erie,  J.  said  that  one  main  purpose  of  the  law  was  to 
make  people  perform  their  contracts,  and  in  this  case  it 
fortunately  could  be  carried  out. 

(h).  Where  ne  penalty  is  imposed,  and  the  intention  of  h.  Agree- 
the  legislature  appears  to  be  simply  that  the  agreement  is  t^^g^i^fy 
not  to  be  enforced,  there  neither  the  agreement  itself  nor  not  en- 
the  performance  of  it  is  to  be  treated  as  unlawful  for  any  but  not  ' 
other  purpose.  -^^ 

Modem  legislation  has  produced  some  very  curious 
results  of  this  kind.  In  several  cases  the  agreement  cannot 
even  be  called  void,  being  good  and  recognizable  by  the 
law  for  some  purposes  or  for  every  purpose  other  than  that 

(a)  4  B.  &  B.  917, 24  L.  J.  Q.  B.  191. 

T2 


Digitized  by  VjOOQ IC 


276  UNLAWFUL  AGREEMENTS. 

of  creating  a  right  of  action.     These  cases  are  reserved  for 
a  special  chapter  (a). 

Wagew.  I^  ^^^  ^^*^se  of  wagers  the  agreement  is  null  and  void  by 
Void  but  8  &  9  Vict.  c.  109,  s.  18,  and  money  won  upon  a  wa^er 
lately  cannot  be  recovered  either  from  the  loser  or  from  a  stake- 
Ktehr  holder  (with  a  saving  as  to  subscriptions  or  contributions 
Jones.  for  prizes  or  money  to  be  awarded  "  to  the  winner  of  any 
lawful  game,  sport,  pastime,  or  exercise;"  the  saving 
extends  only  to  cases  where  there  is  a  real  competition 
between  two  or  more  persons  (6),  and  the  "  subscription  or 
contribution  "  is  not  money  deposited  with  a  stake-holder 
by  way  of  wager)  (c).  Wagers  were  not  as  such  unlawful 
or  unenforceable  at  common  law  (we  shall  have  to  jrecur  to 
this  under  the  head  of  "  public  policy  ") :  and  since  the 
statute  does  not  create  any  offence  or  impose  any  penalty, 
a  man  may  still  without  violating  any  law  make  a  wager, 
and  if  he  loses  it  pay  the  money  or  give  a  note  for  the 
amount.  The  consideration  for  a  note  so  given  is  in  point 
of  law  not  an  illegal  consideration,  but  merely  no  considera- 
tion at  all.  The  difference  is  important  to  the  subsequent 
holder  of  such  a  note.  If  the  transaction  between  the 
original  parties  were  fraudulent  or  in  the  proper  sense 
illegal,  the  burden  of  proof  would  be  on  the  holder  to  show 
that  he  was  in  fact  a  holder  for  value;  but  here  the 
oriHnary  presumption  in  favour  of  the  holder  of  a  negotiable 
instrument  is  not  excluded  (J).    In  like  manner  "  if  a  party 

(a)  See  Ch.  XXL,  On  Agr«  ements  actions  proLibited  by  them  (that  is, 

of  Imperfect  Obligation.     Tbe  dis-  as  leges  perfectae)  whether  it  were  so 

tinction     between    an     enaclm^nt  expressed  or  not. 
which  imposes  a  penalty    without  (6)  e,  g,  a  wager  that  a  horse  will 

making  the  transaction  void,   and  trot  eighteen  miles  in  an  hour  is  not 

one  which    makes    the    forbidden  within  it,  as  there  can  be  no  vrinner 

transaction  void,  is  exj  resscd  in  the  in  the  true  sense  of  the  clause  :  Bat- 

civil  law  by  tbe  terms  (which  are  9on  v.  Newnian  (C.  A.)  1  C.  P.  D. 

classical)  minus  quam  perfecta  Ux  673. 

and  perfecta  lex,    Ulp.  Reg.  1  §  2,  (c)  DiggU  v.  Uiggs  (C.  A.)  2  Ex. 

CD.  Sav.  Syst.  4.  550.    A  constitu-  D.  422  ;  TrimhU  v.  Hill    (J.  C.)  5 

tion  of  Theodosius  and  Valentinian  App.  Ca.  342. 
(Cod.  1.  14.  de  leg.  6)  enjoined  that  (d)  Pitch  v.  Jones,  5  £.  &  B.  238, 

all  prohibitory  enactments  were  to  24  L.  J.  Q.  B.  293,  see  judgments  of 

be  construe  as  avoiding  the  trans*  XA>rd  Campbell,  0.  J.  and  Erie,  J. 
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loses  a  wager  and  requests  another  to  pay  it  for  him,  he  is 
liable  to  the  parly  so  paying  it  for  money  paid  at  his 
request :  "  as  where  a  broker  is  employed  in  fictitious  deal- 
ings in  shares  which  are  really  wagers  on  the  price  of 
shares,  and  according  to  custom  himself  pays  the  amount 
due  (a).  This  goes  farther  than  an  earlier  case  in  which 
it  was  held,  in  a  somewhat  guarded  manner,  that  payment 
by  the  drawer  of  racing  debts  of  the  acceptor  is  a  good 
consideration  for  a  bill  of  exchange  {bj. 

But  under  another  modem  statute  (5  &  6  Wm.  4,  c.  41, 
s.  1)  securities  for  money  won  at  gaming  or  betting  on 
games,  or  lent  for  gaming  or  betting,  are  treated  as  given 
for  an  illegal  consideration  (c). 

It  would  be  inappropriate  to  the  general  purpose  of  this 
work,  as  well  as  impracticable  within  its  limits,  to  enter  in 
detail  upon  the  contents  or  construction  of  the  statutes 
which  prohibit  or  aflFect  various  kinds  of  contracts  by  regu- 
lating particular  professions  and  occupations  or  otherwise. 
It  has  been  attempted,  however,  to  make  some  collection  of 
them  in  the  Appendix  (d). 

The  rules  and  principles  of  law  which  disallow  agree-  Agi-ee- 
ments  whose  object  is  to  contravene  or  evade  an  Act  of  ™etvwiS)ii 
Parliament  do  not  apply  to  private  Acts,  so  far  as  these  are  ot  private 
in  the  nature  of  agreements  between  parties.     If  any  of  pariia- 
the  persons  interested  make  arrangements  between  them-  ""®"*  "°* 

*  ,  .  necessarily 

selves  to  waive  or  vary  provisions  in  a  private  Act  relating  bad. 
only  to  their  own  interests,  it  cannot  be  objected  to  such  an 
agreement  that  it  is  in  derogation  of,  or  an  attempt  to 
repeal  the  Act  (c). 

B.  Agreements  contrary  to  moimle  or  good  manners.     B.  Con- 

It  is  not  every  kind  of  immoral  object  or  intention  that  positive 

(a)  Botewame  v.  BiUinffy  15  C.  B.  loan  of  money  to  pay  a  bet  pre- 

N.  8.  316,  38  L.  J.  C.  P.  55.  viously  lost :  Ex  parU  Pylx  (C.  A.) 

(6)  Ovlds  V.  Harrimm,  10  Ex.  672,  8  Ch.  D.  754. 

677.     As  to  recovering  money  de-  (rf)  See  Note  F. 

.  iwsited  with  a  stakeholder,  see  p.  (f)  Savin  v.  Hoylake  Ry.  Co.  L.  R. 

351  below.  1  Ex.  9.    Cp.  and  dist.  Shav*9  claim, 

(c)  The  statute  does  not  affect  a  10  Ch.  177. 
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p^"*t^caii  ^^1^^^*®*^*©'^®®°^®!^^!^  ft  court  of  justice.  When  we  call 
this  means  a  thing  immoral  in  a  legal  sense  we  do  not  mean  so  much 
^ralfty^  that  it  is  morally  wrong  as  that  according  to  the  common 
understanding  of  reasonable  men  it  would  be  a  scandal  for 
a  court  of  justice  to  treat  it  as  lawful  or  indifferent,  though 
the  transaction  may  not  come  within  any  positive  prohibi- 
tion or  penalty.  What  sort  of  things  fall  within  this 
description  is  in  a  general  way  obvious  enough.  And  the 
law  might  well  stand  substantially  as  it  is,  according  to 
modem  decisions  at  any  rate,  upon  this  ground  alone. 
Influence  Some  complication  has  been  introduced,  however,  by  the 
astioal  Uw.  influence  of  ecclesiastical  law,  which  on  certain  points  has 
been  very  marked,  and  which  has  certainly  brought  in  a 
tendency  to  treat  these  cases  in  a  peculiar  manner,  to  mix 
up  the  principles  of  ordinary  social  morality  with  considera- 
tions of  a  different  kind,  and  with  the  help  of  those 
considerations  to  push  them  sometimes  to  extreme  conclu- 
sions. Having  regard  to  the  large  powers  formerly  exercised 
by  spiritual  courts  in  the  control  of  opinions  and  conduct, 
and  even  now  technically  not  abolished,  it  seems  certain 
that  everything  which  our  civil  courts  recognize  as  immoral 
is  an  offence  against  ecclesiastical  law.  Perhaps,  indeed, 
the  converse  proposition  is  theoretically  true,  so  far  as  the 
ecclesiastical  law  is  not  directly  contrary  to  the  common 
law  (a).  But  this  last  question  may  be  left  aside  as  merely 
curious. 

As  a  matter  of  fact  sexual  immorality,  which  formerly 
was  and  in  theory  still  is  one  of  the  chief  subjects  of 
ecclesiastical  jurisdiction,  is  the  only  or  almost  the  only 
kind  of  immorality  of  which  the  common  law  takes  notice 
as  such.  Probably  drunkenness  would  be  on  the  same 
footing.  It  is  conceived,  for  example,  that  a  sale  of 
intoxicating  liquor  to  a  man  who  then  and  there  avowed 
his  intention  of  making  himself  or  others  drunk  with  it 
would  be  void  at  common  law.    The  actual  cases  of  sale  of 

(a)  Cp.  Lord  Westbunr's  remarks      226-8,  283. 
in  Hura  V.  Hwnl^  4  D.  F.  J.  at  pp< 
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goods  and  the  like  for  immoral  purposes,  on  whose  analogy 
this  hypothetical  one  is  put,  depend  on  the  principles 
applicable  to  unlawful  transactions  in  general,  and  are 
accordingly  reserved  for  the  last  part  of  this  chapter. 
Putting  apart  for  the  present  these  cases  of  indirectly  im- 
moral agreements,  as  they  may  be  called,  we  find  that 
agreements  are  held  directly  immoral  in  the  limited  sense 
above  mentioned,  on  one  of  two  grounds  :  as  providing  for 
or  tending  to  illicit  cohabitation,  or  as  tending  to  disturb 
or  prejudice  the  status  of  lawful  marriage  ("  in  derogation 
of  the  marriage  contract "  s&  it  is  sometimes  expressed). 

With  regard  to  the  first  class,  the  main  principle  is  this.  Illicit  co- 
The  promise  or  expectation  of  future  illicit  cohabitation  is  _i/fut^ 
an  unlawful  consideration,  and  an  agreement  founded  on  it  ^  *^«^ 
is  void.     Past  cohabitation  is  not  an  unlawful  considera-  tion:  if 
tion  ;  indeed  there  may  in  some  circumstances  be  a  moral  ^l^i^^j^, 
obligation  on  the  man  to  provide  for  the  woman ;  but  the  tion. 
general  rule  applies  (a)  that  a  past  executed  consideration, 
whether  such  as  to  give  rise  ta  a  moral  duty  or  not,  is 
equivalent  in  law  to  no  consideration  at  alL     An  agree- 
ment made  on  no  other  consideration  than  past  cohabita- 
tion is  merely  volimtary,  and  is  in  the  same  plight  as  any 
other  voluntary  agreement.    If  under  seal  it  is  binding  and 
can  be  enforced  (6),  otherwise  not  (c).     The  existence  of 
an  express  agreement  to  discontinue  the  illicit  cohabita- 
tion, which  in  law  is  merely  superfluous  and  adds  nothing 
at  all— or  the  fact  of  the  defendant  having  previously 
seduced  the  plaintiff,  which  "  adds  nothing  but  an  executed 
consideration  resting  on  moral  groimds  only," — can  make 
no  difference  in  this  respect  (c). 


(a)  Bat  the  rale  is  modem  (Ch.  of  the  parties.    The  phrase  prae' 

XV,  p.  186  above),  and  the  earlier  nUum   pudiciUae   comes   from  this 

cases  on  this  subject  belong  to  a  time  period. 

when  a  different  doctrine  prevailed  j  (6)  Gray  v.  McUhiaSt  5  Ves.  286. 

they  therefore  discoss  matters  which  (c)  Beaumont  v.  JUeve,   8  Q.  B. 

in  Uie  modem  view  are  simply  irre-  483. 
levant,  e,g,  the  previoxM  character 
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Judgment 
of  Lord 
Selbome, 
Ayent  V. 
Jenkiiis. 


The  manner  in  which  these  principles  are  applied  has 
been  thus  stated  by  Lord  Selbome  : — 

"  Most  of  the  older  authorities  on  the  subject  of  contracts  founded 
on  immoral  consideration  are  collected  in  the  note  to  Benyon  v.  NetUe- 
fold  (a).  Their  results  may  be  thus  stated  :  1.  Bonds  or  covenants 
founded  on  past  cohabitation,  whether  adulterous  (6),  incestuous,  or 
simply  immoral,  are  valid  in  law  and  not  liable  (unless  there  are 
other  elements  in  the  case)  to  be  set  aside  in  equity.  2.  Such  bonds 
or  covenants,  if  given  in  consideration  of  future  cohabitation,  are  void 
in  law  (c),  and  therefore  of  course  also  void  in  equity.  3.  Relief 
cannot  be  given  against  any  such  bonds  or  covenants  in  equity  if  the 
illegal  consideration  appears  on  the  face  of  the  instrument  {d).  4.  If 
an  illegal  consideration  does  not  appear  on  the  face  of  the  instrument 
the  objection  of  particeps  criminis  will  not  prevail  against  a  bill  of 
discovery  in  equity  in  aid  of  the  defence  to  an  action  at  law  (c),  [this 
is  now  of  no  consequence  in  England,  owing  to  the  changes  in 
procedure].  5.  Under  some  (but  not  under  all)  circumstances  when 
the  consideration  is  unlawful,  and  does  not  appear  on  the  face 
of  the  instrument,  relief  may  be  given  to  a  particeps  criminis  in 
equity  "(/). 

The  exception  alluded  to  in  the  last  sentence  is  pro- 
bably this  :  that  "  where  a  party  to  the  illegal  or  immoral 
purpose  comes  himself  to  be  relieved  from  the  obligation 
he  has  contracted  in  respect  of  it,  he  must  state  distinctly 
and  exclusively  such  grounds  of  relief  as  the  Court  can 
legally  attend  to  "  (gr).  He  must  not  put  his  case  on  the 
ground  of  an  immoral  consideration  having  in  fact  feUed, 
or  complain  that  the  instrument  does  not  correctly  express 
the  terms  of  an  immoral  agreement  (A). 

Where  a  security  is  given  on  account  of  past  cohabita- 
tion, and  the  illicit  connexion  is  afterwards  resumed,  or 


(a)  8  Mac.  ft  G.  94,  100. 

{b)  Kayt  v.  Moore^  1  Sim.  &  St. 
61. 

(c)  WaUctr  v.  Perkins,  8  Burr. 
1568. 

((2)  Cfray  v.  Mathias,  5  Ves.  286  ; 
Smvth  V.  Cfriffin,  13  Sim.  245,  appears 
to  oe  really  nothing  else  than  an 
instance  of  the  same  role.  The  role 
is  or  was  a  general  one  :  Simpson  v. 
Lord  Howden,  3  My.  &  Or.  97, 102. 


(e)  Benyon  v.  NeiUtfold,  supra, 
if)  Ayerst  v.  Jenkins,  16  Eq.  275, 
282. 

^    iff)  Batty  V.  Chester,  5  Bcav.  108, 
109. 

{h)  Semhle,  relief  will  not  be  given 
if  it  appears  that  the  immoral  con- 
sideration has  been  executed:  Sismey 
V.  Eley,  17  Sim.  1  :  but  the  caee  U 
hardly  intelligible. 
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even  is  never  broken  off,  the  Court  will  not  presume  from 
that  fact  alone  that  the  real  consideration  was  future  as 
well  as  past  cohabitation,  nor  therefore  treat  the  deed  as 
invalid  (a). 

There  existed  a  notion  that  in  some  cases  the  legal  per- 
sonal representative  of  a  party  to  an  immoral  agreement 
might  have  it  set  aside,  though  no  relief  would  have  been 
given  to  the  party  himself  in  his  Ufetime :  but  this  has  been 
pronounced  "erroneous  and  contrary  to  law"  (6).  It  must 
be  borne  in  mind  that  the  whole  doctrine  applies  to  execu- 
tory agreements  only.  An  actual  transfer  of  property, 
which  is  on  the  face  of  it  "a  completed  voluntary  gift,  valid 
and  irrevocable  in  law,"  and  confers  an  absolute  beneficial 
interest,  cannot  be  afterwards  impeached  either  by  the 
settlor  or  by  his  representatives,  though  in  fact  made  on  an 
immoral  consideration  (6). 

Where  parties  who  have  been  living  together  in  illicit  Proviso  for 
cohabitation  separate,  and  the  man  covenants  to  pay  an  Jj^ln 
annuity  to  the  woman,  with  a  proviso  that  the  annuity  9^  »«P»* 
shall  cease  or  the  deed  shall  be  void  if  the  parties  live  to-  is  void. 
gether  again,   there   the   covenant   is  valid  as  a  simple 
voluntary  covenant  to  pay  an  annuity,  but  the  proviso  is 
wholly  void.      It  makes  no  difference,  of  course,  if  the 
parties,  being  within   the  prohibited  degrees  of  aflSnity, 
have  gone  through  the  form  of  marriage,  and  the  deed  is 
in  the  ordinary  form  of  a  separation  deed  between  husband 
and  wife  (c).     When  the  parties  are  really  married  such  a 
proviso  is  usual  but  superfluous,  for  the  deed  is  in  any  case 
avoided  by  the  parties  afterwardsJiving  together  (d).   This 
brings  us  to  the  second  branch  of  this  topic,  namely  the 
vaHdity  of  separation  deeds  and  agreements  for  separation.  Separation 

The  history  of  the  subject  will  be  found  very  clearly  set  general 
forth  in  Lord  Westbury's  judgment  in  Hunt  v.  HurU  (e).  Hunt  v, 

{a)  Qray  v.  Matkias,  5  Yes.  286 ;  Dow.  &  Ci,  519. 
BaU  V.  Palmer,  3  Ha.  532.  (c)  4  D.  F.  J.  221.    The  case  was 

(b)  Aytrtt  v.  Jenkinst  16  Eq.  276,  taken  to  tho  House  of   Lords,  but 
281,  284.  the   proceediogs  came    to    an  end 

(c)  Exjparte  Naden,  9  Cb.  670.  without  any  decision  by  the  death  of 

(d)  WettmeaUh  ▼.    Wutmeath,   1      the  wife.    See  1  Sm.  L.  C.  391, 
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From  the  ecclesiastical  point  of  view  marriage  was  a  sacra^ 
ment  creating  an  indissoluble  relation.     The  duties  attach- 
ing to  that  relation  were  "of  the  highest  possible  religious 
obligation"  and  paramount  to  the  will  of  the  parties.     In 
ecclesiastical  courts  an  agreement  or  provision  for  a  voluntary 
separation  present  or  future  was  simply  an  agreement  to 
commit  a  continuing  breach  of  duties  with  which  no  secular 
authority  could  meddle,  and  therefore  was  illegal  and  void. 
For  a  long   while   all   causes   touching  marriage  even 
collaterally  were  claimed  as  within  the  exclusive  jurisdic- 
tion of  those  courts.      The  sweeping  character  and  the 
gradual  decay  of  such  claims  have  already  been  illustrated 
by  cases  we  have  had  occasion  to  cite  from  the  Year  Books 
in  other  places.     In  later  times  the  ecclesiastical  view  of 
marriage  was  still  upheld,  so  far  as  the  remaining  eccle- 
siastical jurisdiction  could  uphold  it  (a),  and  continued  to 
have  much  influeuce  on  the  opinions  of  civil  courts ;  the 
amount  of  that  influence  is  indeed  somewhat  understated 
in  Lord  Westbur/s   exposition.      But  the  common  law, 
when  once  its  jurisdiction  in  such  matters  was   settled, 
never  adopted  the  ecclesiastical  theory  to  the  full  extent. 
A  contract  providing  for  and  fixing  the  terms  of  an  im- 
mediate separation  is  treated  like  any  other  legal  contract. 
It  must  satisfy  the  ordinary  condition  of  being  made  be- 
tween competent  parties,  and  the  wife  cannot  contract  with 
her  husband :  but  even  this  diflBculty  is  in  certain  excep- 
tional cases  not  insuperable  (p.  82  above)  and  it  is  generally 
circumvented  by  the  contract  being  made   between  the 
husband  and  a  trustee  for  the  wife.     Being  good  and  en- 
forceable at  law,  the  contract  is  also  good  and  enforceable 
in  equity,  nor  is  there  any  reason  for  refusing  to  enforce  it 
by  any  of  the  peculiar  remedies  of  equity.     In  Hunt  v. 
Hunt  the   husband   was  restrained   from    suing  in   the 
Divorce  Court  for  restitution  of  conjugal  rights  in  violation 
of  his  covenant  in  a  separation  deed  (6),  on  the  authority 

(a)  See  4  D.  F.  J.  285-8.  be  pleaded  in  the  Divorce  Court, 

(5)  Thifl  oovenant  could  not  then      which  held  itself  bound  by  the  former 
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of  the  decision  of  the  House  of  Lords  (a)  which  had  already  ^^^  ^* 
established  that  the  Court  may  order  specific  performance 
of  an  agreement  to  execute  a  separation  deed  containing 
such  a  covenant.  The  case  may  be  taken  as  having  finally 
put  the  law  on  a  consistent  and  intelligible  footing,  though 
not  without  overruling  a  great  number  of  pretty  strong 
dicta  of  various  judges  in  the  Court  of  Chancery  and  even 
in  the  House  of  Lords  (6);  and  it  has  been  followed  both 
in  the  Chancery  and  in  the  Probate  Divisions  (c).  But  an 
agreement  by  the  wife  not  to  oppose  proceedings  for  a 
divorce  pending  at  the  suit  of  the  husband  is  void,  being 
not  only  in  derogation  of  the  marriage  contract,  but  a 
collusive  agreement  to  evade  the  due  administration  of 
justice  (d). 

We  have  seen  that  when  it  is  sought  to  obtain  the  Conmdera- 
specific  performance  of  a  contract  the  question  of  con-  J!^^^ 
sideration  is  always  material,  even  if  the  instrument  is  ments  for 
under  seal.     Generally  it  is  part  of  the  arrangement  in  ^^d^ 
these  cases  that  the  trustees  shall  indemnify  the  husband 
against  the  wife's  debts,  and  this  is  an  ample  consideration 
for  a  promise  on  the  husband's  part  to  make  provision  for 
the  wife,  and  of  course  also  for  his  undertaking  to  let  her 
live  apart  from  him,  enjoy  her  property  separately,  &c.  (e). 
But  this  particular  consideration  is  by  no  means  necessary. 
The  trustee's  undertaking  to  pay  part  of  the  costs  of  the 
agreement  will  do  as  well.     But  if  the  agreement  is  to 
execute  a  separation  deed  containing  all  usual  and  proper 
clauses,  this  includes,  it  seems,  the  usual  covenant  for  in- 
demnifying the  husband,  so  that  the  usual  consideration  is 

ecclcaiantical  practice  to  take  no  be  f otmd  cited  in  the  argument  in 

notice  of  separation  deeds.  WtUon  v.  Wilson,    And  even  since 

(a)   Wihon  y.  WiUan,  1  H.  L.  C.  that  case    VansiUaH  v.   VantiUart, 

588.  2  De  O.  &  J.  255  (Lord  Cbelme- 

(fr)  In  8t,  JohnY.  St.  John,  11  Yes.  ford). 

585,  kc,  Watnuath  v.  WuiiMaUh  (e)  Beaani  v.  Wood,  12  Ch.  D.  at 

1  Jac  142  (Lord  Eldon) ;   WorraU  p.    628 ;   Marshall  r.  Marshall,  5 

T.  Jacob,  8  Mer.  268  (Sir  W.  Grant) }  P.  D.  19. 

Warrender  v.  Warrender,  2  CL  &  F.  {d)  Hope  v.  Hope,  8  D.  M.  G.  781, 

527  (liord  Brongham),  561-2  (Lord  745. 

Lyndhnnt).    Moat  of  these  are  to  («)  See  Day.  Cony.  5,  pt  2, 1079« 
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in  fact  present  (a).  In  the  earlier  cases,  no  doubt,  it  was 
supposed  that  the  contract  was  made  valid  in  substance  as 
well  as  in  form  only  by  the  distinct  covenants  between  the 
husband  and  the  trustee  as  to  indemnity  and  paynaent,  or 
rather  that  these  were  the  only  valid  parts  of  the  contract. 
But  since  Wilson  v.  Wilson  (6)  and  Hunt  v.  Hunt  such  a 
view  is  no  longer  tenable:  in  Lord  Westbury's  words  "  the 
theoiy  of  a  deed  of  separation  is  that  it  is  a  contract 
between  the  husband  and  wife  through  the  intervention  of 
a  third  party,  namely  the  trustees,  and  the  husband  s  con- 
tract for  the  benefit  of  the  wife  is  supported  by  the  contract 
Minor  of  the  trustees  on  her  behalf"  (c).  A  covenant  not  to  sue 
■eparaSon  ^^^  restitution  of  Conjugal  rights  cannot  be  implied,  and  in 
deeds.  the  abscnco  of  such  a  covenant  the  institution  of  such  a 
suit  does  not  discharge  the  other  party's  obligations  under 
the  separation  deed  (d).  Subsequent  adulter}'  does  not  of 
itself  avoid  a  separation  deed  unless  the  other  party's 
covenants  are  expressly  qualified  to  that  eflTect  (r).  A 
covenant  by  the  husband  to  pay  an  annuity  to  trustees  for 
the  wife  so  long  as  they  shall  live  apart  remains  in  force 
notwithstanding  a  subsequent  dissolution  of  the  marriage 
on  the  ground  of  the  wife's  adultery  (/).  But  the  conceal- 
ment of  past  misconduct  between  the  marriage  and  the 
separation  may  render  the  arrangement  voidable,  and  so 
may  subsequent  misconduct,  if  the  circumstances  show 
that  the  separation  was  fraudulently  procured  with  the 
present  intention  of  obtaining  greater  facilities  for  such 
misconduct  (g). 

A  separation,  or  the  terms  of  a  separation,  between 
husband  and  wife  cannot  lawfully  be  the  subject  of  an 
agreement  for  pecuniary  consideration  between  the  husband 


(a)  Oibba  v.  Harding,  6  Ch.  886.  (c)  4  D.  F.  J.  240. 

(5)  On  the  effect  of  that  case  see  (d\  Jet  v.  ThwrUw,  2  B.  &  C.  547. 

the  remarks  in  the  House  of  Lords  (e)  lb. :  Ewxnt  v.  Carrinffton^  2  D, 

in  a  sahsequent  appeal   as  to  the  F.  J.  481. 

frame  of  the  deed,  Wilson  v.  Wilton,  (/)  ChdrUnoorth  v.  ffoU^  L.  R  9 

5  H.  L.  C.  40 ;  and  bj  Lord  West-  Ex.  38. 
bnry,  4  D.  F.  J.  234.  {$)  Evans  v.  Carrington,  tupra. 


Digitized  by  VjOOQ IC 


SEPARATION   DEEDS.  285 

and  a  third  person.  But  in  the  case  of  Jones  v.  Waite  (a) 
it  was  decided  by  the  Exchequer  Chamber  and  the  House 
of  Lords  that  the  husband's  execution  of  a  separation  deed 
already  drawn  up  in  pursuance  of  an  existing  agreement  is 
a  good  and  lawful  consideration  for  a  promise  by  a  third 
person. 

A  separation  deed,  as  we  have  above  said,  is  avoided  by 
subsequent  reconciliation  and  cohabitation  (6).  If  it  were 
not  so,  but  could  remain  suspended  in  order  to  be  revived 
in  the  event  of  a  renewed  separation,  it  might  become 
equivalent  to  a  contract  providing  for  a  contingent  separa- 
tion at  a  future  time :  and  such  a  contract,  as  will  imme- 
diately be  seen,  is  not  allowable.  However  a  substantive 
and  absolute  declaration  of  trust  by  a  third  person  con- 
tained in  a  separation  deed  has  been  held  not  to  be  avoided 
by  a  reconciliation  (c). 

As  to  all  agreements  or  provisions  for  a  future  sepa-  Agree- 
ration,  whether  post-nuptial  {d)  or  ante-nuptial  (e)  (/),  ^^^  '^^ 
and  whether  proceeding  from  the  parties  themselves  or  separation 
from  another  person  (/),  it  remains  the  rule  of  law  that  ^ 
they  can  have  no  effect.    If  a  husband  and  wife  who  have 
been  separated  are  reconciled,  and  agree  that  in  case  of  a 
future  separation  the   provisions  of  a  former  separation 
deed  shall  be  revived,  this  agreement  is  void  (rf).     A  con- 
dition in  a  marriage  settlement  varying  the  disposition  of 
the  income  in  the  event  of  a  separation  is  void  (/).     So  is 
a  limitation  over  (being  in  substance  a  forfeiture  of  the 
wife's  life  interest)  in  the  event  of  her  living  separate  from 

(a)  1  Bing.  N.  C.  656,  in  Ex.  Ch.  619,  641  ;    Westmtath  v.  Salisburv, 

5  Bing.  N.  C.  341.  in  H.  L.  9  CI.  &  6  Bli.  N.  S.  339,  393. 
F.  101.    In  the  Ex.  Ch.  both  Lord  (e)  H.  v.  PT.  3  K.  &  J.  382.   Some 
Abinger  and  Lord   Denman    dis-  of  the  reasons  giTon  in  this  case  (at 
sented.    Cp.  ?•  196  above.  p.  386)  cannot  since  ffwU  v.  ffutU 

(6)  See  aiaoWettmeath  v.  Sqlidmry,  be  supported. 

6  BIL  N.  a  839.  (/)  CaHimight  v.  CaHwright,  3  D. 
(e)  Jii^fflei  V.  AlaUm,  19  £q.  639.  M.  G.  982  :  note  that  this  and  the 
(d)  Marquis  of  Westmeath  v.  Mttr^  case  last  cited  were  after  WiUon  Vt 

chionmof  Wettmeaih,  1  Pow,  ^  CL       Wikon. 
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Beason  of 
the  diii- 
tinctioD* 


her  husband  through  any  fault  of  her  own:  though  it 
might  be  good,  it  seems,  if  the  event  were  limited  to  mis- 
conduct such  as  would  be  a  ground  for  divorce  or  judicial 
separation  (a). 

Likewise  a  deed  purporting  to  provide  for  an  immediate 
separation  is  void  if  the  separation  does  not  in  fact  take 
place:  for  this  shows  that  an  immediate  separation  was 
not  intended,  but  the  thing  was  in  truth  a  device  to  pro- 
vide for  a  future  separation  (6).  Nor  can  such  a  deed  be 
supported  as  a  voluntary  settlement  (c). 

The  distinction  rests  on  the  following  ground.  An 
agreement  for  an  immediate  separation  is  made  to  meet  a 
state  of  things  which,  however  undesirable  in  itself,  has 
in  fact  become  inevitable.  Still  that  state  of  things  is 
abnormal  and  not  to  be  contemplated  beforehand.  "  It  is 
forbidden  to  provide  for  the  possible  dissolution  of  the 
marriage  contract,  which  the  policy  of  the  law  is  to  pre- 
serve intact  and  inviolate"  (d).  Or  in  other  words,  to 
allow  validity  to  provisions  for  a  future  separation  would 
be  to  allow  the  parties  in  effect  to  make  the  contract  of 
marriage  determinable  on  conditions  fixed  beforehand  by 
themselves  (e). 

It  is  a  well  established  rule  that  no  enforceable  right 
can  be  acquired  by  a  blasphemous,  seditious,  or  indecent 
publication,  whether  in  words  or  in  writing,  or  by  any 
contract  in  relation  thereto  (/) ;  but  it  does  not  really  be- 
*^^tawv  to  ^^^S  ^  *^®  present  head.  The  ground  on  which  the  cases 
potUivt  proceed  is  that  the  publication  is  or  would  be  a  criminal 
law. 


Immoral 
publica- 
tions: 


criminal 
offences, 


(a)  See  note  (e)  p.  285. 

(6)  Uindlcy  v.  Marqutt  of  West' 
meaih,  6  B.  &  C.  200 ;  conGrmed  by 
^ettmeath  v.  Salubury,  6  Bli.  N.  S. 
839,  896-7. 

(c)  Bindley  v.  MuUUmey,  7  Eq. 
843. 

(d)  8  K.  &  J.  882. 

\e)  Agreements  between  hnsband 
and  wi&    contemplating  a  future 


judicial  separation  (separation  de 
corps)  are  void  in  IVench  law: 
Sirey  &  Gilbert  on  Code  CHv.  art. 
1133,  no.  65. 

(/)  The  somewhat  analogous  ques- 
tion— Will  the  law  protect  the  trade 
mark  of  an  article  intended  to  de- 
ceive the  public? — is  left  open  by 
Edcourt  V,  EsUourt  Hop  Ettenoe  Co. 
10  Ch.  270. 
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offence ;  not  merely  immoral,  but  iUegal  in  the  strict  sense. 
The  criminal  law  prohibits  it  as  malum  in  ae,  and  the 
civil  law  takes  it  from  the  criminal  law  as  malum,  pro- 
kibitvmi,  and  refuses  to  recognize  it  as  the  origin  of  any 
right  (a).  Then  the  decisions  in  equity  profess  simply  to 
follow  the  law  by  refusing  in  a  doubtful  case  to  give  the 
aid  of  equitable  remedies  to  alleged  legal  rights  until  the 
existence  of  the  legal  right  is  ascertained  (6).  It  would 
perhaps  be  diflScult  to  assert  as  an  abstract  proposition 
that  a  Court  administering  civil  justice  might  not  con- 
ceivably pronounce  a  writing  or  discourse  immoral  which 
yet  could  not  be  the  subject  of  criminal  proceedings.  But 
we  do  not  know  of  such  a  jurisdiction  having  ever  in  fact 
been  exercised;  and  considering  the  very  wide  scope  of 
the  criminal  law  in  this  behalf  (c),  it  seems  unlikely  that 
there  should  arise  any  occasion  for  it.  Some  expressions 
are  to  be  found  which  look  like  claims  on  the  part  of 
purely  civil  Courts  to  exercise  a  general  moral  censorship 
apart  from  any  reference  to  the  criminal  law.  But  these 
are  overruled  by  modem  authority.  At  the  present  day  it 
is  not  true  that  "  the  Court  of  Chancery  has  a  superin- 
tendency  over  all  books,  and  might  in  a  summary  way 
restrain  the  printing  or  publishing  any  that  contained  re- 
flections on  religion  or  morality,"  as  was  once  laid  'down 
by  Lord  Macclesfield ;  or  that  "  the  Lord  Chancellor  would 
grant  an  injunction  against  the  exhibition  of  a  libellous 
picture,"  as  was  laid  down  by  Lord  Ellenborough  (d).  On 
the  whole  one  may  safely  say  that  for  all  practical  purposes 
the  civil  law  is  determined  by  and  co-extensive  with  the 
criminal  law  in  these  matters:  the  question  in  a  given 
case  is  not  simply  whether  the  publication  be  immoral, 

(a)  E.f/.  Stockdale  r.  Onwhyn^  5  (c)  See  RusseU  on  Crimes,  Bk.  2. 

B.  &  C.  173.  c.  24,  Starkie  on  Libel  (3rd  ed.)  cc. 

(6)  Souifuy  V.  Sherwood,  2  Mer.  33,  34,  or  Mr.  Blake  Odgers' Digest ; 

435;  Laurence  v.  Smith,  Jac.  471.  and  Stephen's  Digest  of  the  Criminal 

For  a  full  account  of  the  cases  see  Law,  artt.  91-95,  161,  172. 

Shortt    on    the    Law    relating   to  (d)  Emperor  of  Austria  v.  Day  <C* 

Works  of  Literature  and  Art,  pp.  Kotsuth,  8  D.  F.  J.  217,  238. 
3-11. 
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but  whether    the    criminal    law    would    punish    it    as 
immoral 

Contract!       A  very   curious  doctrine   of  legal   morality  has  been 

lnU.S.Dow  started  in  some  of  the  United  States  since  the  abolition  of 

held  void    slavery.     It  has  been  held  that  the  sale  of  slaves  beinff 
in  some  .  ,  , 

sutet         against  natural  right  can  be  made  valid  only  by  positive 

Uwf^  law,  and  that  no  right  of  action  arising  from  it  can  subsist 
when  after  the  determination  of  that  law  (a).  The  Supreme 
Court  of  Louisiana  in  particular  has  adjudged  that  con- 
tracts for  the  sale  of  persons,  though  made  in  the  State 
while  slavery  was  lawful,  must  now  be  treated  as  void : 
but  the  Supreme  Court  of  the  U.  S.  did  not  hold  itself 
bound  by  this  view  on  appeal  from  the  Circuit  Court,  and 
distinctly  refused  to  adopt  it,  thinking  that  neither  the 
Constitutional  Amendment  of  1865  nor  anything  that 
had  happened  since  avoided  a  contract  good  in  its  in* 
ception  (6). 

C.  Agreements  contrary  to  public  policy. 

Of  the  doc-  Before  we  go  through  the  different  classes  of  agreements 
PubHo  which  are  void  as  being  of  mischievous  tendency  in  some 
Policy  in  one  of  certain  definite  ways,  something  must  be  said'  on 
the  more  general  question  of  the  judicial  meaning  of 
"  public  policy."  That  question  is,  in  effect,  whether  it  is 
at  the  present  day  open  to  courts  of  justice  to  hold  trans- 
actions or  dispositions  of  property  void  simply  because  in 
the  judgment  of  the  Court  it  is  against  the  public  good 
that  they  should  be  enforced,  although  the  grounds  of 
that  judgment  may  be  novel.  The  general  tendency  of 
modern  ideas  is  no  doubt  against  the  continuance  of  such 
a  jurisdiction.  On  the  other  hand  there  is  a  good  deal  of 
modem  and  even  recent  authority  which  makes  it  difficult 
to  deny  its  continued  existence. 

(a)  Story  on  Contracts,  §  671  (1.  (6)  Boyce  v.   Tahb,  18  WaUmse, 

647, 6th  ed.)  546.  ^^ 
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As  a  matter  of  history,  there  seems  to  be  little  doubt  !*«  e^ten- 

that  the  doctrine  of  public  policy,  so  far  as  regards  its  anxiety  of 

assertion  in  a  general  form  in  modern  times,  if  not  its  ^^^^^  ^ 
_    ^         o  ^  '  discourage 

actual  origin,  arose   from  wagers  being  allowed  as  the  wagew, 
foundation  of  actions  at  common  law.     Their  validity  was  ZaJen  as 
assumed  without  discussion  until  the  judges  repented  of  «uchwere 
it  too  late.     Regretting  that  wagers  could  be  sued  on  at  tracts, 
all  (a),  they  were  forced  to  admit  tliat  wagering  contracts 
as  such  were  not  invalid,  but  set  to  work  to  discourage 
them  so  far  as  they  could.     This  they  did  by  becoming 
**  astute  even  to  an  extent  bordering  upon  the  ridiculous 
to  find  reasons  for  refusing  to  enforce  them"  in  particular 
cases  (6). 

Thus  a  wager  on  the  future  amount  of  hop  duty  was 
held  void,  because  it  might  expose  to  all  the  world  the 
amount  of  the  public  revenue,  and  Parliament  was  the 
only  proper  place  for  the  discussion  of  such  matters  (c). 
Where  one  proprietor  of  carriages  for  hire  in  a  town  had 
made  a  bet  with  another  that  a  particular  person  would 
go  to  the  assembly  rooms  in  his  carriage,  and  not  the 
other's,  it  was  thought  that  the  bet  was  void,  as  tending  to 
abridge  the  freedom  of  one  of  the  public  in  choosing  his 
own  conveyance,  and  to  expose  him  to  "  the  inconvenience 
of  being  importuned  by  rival  coachmen"  (d),  A  wager  on 
the  duration  of  the  life  of  Napoleon  was  void  because  it 
gave  the  plaintiff  an  interest  in  keeping  the  king's  enemy 
alive,  and  also  because  it  gave  the  defendant  an  interest 
in  compassing  his  death  by  means  other  than  lawful  war- 
fare (e).  This  was  probably  the  extreme  case,  and  has  Later  re- 
been  remarked  on  as  of  doubtful  authority  (/).     But  the  Si^e  a^. 

(a)  Good  V.  EUiott,  3  T.  R.  693,  610. 

where  Boiler,  J.  proposed  (without  {d)  EUham  v.  Kingsman,  1  B.  & 

saccess)  to  hold  void  all  wagers  on  Aid.  683  :  this,  however,   was  not 

events  in  which  the  parties  had  no  strictly  necessary  to  the  decision, 

interest  (e)  GUbcH  v.  Syket,  16  East,  150. 

{b)  Per  Parke,  B.  Efferton  v.  Earl  (/)  By  Alderson,  B.  in  jetton 

BrownloWf  4  U.  L.  C.  at  p.  124 ;  v.  Earl  Brownlow,  tupra,  and  in  the 

ptr  Williams,  J.  ib,  77  ;  per  Alder-  Privy    Council  in    the    case  next 

son,  B.  ib.  109.  cited,  6  Moo.  P.  C.  312. 

{c)  Athafold  v.  Beard,  2  T.  R. 


U 
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Qtt.  Judicial  Committee  held  in  1848,  on  an  Indian  appeal 
bow  far  ... 

now  law.     (the  Act  8  &  9  Vict.  c.  109  not  extending  to  British  India) 

that  a  wager  on  the  price  of  opium  at  the  next  (Jovem- 

ment  eale  of  opium  was  not  illegal  (a).    The  common 

law  was  thus  stated  by  Lord  Campbell  in  delivering  the 

judgment: — 

"  I  regret  to  say  that  we  are  bound  to  consider  the  common  law  of 
England  to  be  that  an  action  may  be  maintained  on  a  wager,  although 
the  parties  had  no  previous  interest  in  the  question  on  which  it  is 
laid,  if  it  be  not  against  the  interests  or  feelings  of  third  persons,  and 
does  not  lead  to  indecent  evidence,  and  is  not  contrary  to  public 
policy.  I  look  with  concern  and  almost  with  shame  on  the  subter- 
fuges and  contrivances  and  evasions  to  which  Judges  in  England  long 
resorted  in  struggling  against  this  rule"  (6). 

It  may  surely  be  thought  at  least  doubtful  whether 
decisions  so  produced  and  so  reflected  upon  can  in  our  own 
time  be  entitled  to  any  regard  at  all.  But  it  has  been 
said  that  they  establish  a  distinction  of  importance  between 
cases  where  the  parties  "have  a  real  interest  in  the  matter, 
and  an  apparent  right  to  deal  with  it,"  and  where  they 
"  have  no  interest  but  what  they  themselves  create  by  the 
contract ;"  that  in  the  former  case  the  agreement  is  void 
only  if  "directly  opposed  to  public  welfare/'  but  in  the 
latter  "any  tendency  whatever  to  public  mischief "  will 
render  it  void  (c).  It  is  difficult  to  accept  this  distinction, 
or  at  any  rate  to  see  to  what  class  of  contracts  other  than 
wagers  it  applies.  In  the  case  of  a  lease  for  lives  (to 
take  an  instance  often  used)  the  parties  "  have  no  interest 
but  what  they  themselves  create  by  the  contract "  in  the 
lives  named  in  the  lease :  they  have  not  any  "  apparent 
right  to  deal  with  "  the  length  of  the  Sovereign's  or  other 
illustrious  persons'  lives  as  a  term  of  their  contract :  yet  it 
has  never  been  doubted  that  the  contract  is  perfectly  good. 

(a)  By  the  Indian  Ck)ntract  Act,  {b)    JtamioU    Thachooneydast    v. 

8.  80,  agreements  by  way  of  wager  SoojumnuU  DkondmuU^  6  Moo.  P.  G. 

are  now  Toid,  with  an  exception  in  300,  310. 

favour  of  prizes  for  horse-raciog  of  (r)  4  H.  L.  C.  148. 
the  value  of  Ks.  500  or  upwards. 
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The  leading  modern  authority  on  "public  policy"  is  the  Egerton  v. 
great  case  of  Egerton  v.  Earl  Brownlow  (a).  This,  although 
not  a  case  of  contract,  must  not  be  left  without  special 
mention.  By  the  will  of  the  seventh  Earl  of  Bridgewater 
a  series  of  life  interests  (6)  were  limited,  subject  to 
provisoes  which  were  generally  called  conditions,  but 
were  really  conditional  limitations  by  way  of  shifting 
uses  upon  the  preceding  estates  (c).  The  eflFect  of  these 
was  that  if  the  possessor  for  the  time  being  of  the  estates 
did  not  acquire  the  title  of  Marquis  or  Duke  of  Bridge- 
water,  or  did  accept  any  inferior  title,  the  estates  were  to 
go  over.  The  House  of  Lords  held  by  four  to  one,  in 
accordance  with  the  opinion  of  two  judges  (d)  against 
eight  (e),  that  the  limitations  were  void  as  being  against 
public  policy. 

The  whole  subject  was  much  discussed  in  the  opinions  Opinions  of 
on  both  sides.  The  greater  part  of  the  judges  insisted  on  ^  ^^' 
such  considerations  as  the  danger  of  limiting  dispositions 
of  property  on  speculative  notions  of  impolicy  (/) ;  the 
v^ue  and  unsatisfactory  character  of  a  jurisdiction  founded 
on  general  opinions  of  political  expedience,  as  distinguished 
from  a  legitimate  use  of  the  policy,  or  rather  general  inten- 
tion, of  a  particular  law  as  the  key  to  its  construction,  and 
the  confusion  of  judicial  and  legislative  functions  to  which 
the  exercise  of  such  a  jurisdiction  would  lead  (g);  and 
the  fallacy  of  supposing  an  object  unlawful  because  it 
might  possibly  be  sought  by  unlawful  means,  when  no 
intention  to  use  such  means  appeared  (h).  On  the  other 
hand  it  was  pointed  out  that  these  limitations  held  out  "  a 

(a)  4  H.  L.  C.  1-250.  («)  Crompton, Williams,  Cresswdl, 
(6)  Not  estates  of  freehold  with  Talfourd,  Wightman,  and  Erie,  JJ., 
remaiDder  to  Brst  and  other  sons  in  Alderson  and  Parke,  BB.  Cole- 
tail  in  the  usual  way,  but  a  chattel  ridge,  J.  thought  the  limitations 
interest  for  99  years  if  the  taker  good  in  part  only, 
should  BO  long  live,  remainder  to  the  (/)  Crompton,  J.  at  p.  68. 
heirs  male  of  his  body.  See  Dav.  {g)  Aldersou,  B.  at  p.  106;  Parke, 
Con?.  3,  pt  1.  351.  B.  at  p.  123. 

(c)  See  Lord  St.  Leonards*  judg-  (h)  Williams,  J.  at  p.  77;  Parke, 
ment,  4  H.  L.  C.  at  p.  208.  B.  at  p.  124. 

(d)  PoUock,  C.  B.  and  Phitt,  B. 

U2 
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direct  and  powerful  temptation  to  the  exercise  of  corrupt 
means  of  obtaining  the  particular  dignity"  (a);  that 
besides  this  the  restraint  on  accepting  any  other  dignity, 
even  if  it  did  not  amount  to  forbidding  a  subject  to  obey 
the  lawful  commands  of  the  Sovereign  (6),  tended  in  pos- 
sible events  to  set  private  interest  in  opposition  to  public 
duty  (o) ;  and  that  the  provisoes  as  a  whole  were  fitted  to 
bias  the  political  and  public  conduct  of  the  persons 
interested,  and  introduce  improper  motives  into  it  (ci),  and 
also  to  embarrass  the  advisers  of  the  Crown,  and  influence 
them  to  recommend  the  grant  of  a  peerage  or  of  promotion 
Opinions  in  the  peerage  for  reasons  other  than  merit  (e).  Lord 
of  Lords.  Lyndhurst,  Lord  Brougham,  Lord  Truro,  and  Lord 
St.  Leonards  adopted  this  view.  Lord  Cran worth  dis- 
sented, adhering  to  his  opinion  in  the  Court  below  (/), 
and  made  the  remark  (which  is  certainly  difficult  to 
answer)  that  the  Thellusson  will,  which  the  Courts  had 
felt  bound  to  iiphold,  was  much  more  clearly  against 
public  policy  than  this.  The  fullest  reasons  on  the  side  of 
the  actual  decision  are  those  of  Pollock,  C.  B.  and  Lord 
St.  Leonards.  Their  language  is  very  general,  and  they 
go  far  in  the  direction  of  claiming  an  almost  unlimited 
right  of  deciding  cases  according  to  the  judge's  view  of 
public  policy  for  the  time  being.  Lord  St  Leonards 
mentioned  the  fluctuations  of  the  decisions  on  agreements 
in  restraint  of  trade  as  showing  that  rules  of  common  law 
have  been  both  created  and  modified  by  notions  of  public 
policy.  But,  assuming  the  statement  to  bo  historically 
correct  (g),  the  inference  would  seem,  with  all  submission 

{a)  Piatt,  B.  at  p.  99  ;  Lord  St.  peer  already. 

Leonards  at  p.  282 ;  Lord  Brougham  (c)  Pollock,  C.  B.  at  p.  151. 

at  p.  172.  (d)  Lord  Lyndhuret,  at  p.  163. 

(6)  On  this  point  the  prevailing  {e)  Pollock,  G.  B.  and  Lord  St. 

opinion,   on  the  whole,  was  that  a  Leonards,  fupra, 

subject  cannot  refuse  a  peerage  [cp.  (/)  1  Sim.  N.  S.  464. 

5  Bic.  2.  St.  2.  c.  4],  but  cannot  be  {g)  In  fact  it  seems  doubtful.  The 

compelled  to  accept  it  by  any  par-  cases  on  wagers  are  anomalous,  as 

ticular  title,  or  at  all  events  cannot  above  shown  :  and  as  to  restraint  of 

be  compelled  to  accept  promotion  by  trade  it  appears  from  the  book  that 

any  particular  new  title  if  he  is  a  Hull,  J.   was  really  alone  in  his 


Digitized  by  VjOOQ IC 


PUBUC  POLICY.  293 

to  so  great  an  authority,  to  be  grounded  on  a  confusion 
between  the  purely  legal  and  the  historical  point  of  view. 
In  theory  the  common  law  does  not  vary.     In  fact  we 
know  that  it  does  vary  (though  in  modern  times  the  limits 
of  variation  are  narrowed),  but  the  fact  of  the  variation  is 
no  argument  for  an  unlimited  power  of  judicial  legislation 
in  this  more  than  in  any  other  class  of  questions.     He  also 
said  that  each  case  was  to  be  decided  upon  principle,  but 
abstract  rules  were  not  to  be  laid  down  (a).     Perhaps  this 
may  be  taken  to  mean  only  that  (ss  in  the  case  of  fraud) 
the  Court  is  to  be  guided  by  recognized  principles,  but  it 
is  useless  to  attempt  a  minute  and  exhaustive  definition  of 
the  cases  that  may  fall  within  them :  in  other  words,  that 
we  must  be  content  with  reasoning  by  way  of  analogy 
rather  than  deduction.     If  so,  the  proposition  is  doubtless 
correct  and  important  (though  by  no  means  confined  to 
this  topic) ;  but  if  it  means  to  say  that  the  Court  may  lay 
down  new  principles  of  public  policy  without  any  warrant 
even  of  analogy,  it  seems  of  doubtful  and  dangerous  lati- 
tude.    Btlt  it  is  necessary  to  consider  whether  the  ratio  Effect  of 
decidendi  of  the  case  does  in  truth  require  any  of  these  gjonl^if : 
wide  assertions  of  judicial  discretion.     And  it  is  not  very  it  does  not 
difficult  to  perceive  that  it  does  not.     The  limitations  in  new  head 
question  were  held  bad  because  they  amounted  in  eflect  to  o^  "P"^^° 
a  gift  of  pecuniary  means  to  be  used  in  obtaining  a  peer- 
age, and  ofiered  a  direct  temptation  to  the  improper  use 
of  such  means,  and  the  improper  admission   of  private 
motives  of  interest  in  political  conduct :  in  short,  because 
in  the  opinion  of  the  Court  they  had  a  manifest  tendency 
to  the  prejudice  of  good  government  and  the  administra- 
tion of  public  affairs.     But  it  is  perfectly  well  recognized 
that  transactions  which  have  this  character  are  all  alike 
void,    however    different    in    other    respects.     Such   are 
champerty  and  maintenance,  the  compounding  of  offences, 

opbion  in  the  Dyer'a  ca.  in  2  H.      EvarUarel  v.  Etanturcl^  L.  K.  C  P.  C. 

5.    See,  however,  as  to  the  variation      at  p.  29. 

of  the'*  policy  of  the  law  "in  general,  (a)  At  pp.  238-9. 
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A.  Public 
policy  as 
touching 


and  the  sale  of  offices.  The  question  in  the  particular  case 
was  whether  there  was  an  apparent  tendency  to  mischiefs 
of  this  kind,  or  only  a  remote  possibility  of  inconvenient 
consequences.  The  decision  did  not  create  a  new  kind  of 
prohibition,  but  affirmed  the  substantial  likeness  of  a  very 
peculiar  and  unexampled  disposition  of  property  to  other 
dispositions  and  transactions  already  known  to  belong  to  a 
forbidden  class.  And  the  broadly  expressed  language  of 
certain  parts  of  the  judgments  may  be  taken,  it  is  sub- 
mitted, as  applicable  only  within  the  bounds  of  that 
particular  class. 

Egertonv,  Earl  BrowrUotu,  however,  is  certainly  a  cardinal 
authority  for  one  rule  which  applies  in  all  cases  of  "  public 
policy :"  namely  that  the  tendency  of  the  transaction  at 
the  time,  not  its  actual  result,  must  be  looked  to.  It  was 
urged  in  vain  that  the  will  of  the  seventh  Earl  of  Bridge- 
water  had  in  fact  been  in  existence  for  thirty  years  without 
producing  any  visible  ill  effects  (a). 

The  view  here  put  forward,  that  there  is  really  nothing 
in  the  case  to  warrant  the  invention  of  new  heads  of 
"  public  policy"  seems  to  be  borne  out  by  the  following 
remarks  of  the  Master  of  the  Rolls : — 

"  It  must  not  be  forgotten  that  you  are  not  to  extend  arbitrarily 
those  rules  which  say  that  a  given  contract  is  void  as  being  against 
public  policy,  because  if  there  is  one  thing  which  more  than  another 
public  policy  requiies,  it  is  that  men  of  full  age  and  competent 
imdei'standing  shall  Imve  the  utmost  liberty  of  contracting,  and  that 
their  contracts,  when  entered  into  freely  and  voluntarily,  shall  be 
held  sacred  and  shall  be  enforced  by  courts  of  justice.  Therefore, 
you  have  this  paramoimt  public  policy  to  consider— that  you  are  not 
lightly  to  inteiferc  with  this  freedom  of  contract "  (6). 

We  now  proceed  to  the  several  heads  of  the  subject. 
A.  First,  as  to  matters  concerning  the  commonwealth  in 
its  relations  with  foreign  powers. 


(a)  Cp.  Da  Costa  v.  Jonet^  Cowp. 
729.  Wager  on  sex  of  third  person 
void,  as  offensive  to  that  person  and 
tending  to  indecent  evidence  :  not- 
withstanding it  did  not  appear  that 


the  person  had  made  any  objection, 
and  the  cause  bad  in  fact  been  tried 
without  any  indecent  evidence. 

(h)  Prmling  and  Numerical  Regis- 
tering Co.  V.  Sampton,  19  £q.  462, 465. 
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"  On  the  principles  of  the  English  law  it  is  not  com-  external 
patent  to  any  "  domiciled  Britisli  (a)  "subject  to  enter  into  the  State, 
a  contract  to  do  anything  which  may  be  detrimental  to 
the  interests  of  his  own  country*'  (6). 

An  agreement  may  be  void  for  reasons  of  this  kind 
either  when  it  is  for  the  benefit  of  an  enemy,  or  when  the 
enforcement  of  it  would  be  an  afiront  to  a  friendly  state. 

As  to  the  first  and  more  important  branch  of  this  rule :  Trading 
"  It  is  now  fully  established  that,  the  presumed  object  of  enemy, 
war  being  as  much  to  cripple  the  qnemy's  commerce  as  to 
capture  his  property,  a  declaration  of  war  imports  a  pro- 
hibition of  commercial  intercourse  and  correspondence 
with  the  inhabitants  of  the  enemy's  country,  and  that  such 
intercourse,  except  with  the  licence  of  the  Crown,  is 
illegal"  (o). 

The  case  of  PoUh  v.  Bell  (d),  decided  by  the  Exchequer  Potts  v. 
Chamber  in  1800,  is  the  leading  authority  on  this  subject. 
The  following  points  were  there  decided : 

It  is  a  principle  of  the  common  law  (e)  that  trading 
with  an  enemy  without  licence  from  the  Crown  is  illegal. 

Purchase  of  goods  in  an  enemy's  country  during  the 
war  is  trading  with  the  enemy,  though  it  be  not  shown 
that  they  were  actually  purchased  from  an  enemy :  and  an 
insurance  of  goods  so  purchased  is  void. 

As  to  insurances  originally  effected  in  time  of  peace : 
"  When  a  British  subject  insures  against  captures,  the  law 
infers  that  the  contract  contains  an  exception  of  captures 
made  by  the  Government  of  his  own  country  "  (/). 

The   effect  of  the   outbreak   of  war   upon   subsisting  Effect  of 
contracts  between   subjects   of  the   hostile   states  varies  ^^Jj„g 
according  to  the  nature  of  the  case.     It  may  be  that  the  contracts, 
contract  can  be   lawfully  performed   by  reason   of  the 

(a)  The  role  does  not  apply  to  (e)  In  the  Admiralty  it  was  al- 

Britiflh  subjects  domiciled  abroad :  ready   beyond   question  :    see   the 

Bell  ▼.  Jieid,  1  M.  &  S.  726.  series  of  precedents  cited  in  PoUi  v. 

(6)  7  £.  &  B.  782.  BeU. 

{c)  Etpoiiiov.Bmcden  (in Ex.  Ch.),  (/)  Furtado  v.  JRodgen,  3  B.  &  P. 

7  E.  &  B.  763,  779.  191,  200  ;  Ex  parU  Lee,  13  Ves.  64. 

(rf)  8  T.  R.  648. 
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belligerent  govemmeDts  or  one  of  them  having  waived 
their  strict  rights :  and  in  such  case  it  remains  valid.  In 
Clementson  v.  Blessig  (a)  goods  had  been  ordered  of  the 
plaintiiBF  in  England  by  a  firm  at  Odessa  before  the  de- 
claration of  war  with  Russia.  By  an  order  in  Council  six 
weeks  were  given  after  the  declaration  of  war  for  Russian 
merchant  vessels  to  load  and  depart,  and  the  plaintiflF 
forwarded  the  goods  for  shipment  in  time  to  be  lawfully 
shipped  under  this  order:  it  was  held  that  the  sale 
remained  good. 

If  the  contract  cannot  at  once  be  lawfully  performed, 
then  it  is  suspended  during  hostilities  (6)  unless  the  nature 
or  objects  of  the  contract  be  inconsistent  with  a  suspen- 
sion, in  which  case  "  the  efiPect  is  to  dissolve  the  contract 
and  to  absolve  both  parties  from  further  performance  of 
it "  (c).  The  outbreak  of  a  war  dissolves  a  partnership 
previously  existing  between  subjects  of  the  two  hostile 
countries  (d). 

In  Esposito  V.  Bowden  (c)  a  neutral  ship  was  chartered 
to  proceed  to  Odessa,  and  there  load  a  cargo  for  an  English 
freighter,  and  before  the  ship  arrived  there  war  had 
broken  out  between  England  and  Russia,  and  continued 
till  after  the  time  when  the  loading  should  have  taken 
place :  here  the  contract  could  not  be  performed  without 

(a)  11  Ex.  135,  and  on  the  subject  Johns.  (Sup.  Ct.  N.  Y.)  57,  ia  error, 
generally  see  the  reporters*  note,  16  i6.  438.  In  New  York  Lift  InsitV' 
pp.  141-5.  ance  Co,  v.  Stathum,  3  Otto  (93  U.S.) 

(b)  Ex  parte  Boutsmalcer,  13  Ves.  24,  a  curious  question  arose  as  to  the 
71.  effect  of  the  civil  war  on  life  policies 

(c)  Esposito  V.  Doicdet^  7  E.  &  B.  effected  by  residents  in  the  Southern 
763,  783,  27  L.  J.  Q.  B.  17  (in  Ex.  States  with  a  company  in  the  North. 
Ch.)  revg.  s.  c  4  E.  &  B.  963,  24  L.  It  was  held  by  the  majority  of  the 
J.  Q.  B.  210.  For  a  later  applica-  Court  that,  the  premiums  havin^^ 
tion  of  the  same  reason  of  conve-  been  unpaid  during  the  war,  the  po- 
nience  cp.  Geipel  v,  Smith,  L.  R.  7  licies  were  avoided ;  but  that  in  the 
Q.  B.  404.  A  contract  to  carry  circumstances  the  assured  were  en- 
goods  has  been  held  to  be  only  sus-  titled  to  the  surrender  value  of  their 
pended  by  a  temporary  embargo,  policies  at  the  date  of  the  first  de- 
though  it  lasted  two  years :  Iladley  fault.  But  the  opinions  that  the 
V.  Clarke,  8  T.  R.  259.  Sed  qu,  is  contract  was  avoided  without  com- 
not  this  virtually  overruled  by  Es-  pensation,  and  that  it  revived  at  the 
posito  y.  Bowden  t  end  of  the  war,  also  f'>und  support 

{d)  Oriswold  v.    Waddington,  15 
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trading  with  the  enemy,  and  in  such  a  case  it  is  con- 
venient that  it  should  be  dissolved  at  once,  so  that  the 
parties  need  not  wait  indefinitely  for  the  mere  chance  of 
the  war  coming  to  an  end,  or  its  otherwise  becoming 
possible  to  perform  the  contract  lawfully. 

Questions  have  arisen  on  the  validity  of  bills  of  ex-  Bills  of 
change  drawn  on  England  in  a  hostile  country  in  time  of  ^tw^n* 
war.     Here  the  substance  of  the  transaction  has  to  be  ^°?!*"*^., 
looked  at,  not  merely  the  nationality  of  the  persons  who  country, 
are  ultimately  parties  to  an  action  on  the  bill.     Where  a 
bill  was  drawn  on  England  by  an  English  prisoner  in  a 
hostile  country,  this  was  held   a  lawful   contract,  being 
made  between  English  subjects ;  and  by  the  necessity  of 
the  case  an  indorsement  to  an  alien  enemy  was  further 
held  good,  so  that  he  might  well  sue  on  it  after  the  return 
of  peace  (a).     But  a  bill  dravirn  by  an  alien  enemy  on  a 
domiciled  British  subject,  and  indorsed  to  a  British  subject 
residing  in  the  enemy's  country,  was  held  to  give  no  right 
of  action  even  after  the  end  of  the  war:  for  this  was  a 
direct  trading  with  the  enemy  on  the  part   of  the   ac- 
ceptor (b).    It  seems  proper  to  observe  that  these  cases 
must  be  carefully  distinguished  from  those  which  relate 
only  to  the  personal  disability  of  an  alien  enemy  to  sue  in 
our  courts  during  the  war  (c). 

On  the  other  hand,  an  agreement  cannot  be  enforced  in  Hostnitiea 
England  which  has  for  its  object  the  conduct  of  hostilities  J^^* 
against  a  power  at  peace  with  the  English  government,  at  nation 
all  events  by  rebellious  subjects  of  that  power  who  are  gubject  of 
endeavouring  to  establish  their  independence,  but  have^^*'^^ 
not  yet  been    recognized   as   independent   by  England. 
This  was  laid  down  in  cases  arising  out  of  loans  contracted 
in  this  country  on  behalf  of  some  of  the  South  American 
Republics  before  they  had  been  officially  recognized. 

(a)  ArUmne  v.  Morahead,  6  Taunt.  (c)  Such  are  MeConndl  ▼.  ffedor, 

237,  cp.  Davbuz  v.  Marthead,  ib,  332.  3  R  &  P.  113 ;  Brandon  v.  NetbiU, 

(6)   WilUmm  v.  PaUeton,  7  Taunt.  6  T.  R.  23.    Ab  to  priaonew  of  war 

439.     The  drcumstances  of  the  in-  here,  Sparenburgh  v.  BanwUyne^  \ 

donement  seem  immateriaL  B.  &  P.  163. 
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"  It  ia  contrary  to  the  law  of  nations,  which  in  all  cases  of  inter- 
national law  is  adopted  into  the  mnnicipal  code  of  every  civilized 
country,  for  persons  in  England  to  enter  into  engagements  to  raise 
money  to  support  the  subjects  of  a  government  in  amity  with  our 
own  in  hostilities  against  their  government,  and  no  right  of  action 
can  arise  out  of  such  a  transaction  "  (a). 

The  Supreme  Court  of  the  United   States  has  held, 
however,  that  an   assignment  of  shares   in   a  company 
originally  formed  for  a  purpose  of  this  kind  was  so  re- 
motely connected  with  the  original  illegality  of  the  loan 
as  not  to  be  invalid  between  the  parties  to  it  (6). 
Neutral         It  is  not  a  "  municipal  offence  by  the  law  of  nations  " 
^^L.      for  citizens  of  a  neutral  country  to  caiTy  on  trade  with  a 
rente  is  at  blockaded  port — that  is,  the  courts  of  their  bwn  country 
capture      Cannot  be  expected  to  treat  it  as  illegal  (though  of  course 

only^ot    j^  ig  ^Qjjg  Q^  ^]^Q  Yisk  of  seizure,  of  which  seizure,  if  made, 
unlawful.  .  , 

the  neutral  trader  or  his  government  cannot  complain) : 

and  agreements  having  such  trade  for  their  object — e.g. 

a  joint  adventure  in  blockade-running — are  accordingly 

valid  and  enforceable  in  the  courts  of  the  neutral  state  (c). 

Several  decisions  on  this  topic  of  aiding  or  trading  with 

enemies  have  been  given  in  the  American  courts  in  cases 

arising  out  of  the  Civil  War.    They  will  be  found  collected 

in  the  last  edition  of  Mr.  Story's  work  (d), 

Excep-  It  is  admitted  as  a  thing  required  by  the  comity  of 

treatment   nations  that  an  agreement  to  contravene  the  laws  of  a 

of  foreign   foreiim  country  would  in  general  be  unlawful.     But  it  is 

revenue  .  ,      ,  ,  /?  .         , 

laws.  said  that  revenue  laws  (in  practice  the  most  important 

case)  are  excepted,  and  that  "no  country  ever  takes  notice 

of  the  revenue  laws  of  another  "  (e). 

(a)  Best,  C.  J.  De  WUU  v.  Hend-  {d)  Texas  v.  White,  7  Wallace,  700 

nci«,  2  Bing.  314.    Cp.  Thompion  v.       (where  however  the  chief  points  are 


Powfe$y  2  Sim.  194,  where  the  Ian-  of  constitutional  law);  Hanauer  v. 

guage  seems  unnecessarily  wide.  Doant,  12  ib.  342 ;  Stoxy  on  Con- 

(6)  McBlairy.Gibbes,  17  Howard  tracts,  §  744.    SproU  v.  U.  5.,  20 

232.  Wall.  469,  goes  heyond  anything  in 

(c)  Ex  parte  Chavasse,  4  D.  J.  S.  our  hooks,  and  the  dissent  of  Field, 

655,  see  Lord  Westhury's  judgment ;  J.  seems  well  founded. 

The  Helen,  L.  R.  1  Ad.  &  Eoc.  1,  (e)  Lord  Mansfidd  in  ffolman  v. 

andAmericanauthorities  there  cited;  Johmon,  Cowp.  341. 
Kent,  Comm.  8.  267. 


Digitized  by  VjOOQ IC 


FOREIGN  REVENUE  LAWS.  299 

As  a  general  proposition,  however,  this  is  strongly  dis- 
approved by  most  modem  writers  as  contrary  to  reason 
and  justice  (a).  It  should  be  noted  that  our  courts,  so  far 
as  they  have  acted  upon  it,  have  done  so  to  the  prejudice 
of  our  own  revenue  quite  as  much  as  to  that  of  foreign 
states.  Thus  a  complete  sale  of  goods  abroad  by  a  foreign 
vendor  is  valid,  and  the  price  may  be  recovered  in  an 
English  court,  though  he  knew  of  the  buyer's  intention  to 
smuggle  the  goods  into  England.  "  The  subject  of  a 
foreign  country  is  not  bound  to  pay  allegiance  or  respect 
to  the  revenue  laws  of  this"  (6).  But  it  is  admitted  that 
an  agreement  to  be  performed  in  England  in  violation  of 
English  revenue  laws  would  be  void — as  if,  for  example, 
the  goods  were  to  be  smuggled  by  the  seller  and  so 
delivered  in  England.  And  a  subject  domiciled  in  the 
British  dominions  (though  not  in  England  or  within  the 
operation  of  English  revenue  laws)  cannot  recover  in  an 
English  court  the  price  of  goods  sold  by  him  to  be  smuggled 
into  England  (c)  ;  and  even  a  foreign  vendor  cannot  recover 
if  he  has  himself  actively  contributed  to  the  breach  of 
English  revenue  laws,  as  by  packing  the  goods  in  a  manner 
suitable  and  to  his  knowledge  intended  for  the  purpose  of 
smuggling  (d). 

Tlie  cases  upholding  contracts  of  this  kind,  whether  as 
against  our  own  or  as  against  foreign  laws,  would  probably 
not  be  now  extended  beyond  the  points  specifically  decided 
by  them,  and  perhaps  not  altogether  upheld  (e).  There  is 
one  modem  case  which  looks  at  first  sight  like  an  authority 
for  saying  that  our  courts  pay  no  regard  to  foreign  shipping 
registration  laws  :  but  it  really  goes  upon  a  different  prin- 

<a)  Kent,    Comm.    8.   263-266  ;  knowledge  of  the  buyer's  intention 

Wliarton,  Conflict  of  Laws,  §§  484-5.  wonld  disentitle  bim. 

And  see  WesUake  on  Private  Inter-  (c^)  WaymeU  v.  Heed,  5  T.  R.  599. 

national  Law  (1880),  pp.  231,  238.  (f)  It  must  be  remembered  that 

(6)  Hclman  Y.Johnton^Cowp,  431 ;  the  general  law  as  to  sale  of  goods, 

PeUecat  v.  AngeUj  2  C.   M.  &  B.  &c.,  which  the  seller  knows  will  be 

311-3,  per  Lojrd  Abinger,  C.  B.  used  for  an  unlawful  purpose,  was 

(c)  Cluga9  y.  Penaluna,  4  T.  R.  not  fully  settled  at  the  date  of  these 

466.    It  seems,  but  it  is  not  quite  authorities, 
certain,  from  this  case,  that  mere 
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ciple,  and,  besides,  the  law  of  the  United  States  was  not 
properly  brought  before  the  Court  (a). 

As  to  instruments  which  cannot  be  used  in  their  own 
country  for  want  of  a  stamp,  it  is  now  settled  that  regard 
will  be  paid  by  the  courts  of  other  states  to  the  law  which 
regulates  them,  and  the  only  question  is  as  to  the  real  eflFect 
of  that  law.  If  it  is  a  mere  rule  of  local  procedure,  requir- 
ing the  stamp  to  make  the  instrument  admissible  in 
evidence,  a  foreign  court,  not  being  bound  by  such  rules  of 
procedure,  will  not  reject  the  instrument  as  evidence  :  it  is 
otherwise  if  the  local  law  "  makes  a  stamp  necessary  to  the 
validity  of  the  instrument,"  i»e,  a  condition  precedent  to 
its  having  any  legal  efiFect  at  all  (6). 

B.  As  to  matters  touching  good  government  and  the 
administration  of  justice. 

It  is  needless  to  produce  authorities  to  show  that  an 
agreement  whose  object  is  to  induce  any  officer  of  the 
State,  whether  judicial  or  executive,  to  act  partially  or 
corruptly  in  his  office,  must  in  any  civilized  country  be 
absolutely  void.  But  an  agreement  which  has  an  apparent 
tendency  that  way,  though  an  intention  to  use  unlawful 
means  be  not  admitted,  or  even  be  nominally  disclaimed , 
will  equally  be  held  void.  In  the  case  of  Egerton  v.  Earl 
Browrdow,  of  which  an  account  has  been  given  a  few 
pages  above,  it  was  held  that  the  descent  of  an  estate  could 
not  be  made  to  depend  on  any  public  event  in  which  the 
interest  of  the  nation  was  concerned :  or,  to  put  it  a  little 
more  broadly  in  one  way  and  a  little  more  definitely  in 
another,  that  all  transactions  are  void  which  create  con- 
tingent interests  of  a  nature  to  put  the  pressure  of 
extraneous  and  improper  motives  upon  the  counsels  of  the 
Crown  or  the  political  conduct  of  legislators. 


(a)  Sharp  v.  Taylor,  2  Ph.  801,  see 
Lindley  on  Partnership,  1.  203. 
(6)  See  Wharton,  Conflict  of  Laws, 


§§  685-8 ;  Bristow  v.  Se^uevUU,  5  Ex. 
275. 
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A  decision  in  the  American  Supreme  Court  which  hap-  MarehaUv. 
pens  to  be  of  nearly  the  same  date  shows  that  an  agree-  &c.,  Co. 
ment  is  void  which  contemplates  the  u=e  of  underhand  (Sup.Coort 
means  to  influence  legislation.  In  Marshall  v.  Baltivwi'e 
and  Ohio  Railroad  Co.  (a)  the  nature  of  the  agreement 
sued  on  appeared  by  a  letter  from  the  plaintiff  to  the 
president  of  the  railway  board,  in  which  he  proposed  a 
plan  for  obtaining  a  right  of  way  through  Virginia  for  the 
company  and  offered  himself  as  agent  for  the  purpose. 
The  letter  pointed  though  not  in  express  terms  to  the  use 
of  secret  influence  on  particular  members  of  the  legisla- 
ture :  and  it  referred  to  an  accompanying  document  which 
explained  the  nature  of  the  plan  in  more  detail.  This 
document  contained  the  following  passage : — "  I  contem- 
plate the  use  of  no  improper  means  or  appliances  in  the 
attainment  of  your  purpose.  My  scheme  is  to  surround 
the  l^islature  with  respectable  agents,  whose  persuasive 
arguments  may  influence  the  members  to  do  you  a  naked 
justice.  This  is  all  I  require — secrecy  from  motives  of 
policy  alone — because  an  open  agency  would  furnish 
ground  of  suspicion  and  unmerited  invective,  and  might 
weaken  the  impression  we  seek  to  make."  The  arrange- 
ment was  to  be  as  secret  as  practicable  :  the  company  was 
to  have  but  one  ostensible  agent,  who  was  to  choose  such 
and  so  many  sub-agents  as  he  thought  proper :  and  the 
payment  was  to  be  contingent  on  success.  The  actual 
contract  was  made  by  a  resolution  of  the  directors,  accord- 
ing to  which  agents  were  to  be  employed  to  "superintend 
and  further  '*  the  contemplated  application  to  the  legisla- 
ture of  Virginia  "  and  to  take  all  proper  measures  for  that 
purpose ;"  and  their  right  to  any  compensation  was  to  be 
contingent  on  the  passing  of  the  law.  The  Supreme  Court 
held,fir8t,that  it  was  sufliciently  clear  that  the  contractwas  in 
fact  made  on  the  footing  of  the  previous  communications, 
and  was  to  be  carried  out  in  the  manner  there  proposed ; 

(a)  16  Howard  814. 
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and  secondly,  that  being  so  made  it  was  against  public 
policy  and  void. 

"  It  is  an  undoubted  principle  of  the  common  law  that  it  will  not 
lend  its  aid  to  enforce  a  contract  to  do  an  act  that  is  illegal,  or  which 
is  inconsistent  with  sound  morals  or  public  policy ;  or  which  tends 
to  corrupt  or  contaminate,  by  improper  influences,  the  integrity  of 
our  social  or  political  institutions.  .  .  .  Legislators  should  act 
from  high  considerations  of  public  duty.  Public  policy  and  sound, 
morality  do  therefore  imperatively  require  that  Courts  should  put  the 
stamp  of  their  disapprolmtion  on  every  act  and  pronounce  void  every 
contract  the  ultimate  [gw.  immediate  ?]  or  probable  tendency  of  whicli 
would  be  to  sully  the  purity  or  mislead  the  judgments  of  those  to 
whom  the  high  trust  of  legislation  is  confided."  [The  judgment 
then  points  out  that  persons  interested  in  the  results  of  pending 
legislation  have  a  right  to  urge  their  claims  either  in  person  or  by 
agents,  but  in  the  latter  case  the  agency  must  be  open  and  acknow- 
ledged.] **  Any  attempts  to  deceive  persons  intrusted  with  the  high 
functions  of  legislation  by  secret  combinations,  or  to  create  or  bring 
into  operation  undue  influences  of  any  kind,  have  all  the  effects  of  a 
direct  fraud  on  the  public  *'  (a). 

And  the  result  of  the  previous  authorities  was  stated 
to  be — 

"  1st.  That  all  contracts  for  a  contingent  compensation  for  obtaining 
legislation,  or  to  use  personal  or  any  secret  or  sinister  influence  on 
legislators,  are  (6)  void  by  the  policy  of  the  law. 

"  2nd.  Secrecy  as  to  the  character  under  which  the  agent  or  solicitor 
acts  tends  to  deception  and  is  immoral  and  fraudulent,  and  where  the 
agent  contracts  to  use  secret  influences,  or  voluntarily  without  con- 
tract with  his  principal  uses  such  means,  he  cannot  have  the  assist- 
ance of  a  court  to  recover  compensation. 

"  3rd.  That  what  in  the  technical  vocabulary  of  politicians  is  termed 
*  log-rolling '  (c)  is  a  misdemeanour  at  Common  Law  punishable  by 
indictment"  (rf). 

So  in  a  later  case  {e)  an  agreement  to  prosecute  a  claim 
before  Congress  by  means  of  personal  influence  and  solici- 

(a)  16  Howard,  at  pp.  834-6.  bills. 

(6)  "m  "  by  a  clerical  error  in  the  (d)  16  Howard  336. 

report,  (c)  IS^  v.  Child,  21  WaU.  441. 

(c)  Arrangements  between  mem-  See  too  Meguirt  v.  C(n^ne,  II  Otto 

here  for  the  barter  of  Yotes  on  private  ( 1 01  U.  S. )  1 08. 
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tations  of  the  kind  known  as  "  lobby  service*'  has  been  held 
void. 

But  as  it  is  open  to  a  landowner  or  other  interested  per-  otherwise 
son  to  defend  his  interest   by  all  lawful  means  against  ^y^!^* 
proposed  legislation  from  which  he  apprehends  injury,  so  it  interested 
is  open  to  him  to  withdraw  or  compromise  his  claims  on  ^raw  oppo- 
any   terms  he  thinks  fit.     There   is  no  reason  against  "?*^<^^  5 

,.«,.,.,  ,  .  .      Simpson  V. 

bargains  ot  this  kind  any  more  than  agamst  a  compromise  Lord  How- 
of  disputed  civil  rights  in  ordinary  litigation.  And  the  ^^* 
lawfulness  of  such  an  agreement  is  not  altered  if  it  so 
happens  that  the  party  is  himself  a  member  of  the  legisla- 
ture. In  the  absence  of  anything  to  show  the  contrary,  he 
is  presumed  to  make  the  agreement  solely  in  his  character 
of  a  person  having  a  valuable  interest  of  his  own  in  the 
matter,  and  he  is  not  to  be  deprived  of  his  rights  in  that 
character  merely  because  he  is  also  a  legislator  (a).  "  A 
landowner  cannot  be  restricted  of  his  rights  because  he 
happens  to  be  a  member  of  Parliament"  (b).  This  may 
seem  a  little  anomalous :  but  it  must  be  remembered  that 
in  practice  there  is  little  chance  of  a  conflict  between  duty 
and  interest,  as  the  legislature  generally  informs  itself  on 
these  matters  by  means  of  committees  proceeding  in  a 
quasi-judicial  manner.  Of  course  it  would  be  improper 
for  a  member  personally  interested  to  sit  on  such  a  com- 
mittee. 

On  similar  grounds  it  is  said  that  the  sale  of  offices  Sale  of 
(which  is  forbidden  by  statutes  extending  to  almost  every  l^  ^.mon 
case)  is  also  void  at  common  law  (c).    However  there  may  l*^* 
be   a  lawful  partnership  in   the   emoluments   of  offices 
although  a  sale  of  the  offices  themselves  or  a  complete 
assignment   of  the   emoluments  would   be   unlawful  (d). 
The  same  principles  are  applied  to  other  appointments 
which  though   not  exactly  public  offices  are   concerned 

(a)  Simpson  v.  Lord  Hotcden,  10  (c)  Hamngion  v.   Du  Ckastef,   2 

A.  &,  E.  793,  9  OL  &  F.  61.  Swnnst.  159,  w.;  Hopkins  v.  PreacoU, 

(6)  Kindereley,  V.-C.  in  Earl  of  4  C.  B.  578,  per  Coltman,  J. 

Shrewsburtf  v.  N.  Staffordshire  Ry,  {d)  SUn-y    v.    ClifUm,  9   C.    B. 

Co.  1  Eq.  693,  613.  110. 
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with  matters  of  public  interest.  "  Public  policy  requires 
that  there  shall  be  no  money  consideration  for  the  appoint- 
ment to  an  office  in  which  the  public  are  interested:  the 
public  will  be  better  served  by  having  persons  best  qualified 
to  fill  offices  appointed  to  them ;  but  if  money  may  be 
given  to  those  who  appoint,  it  may  be  a  temptation  to 
them  to  appoint  improper  persons."  Therefore  the  prac- 
tice which  had  grown  up  in  the  last  century  of  purchasing 
commands  of  ships  in  the  East  India  Company's  service 
was  held  unlawful  no  less  on  this  ground  than  because  it 
was  against  the  Company's  regulations  (a). 

In  like  manner  a  secret  agreement  to  hand  over  to 
another  person  the  profits  of  a  contract  made  for  the 
public  service,  such  as  a  Post  Office  contract  for  the  con- 
veyance of  mails,  is  void  (6). 

Nevertheless  many  particular  offices,  and  notably  subor- 
dinate offices  in  the  courts  of  justice,  were  in  fact  saleable 
and  the  subject  of  sale  by  custom  or  otherwise  until  quite 
modern  times.  But  the  commission  of  an  officer  in  the 
army  could  not  be  the  subject  of  a  valid  pledge  even 
under  the  system  of  purchase  recently  abolished  (c). 
Asiign-  For  like  reasons  certain  assignments   of  salaries  and 

"uri  **^  pensions  have  been  held  void,  as  tending  to  defeat  the 
public  objects  for  which  the  original  grant  was  intended. 
Thus  military  pay  and  judicial  salaries  are  not  assignable. 
The  rule  is  that  "a  pension  for  past  services  may  be 
aliened,  but  a  pension  for  supporting  the  grantee  in  the 
performance  of  future  duties  is  inalienable":  and  therefore 
a  pension  given  not  only  as  a  reward  for  past  services,  but 
for  the  support  of  a  dignity  created  at  the  same  time  and 
for  the  same  reason,  is  inalienable  (d).  But  an  assign- 
ment by  the  holder  of  a  public  office  of  a  sum  equivalent 
to  a  proportionate  part  of  salary,  and  secured  to  his  legal 

(a)  Blackf(yrdv,  Preston,  8  T.  R.  [d)  Davis  y,  Duke  of  Mariborough, 

89,  93.  1  Swanst.  74,  79.     Cp.  Arbutknoi  v. 

(6)  O^me  V.  WUliamt,  18  Ves.  Norion^  6  Moo.  P.  C.  219.    And  see 

879.  authorities    ooUected    in   notes  to 

(c)  CoUyer  v.  Fallon,  T.  &  R.  469.  Byafl  v.  RowUs,  2  Wh.  &  T.  L.  C. 


Digitized  by  VjOOQ IC 


STIFLING  PKOSECUTIONS.  305 

personal  representatives  on  his  death  by  the  terms  of  his 
appointment,  is  not  invalid,  such  a  sum  being  simply  a 
part  of  his  personal  estate  like  money  secured  by  life 
insurance  (a).  In  a  late  case  a  mortgage  by  an  oflBcer  of 
the  Customs  of  his  disposable  share  in  the  "Customs 
Annuity  and  Benevolent  Fund''  created  by  a  special  Act 
was  unsuccessfully  disputed  as  contrary  to  the  policy  of  the 
Act  (i). 

Agreements  for  the  purpose  of  "  stifling  a  criminal  pro-  Interfer- 

secution"  are  void  as  tending  to  obstruct  the  course  of^^JJ'^ 

public  justice.     An    agreement    made    in    consideration  justice. 

ostensibly  of  the  giving  up  of  certain  promissory  notes,  pr«^^*. 

the  notes  in  fact  having  forged  indorsements  upon  them,  |?F:«. 

J  ^1  1  .1         .  .        1        1         .  '"Stifling 

and  the  real  consideration  appearing  by  the  circumstances  proeecu- 

to  be  the  forbearance  of  the  other  party  to  prosecute,  was  ^.^" 

held   void  on  this  ground  in  the  House  of  Lords.     The  r.  Bajley. 

principle  of  the  law  as  there  laid  down  by  Lord  Westbury 

is  "  That  you  shall  not  make  a  trade  of  a  felony  "  (c). 

However  the  principal  direct  authority  must  still  be  Keir  r. 

sought  in  the  earlier  case  of  Keir  v.  Leeman  (d).     The 

Court  of  Queen's  Bench  there  said : — 

*'  The  principle  of  law  is  laid  down  by  Wilmot,  C.  J.  in  Collins  v. 
Blanlem  (e)  that  a  contract  to  withdraw  a  prosecution  for  perjury 
and  consent  to  give  no  evidence  against  the  accuped  is  founded  on  an 
unlawful  consideration  and  void.  On  the  soundness  of  this  decision 
no  doubt  can  be  entertained,  whether  the  party  accused  were  innocent 
or  guilty  of  the  crime  charged.  If  innocent,  the  law  was  abused  for 
the  purpose  of  extortion ;  if  guilty,  the  law  was  eluded  by  a  corrupt 
compromise  screening  the  criminal  for  a  bribe.  [The  cases  are  then 
reviewed.]  We  shall  probably  be  safe  in  laying  it  down  that  the  law 
will  permit  a  compromise  of  all  offend,  though  made  the  subject  of 
criminal  prosecution,  for  which  offences  the  injured  party  might  sue 
and  recover  damages  in  aa  action.  It  is  often  the  only  manner  in 
which  he  can  obtain  redress.    But  if  the  offence  is  of  a  public  nature 

(a)  Arhuthnot  v,  Norton,  tujn^.  {d)  6  Q.  B.  308,  in  Ex.  Ch.  9  Q  B 

(6)  Madean'B  trusts,  19  Eq.  274.  371. 

(c)  WaUamt  V.  BayUy,  L.  R,  1  (e)  1  Sm.  L.  C.  369,  382. 

H.  L.  200,  220. 
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no  agreement  can  be  valid  that  is  founded  on  the  consideration  of 
stifling  a  prosecution  for  it"  (a). 

Accordingly  the  Court  held  that  an  indictment  for 
oflFences  including  riot  and  obstruction  of  a  public  oflScer 
in  the  execution  of  his  duty  cannot  be  legally  the  subject 
of  a  compromise.  The  judgment  of  the  Exchequer  Cham- 
ber (b)  aflSmied  this,  but  showed  some  dissatisfaction  even 
with  the  limited  right  of  compromise  admitted  in  the 
Court  below.  It  was  observed  that  there  was  really  very 
little  authority  for  it;  and  although  it  was  not  actually  so 
laid  down,  it  looks  as  if  the  Court  would  have  been  ready 
to  decide  if  necessary  that  the  compromise  of  any  criminal 
offence  is  illegal  In  a  late  case,  however,  the  Court  of 
Appeal  entertained  no  doubt  that  where  there  is  a  choice 
of  a  civil  or  criminal  remedy  a  compromise  of  criminal  as 
well  as  civil  proceedings  is  lawfiil  (c). 

It  is  not  compounding  felony  for  a  person  whose  name 

has  been  forged  to  a  bill  to  adopt  the  forged  signature  and 

advance  money  to  the  forger  to  enable  him  to  take  up  the 

bill.     It  is  doubtful  whether  a  security  given  by  the  forger 

for  such  advance  is  valid :  but  •  he  cannot  himself  actively 

dispute  it  (on  the  principle  potior  est  condido  defendentis, 

of  which  afterwards),  nor  can  his  trustee  in  bankruptcy,  who 

for  this  purpose  is  in  no  better  position  than  himself,  as  there 

is  in  any  case  no  offence  against  the  bankrupt  laws  (rf). 

18  Eliz.  The  compounding  of  offences  under  penal  statutes  is 

^'  ^'  expressly  forbidden  by  18  Eliz.  c.  5,  s.  5. 

Compro-         An  election  petition,  though  not  a  criminal  proceeding, 

election      ^^  ^  proceeding  of  a  public  character  arid  interest  which 

petition,     may  have   penal   conseqi^nces;    and   an   agreement   for 

pecuniary  consideration  not  to  proceed  with  an  election 

(a)  Ace.  in  Clvhh  v.  HuUm,  18  C.  J.   8  Ch.  D.  at  p.  477.    It  is  gub- 

B.  N.  S.  414,  held  that  forbearance  mitted  that  the  agreement  would  be 

to  prosecute  a  charge  of  obtaining  void  for  want  of  consideration, 

money  by  false  pretences  is  an  illegal  ih)  9  Q.  B.  at  p.  392. 

consideration.     What  if  there  is  no  (c)  Fisher  d:  Co.  v.  ApdHinariM  Co, 

real  ground  for  a  prosecution,  the  10  Ch.  297. 

supposed  offence  being  an  act  not  {d)  Ex  parte  CaJdecoU,  i  Ch.  D. 

cruninally  punishable  ?  See  per  Fry,  150. 
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petition  is  void  at  common  law,  as  its  efifect  would  be  to 
deprive  the  public  of  the  benefit  which  would  result  from 
the  investigation  (a).  • 

In  like  manner  an  agreement  for  the  collusive  conduct 
of  a  divorce  suit  is  void  (6),  and  an  agreepaent  not  to 
expose  immoral  conduct  has  been  held  void  as  against 
public  policy  (c). 

Agreements  relating  to  proceedings  in  civil  courts,  and  ^  ^^ 
involving  anything  inconsistent  with  the  full  and  impaitial  Sigs.  Com- 
course  of  justice  therein,  though  not  open  to  the  charge  P'o™^® 
of  anything  like  actual  corruption,  are  likewise  held  void,  procured: 
Where  an  agieement  for  compromise  of  a  suit  (a  thing  j^^qJ^^ 
regarded  as  in  itself  rightful  and  even  laudable)  was  in 
fact  founded  on  information  privily  given  to  one  of  the 
parties  by  an  oflScer  of  the  court  in  violation  of  his  duty 
(such  information  not  being  specific,  but  a  general  inti- 
mation that  it  would  be  for  the  party's  interest  to  compro- 
mise). Lord  Eldon  held  that  it  could  not  be  enforced  (d). 

A  shareholder  in  a  company  which  was  in  course  of  Secret 
compulsory  winding-up  agreed   with  other  shareholders  ^^^^. 
who  were  also  creditors,  in  consideration  of  being  indem-  <i?ct  «f 
nified  by  them  against  all  future  calls  on  his  shares,  that  up:  Emott 
he  would  help  them  to  get  an  expected  call  postponed,  l^^*^*'^'' 
and  also  support  their  claim:  it  was  held  that  "such  an 
agreement  amounts  to  an  interference  with  the  course  of 
public  justice  " :  for  the  clear  intention  of  the  Winding-up 
Acts  is  that  the  proceedings  should  be  taken  with  reason- 
able speed  so  that  the  company's  affairs  may  be  settled  and 
the  shareholders  relieved;  and  therefore  any. secret  agree- 
ment to  deky  proceedings  to  the  prejudice  of  the  other 
shareholders  and  creditors  is  void  (e).     This  comes  near 
to  the  cases  of  secret  agreements  with  particular  creditors 
in  bankruptcy  or  composition:  and  those  cases  do  in  fact 

(a)  Coppoek  v.  Bower,  4  M.  &  W.  {d)  Cooth  v.  Jacl-tm,  6  Ves.  11, 

361.  81, 32. 

(6)  Hope  V.   Hope,  S  D.  M.  G.  (e)  FMioti  v.  RicharcUon,  L.  R.  6 

731.  C.  P.  744,  748  9,  per  Wmes,  J. 

(f)  Brown  v.  Brine,  1  Ex.  D.  5. 

X2 
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rest  partly  on  this  ground.  But  the  direct  fraud  on  the 
other  creditors  is  the  chief  element  in  them,  and  we  have 
therefore  spoken  of  them  under  an  earlier  head  (p.  256). 

Agr«e-  Agreements  to  refer  disputes  to  arbitration  are,  or  rather 

referaiM^    were,  to  a  certain  extent  regarded  as  encroachments  on 
to  urbitra-  the  proper  authority  of  courts  of  justice  by  the  substi- 
rvvalidT    tution  of  a  " domestic  forum '*  of  the  parties*  own  making. 
ftt  Com-     At  common  law  such  an  agreement,  though  so  far  valid 
that  an  action  can  be  maintained  for  a  breach  of  it  (a), 
does  not  "  oust  the  ordinary  jurisdiction  of  the  Court " — 
that  is,  cannot  be  set  up  as  a  bar  to  an  action  brought  in 
the  ordinary  way  to  determine  the  very  dispute  which  it 
was  agreed  to  refer.     Nor  could  such  an  agreement  be 
specifically  enforced  (6),  or  used    as  a  bar  to  a  suit  in 
equity  (c).     It  is  said  however  "  that  a  special  covenant 
Practically  i^ot  to  sue  may  make  a  difference  "  (o).    And  the  law  has 
^ble'^nd     ^^*  ^^^  directly  altered  (c):  but  the  Common  Law  Pro- 
aL."*?/'  cedure  Act,  1854  (17  &  18  Vict.  c.  125,  s.  11)  gave  the 
Act,  1854.  ^J^J^p^  ^  discretion  to  stay  proceedings  in  actions  or  suits 
on  the  subject-matter  of  an  agreement  to  refer,  which 
amounts  in  practice  to  enabling  them  to  enforce  the  agree- 
ment: and  this  discretion  has  as  a  rule  been  exercised  by 
courts  both  of  law  (d)  and  of  equity  (e)  in  the  absence  of 
special  circumstances,  such  as  a  case  where  a  charge  of 
fraud  is  made,  and  the  party  charged  with  it  desires  the 
inquiry  to  be  public  (/),  or  where  the  defendant  appeals 
to  an  arbitration  clause  not  in  good  faith,  but  merely  for 
the  sake  of  vexation  or  delay  (g).     A  question  whether  on 


(a)  Livingtton  v.  BalU,  6  £.  &  B.  Eq.  664. 
132,  24  L.  J.  Q.  B.  269.  (/)  Ru9i(U  v.  RuneO,  14  Ch.  D. 

(6)  Street  v.  Rigby,  6  Ves.   815,  at  p.  476  (Jeasel,  M.R.) 
818.  {9)li  Eq.  578  ;  WiU  v.  Corcoran, 

(c)  Cooke    V.   Coohe,    4    Eq.    77,  8   Ch.  476,  »k,   16  Eq.   571.     The 

86-7.  enactment  applies  only  where  there 

{d)  RancUffger  v.  Holmes^  L.  R.  1  is  at  the  time  of  action  brought 

€.  P.  679 ;  Seligmann  y,Le£outillier,  an  existing  agreement  for  reference 

ib,  681.  which  can  hd  carried  into  e£Fect. 

{e)  WilUrford  v.  Watton,  14  Eq.  RandeO,  Saunden  A  Co,  v.  Thomp- 

572,  8  Ch.  478 ;  Plewi  v.  BoJcer,  16  ton  (C.  A.),  1  Q.  B.  D.  748. 
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the  true  construction  of  an  arbitration  clause  the  subject- 
matter  of  a  particular  dispute  falls  within  it  is  itself  to  be 
dealt  with  by  the  arbitrator,  if  it  appears  from  the  nature 
of  the  case  and  the  terms  of  the  provision  for  arbitration 
that  such  was  the  intention  of  the  parties.  Otherwise  it 
must  he  decided  by  the  Court  (a). 

And  when  the  question  is  whether  an  agreement  con- 
taining an  arbitration  clause  is  or  is  not  determined,  that 
question  is  not  one  for  arbitration,  since  the  arbitration 
clause  itself  must  stand  or  fall  with  the  whole  agree- 
ment (6). 

Certain  statutory  provisions  for  the  reference  to  arbitra-  Special 
tion  of  internal  disputes  in  friendly  and  building  societies  'J^jJi^Son 
have  been  decided  (after  some  conflict)  to  be  compulsory  clauses. 
and  to  exclude  the  ordinary  jurisdiction  of  the  Courts  (c). 
The    Railway   Companies'  Arbitration  Act  1859  is  also 
compulsory  (d). 

Moreover  parties  may  if  they  choose  make  arbitration  Agree- 
a  condition  precedent  to  any  right  arising  at  all,  and  in  parties 
that  case  the  foregoing  rules  are  inapplicable :  as  where  "?ay  m»ke 
the  contract  is  to  pay  such  an  amount  as  shall  be  deter-  action 
mined  by  arbitration  or  found  due  by  the  certificate  of  a  ^^'^'^ 
particular  person  (e).   Whether  this  is  in  fact  the  contract,  tion. 
or  it  is  an  absolute  contract  to  pay  in  the  first  instance, 
with  a  collateral  provision  for  reference  in  case  of  difference 
as  to  the  amount,  is  a  question  of  construction  on  which 


(a)  Piercy  v.  Young  (C.  A.),  14  cicty  at  all.  Prentice  v.  London,  L. 

Ch.  D.  200,  208,  per  Jessel,  M.R.,  R.  10  C.  P.  679. 
onalifying  the    apparent  effect   of  {d)  Watford  ik  Rickmansworth  By, 

WilUsford  v.  Watton,  8  Ch.  478.  Co.  v.  Z.  «fc  N.   W.  By.  Co.,  8  Eq. 

{h)  Per  James,  L.  J.  in  Uandhj  231. 
Ity.  A  Dock  Co.  v.  L.  <fe  N.  W,  By.  (e)  ScoU  v.  Avery,  6  II.  L.  C.  811 ; 

Co,,  8  Ch.  at  p.  948.  which  does  not  overrule  the  former 

(c)    Thompson    v.  Planet  Bentfit  general  law  on  the  subject,  see  the 

Buiiding    Society,     15     Eq.    383  ;  judgments  of  Brett,  J.,  and  Kelly, 

Wright    V.     Monarch     Investment  C.  B.,  in  Ex.  Ch.  in  Editards  v. 

BuOding  Society,   5   Ch.    D.    726.  Aherayron,  Ssc.  Society,  1  Q.  B.  D. 

Not  so  where  Uie  real  question  is  568 ;  ScoU  v.  Corporation  of  Liver- 

whether  a  party  claiming  against  pool,  8  De  G.  &  J.  384.   Cp.  Collins 

the  society  is  a  member  of  the  so-  v.  Locke  ( J.C.)  4  App.  Ca.  674, 689. 
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there  has    been    some    difference  of  opinion   in  recent 
cases  (a). 

Mftinte-  We  now  come   to   a  class  of  transactions  which  are 

^^*^^  ^    specially  discouraged  as  tending  to  pervert  the  due  course 


P«*y«        of  justice  in  civil  suits. 

These  are  the  dealings  which  are  held  void  as  amounting 
to  or  being  in  the  nature  of  champerty  or  maintenance. 
The  principle  of  the  law  on  this  head  has  been  defined  to 
be  "  that  no  encouragement  should  be  given  to  litigation 
by  the  introduction  of  parties  to  enforce  those  rights  which 
others  are  not  disposed  to  enforce "  (6).  Maintenance  is 
properly  a  general  term  of  which  champerty  is  a  species. 
Their  most  usual  meanings  (together  with  certain  additions 
and  distinctions  now  obsolete)  are  thus  given  by  Coke  : — 

"  First,  to  maintain  to  have  part  of  the  land  or  anything 
out  of  the  land  or  part  of  the  debt,  or  any  other  thing  in 
plea  or  suit ;  and  this  is  called  cambipartia  [champaii, 
campi  j^Hitio],  champertie." 

The  second  is,  "when  one  maintaineth  the  one  side 
without  having  any  part  of  the  thing  in  plea  or  suit"  (c). 
Champerty  may  accordingly  be  described  as  "  maintenance 
aggravated  by  an  agreement  to  have  a  part  of  the  thing 
in  dispute  "  {d). 

Agreements  falling  distinctly  within  these  descriptions 

are  punishable  under  certain  statutes  (e).     It  has  always 

been  considered,  however,  that  champerty  and  maintenance 

are  offences  at  common  law,  and  that  the  statutes  only 

declare  the  common  law  with  additional  penalties  (/). 

EelaUon         Whether  by  way  of  abundant  caution   or  for  other 
of  the 

(o)  EUioU  V.  Hoyal  Exithangt  As-  7  E.  &  B.  58,  26  L.  J.  Q.  B.  64. 

9urance  Co,,  L.  R.  2  Ex.  237;  Daw-  (e)  8  Ed.  1.  (Stat.  We«tm.  1)  c 

tm  V.  Fitzgerald  (C.  A.),  1  Ex.  D.  25 ;  13  Ed.   1.  (Stat.  Westm.  2)  c 

257,  revg.  b.  c.  L.  R.  9  Ex.  7.  49  ;  28  Ed.  1.  at.  1.  c.  11 ;  SUt  de 

(6)  By  Lord  Abinger  in  Prosser  Conspiratoriboff,  temp,  incert.;  20 

V.  Edmonds,  1  Y.  &  C.  Ex.  481,  Ed.  3.  c.  4;  1  Ric  2.  c.  4 ;  7  Ric  2. 

497.  c  15 ;  and  32  H.  8.  c.  9,  of  which 

(c)  Co.  Lit  368  b.     Every  cham-  more  presently. 

perti  is  maintenance,  2  Ro.  Ab.  (/)  Ptchdlv,  IFa^ii,8M.&W. 

119  R.  691,  700;  2  Ro.  Ab.  114  D. 

(d)  Bovill,  ar^r.  in  Sprgt  v.  Porter^ 
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reasons,  the  law  was  in  early  times  applied  or  at  any  rate  •**^*®* 
asserted  with  extreme  and  almost  absurd  severity  (a).  It  oommon 
was  even  contended,  as  we  had  occasion  to  see  in  the  last  J^^^^ 
chapter,  that  the  absolute  beneficial  assignment  of  a  con-  policy  o£ 
tract  was  bad  for  maintenance.  The  modem  cases,  how- 
ever, proceed  not  upon  the  letter  of  the  statutes  or  of  the 
definitions  given  by  early  writers,  but  upon  the  real  object 
and  policy  of  the  law,  which  is  to  repress  that  which 
Knight  Bruce,  L.  J.  spoke  of  as  "  the  trafiic  of  merchandis- 
ing in  quarrels,  of  huckstering  in  litigious  discord,"  which 
decent  people  hardly  require  legal  knowledge  to  warn 
them  from,  and  which  makes  the  business  and  profit  of 
"  breedbates,  barretors,  counsel  whom  no  Inn  will  own,  and 
solicitors  estranged  from  every  roll"  (6).  On  the  other 
hand  the  Courts  have  not  deemed  themselves  bound  to 
permit  things  clearly  within  the  mischief  aimed  at  any 
moce  than  to  forbid  things  clearly  without  it.  They  have 
in  fact  taken  advantage  of  the  doctrine  that  the  statutes 
are  only  in  affirmance  of  the  common  law  to  treat  them  as 
giving  indications  rather  than  definitions ;  as  bearing  wit- 
ness to  the  general "  policy  of  the  law"  but  not  exhausting 
or  restricting  it.  It  is  not  considered  necessary  to  decide 
that  a  particular  transaction  amounts  to  the  actual  offence 
of  champerty  or  maintenance  in  order  to  disallow  it  as  a 
ground  of  civil  rights :  it  will  be  void  as  "  savouring  of 
maintenance"  if  it  clearly  tends  to  the  same  kind  of 
mischief. 

The  cases  are  somewhat  numerous,  and  various  in  their 
special  circumstances.  A  full  examination  of  them  would 
lead  us  to  a  length  out  of  proportion  to  the  place  of  the 
subject  here  (c).  Their  general  effect,  however,  is  suf- 
ficiently clear.  Of  maintenance  pure  and  simple,  an  im- 
portant head  in  the  old  books,  there  are  very  few  modem 
examples;  almost  all   the   decisions  illustrate   the  more 

(a)    See     Bacon's     Abridgment,      «t  pp.  680,  686. 
BCaintenAnce,  A.  (5.  250).  (c)  For  an  account  of  the  dccl- 

(6)  JUyndl  V.  i^prye,  I  D.  M.  G.      rions  see  Leake's  Digest,  780. 
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special  rule  against  champerty,  namely  that  "a  bargain 
whereby  the  one  party  is  to  assist  the  other  in  recovering 
property,  and  is  to  share  in  the  proceeds  of  the  action,  is 
illegal"  (a).  On  this  head  the  iniles  now  established  appear 
to  be  as  follows : — 

RideB  M  (a)  An  agreement  to  advance  funds  or  supply  evidence 
^~*°^"  with  or  without  professional  assistance  (or,  it  seems,  pro- 
fessional assistance  only)  (6)  for  the  recovery  of  property 
in  consideration  of  a  remuneration  contingent  on  success 
and  proportional  to  or  be  paid  out  of  the  property  re- 
covered is  void  (c). 

()8)  A  solicitor  cannot  purchase  the  subject-matter  of  a 
pending  suit  from  his  client  in  that  suit  (d)  :  but  he  may 
take  a  security  upon  it  for  advances  already  made  and 
costs  already  due  in  the  suit  (e). 

(7)  Except  in  the  case  last  mentioned,  the  purchase  of 
property  the  title  to  which  is  disputed,  or  which  is  the 
subject  of  a  pending  suit,  or  an  agreement  for  such  pur- 
chase, is  not  in  itself  unlawful  (/) :  but  such  an  agreement 
is  unlawful  and  void  if  the  real  object  of  it  is  only  to 
enable  the  purchaser  to  maintain  the  suit  (g). 

We  proceed  to  deal  shortly  with  these  propositions  in 
order. 

(o)  Agree-      a.  This  rule  was  laid  down  in  very  clear  terms  by  Tindal, 

ment  to 

(o)  Pep  Blackburn,  J.  ffutley  v.  8  Q.  R  112. 
HuUey,  L.  R.  8  Q.  B.  112.  (rf)  Wood  v.  Doumes,  18  Vea.  120 ; 

(6)  Per  Jeasel,  M.'R.IU  Attorneys  Simpton  ▼.  Lamb^  7  E.  &  K  84. 
and  Solicitors  Act,  1   Ch.  D.  573,  {e)   Anderson    v.    RadcUffe  (Ex. 

where  the  agreement  was  to  pay  the  Ch.),  E.  B.  k  E.  806  ;  29  L.  J.  Q. 

solicitors  in  the  event  of  success  a  B.  128. 

percentage  of  the   property   reco-  (/)  Hunter  v.  Danid,  4  Ha.  420  ; 

vered ;  but  probably  the  real  mean-  Knight  v.  Bowyer,  2  De  G.  &  J.  421, 

ing  of  it   was  that  the  solicitors  444. 

should  find  the  funds.     Cp.  OrtU  v.  {g)  Prosser  v.  Edmonds,  1  Y.  &  C. 

Zery,  16  C.  B.  N.  S.  73,  and  Strange  Ex.  481 ;  Harrington  v.  Long,  2  My. 

V.  Brennan,  cited  p.  314  below.  k  K.  690  ;  De  Uoghton  v.  Money,  2 

(c)  Stanley  v.  Jones,  7  Bing.  369;  Ch.  164 ;  Seear  v.  Lawson  (C.A.),  15 

Jt^ell  V.  Sprye,  1  D.  M.  G.  660 ;  Ch.  D.  426,  where  the  precise  ex- 

Sprye  v.  Porter,  7  E.  &  B.  58,  26  L.  tent  of  the  doctrine  is  treated  as 

J.  Q.  B.  64 ;  ffutley  v.  Ifutley,  L.  R.  doubtful. 
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C.  J.  in  Stanley  v.  Jones  (a),  which  seems  to  be  the  first  of  furnish 
the  modem  cases  at  law.  Sid^cT 

forlitiga- 
"  A  bargain  by  a  man  who  has  evidence  in  bis  own  possession  tion  on 

respecting  a  matter  in  dispute  between  third  persons  and  who  at  the  tcrnw  of 

same  time  professes  to  have  the  means  of  procuring  more  evidence,  J™^- 

to  purchase  from  one  of  the  contending  parties,  at  the  price  of  the  recovered 

evidence  which  he  so  possesses  or  can  procure,  a  share  of  the  sum  of  ^  ▼^^^d. 

money  which  shall  be  recovered  by  means  of  the  production  of  that 

very  evidence,  cannot  be  enforced  in  a  Court  of  law.*' 

It  is  quite  immaterial  for  this  purpose  whether  any  liti- 
gation is  already  pending  or  not,  although  the  offence  of 
maintenance  is  properly  maintaining  an  existing  suit,  not 
procuring  one  to  be  commenced.  It  is  obvious  that  the 
mischief  is  even  greater  in  the  case  where  a  person  is 
instigated  by  the  promise  of  indemnity  in  the  event  of 
failure  to  undertake  litigation  which  otherwise  he  would 
have  not  thought  of  If  a  person  who  is  in  actual  posses- 
sion of  certain  definite  evidences  of  jtitle  proposes  to  deliver 
them  to  the  person  whose  title  they  support  on  the  terms 
of  having  a  certain  share  of  any  property  that  may  be  re- 
covered by  means  of  these  evidences,  there  being  no  suit 
depending,  and  no  stipulation  for  the  commencement  of 
any,  this  is  not  unlawful :  for  litigation  is  not  necessarily 
contemplated  at  all,  and  in  any  case  there  is  no  provision 
for  maintaining  any  litigation  there  may  be  (6).  But  it  is  Verbal 
in  vain  to  put  the  agreement  in  such  a  form  if  these  terms  ^eff^jj. 
are  only  colourable  (c),  and  the  real  agreement  is  to  supply 
evidence  generally  for  the  maintenance  of  an  intended 
suit :  the  illegal  intention  may  be  shown,  and  the  trans- 
action will  be  held  void  (6).  Still  less  can  the  law  be 
evaded  by  slighter  variations  in  the  form  or  manner  of  the 
transaction :  for  instance,  an  agreement  between  solicitor 
and  client  that  the  solicitor  shall  advance  funds  for  carry- 
ing on  a  suit  to  recover  possession  of  an  estate,  and  in  the 

(a)  7  Bing.  869,  877.  (c)  As  a  matter  of  fact,  it  is  diffi- 

(6)  Sprye  v.  Porter,  7  E.  &  B.  58,      cult  to  suppose  that  they  could  ever 
26  L.  J.  Q.  B.  64.  be  otherwise. 
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eveut  of  success  shall  receive  a  sum  above  his  regular  costs 
"  according  to  the  interest  and  benefit "  acquired  by  the 
possession  of  the  estate,  is  as  much  void  as  a  bargain  for  a 
specific  part  of  the  property  (a).  So  where  a  solicitor  was 
to  have  a  percentage  of  the  fund  recovered  in  a  suit,  it  was 
held  to  be  not  the  less  champerty  because  he  was  not  hira- 
self  (and  in  fact  could  not  be)  the  solicitor  in  the  suit,  but 
employed  another  (6). 

An  agreement  by  a  solicitor  with  a  client  simply  to 
charge  nothing  for  costs  in  a  particular  action  is  not 
champerty  (c). 

iP)  Solid-      /3,  This  rule  came  to  be  laid  down  in  a  somewhat  curious 

wrn't  pur-  ^^y-     I^  Wood  V.  Downes  (d)  Lord  Eldon  set  aside  a  pur- 

chMe         chase  by  a  solicitor  from  his  client  of  the  res  litiffiosa, 

matter  of   partly  on  the  ground  of  maintenance.     But  it  is  to  be 

ST  "^     noted  as  to  this  ground  that  the  agreement  for  sale  was 

client.        in   substitution   for  a  previous  agreement  which  clearly 

anonwSouB.  amounted,  and  which  €he  parties  had  discovered  to  amount, 

to  maintenance :  and  the  Court  appears  to  have  inferred 

as  a  fact  that  it  was  all  one  illegal  transaction,  and  the  sale 

merely  colourable  (e).      The  other  ground,  which  alone 

would  have  been  enough,  was  the  presumption  of  undue 

influence  in  such  a  transaction,  arising  from  the  fiduciary 

relation  of  solicitor  and  client  (of  which  we  shall  speak  in 

a  subsequent  chapter).      The  Court  of  Queen's  Bench, 

however,   in  Simpson  v.   Lamb  (/)  followed  Wood  v. 

Dowries  as  having  laid  down,  as  a  matter  of  the  "  policy 

of  the  law,"  the  positive  nile  above  stated.     In  Andei^son 

(a)  Earle  v.  Mopwood,  9  C.  B.  N.  S.  {e)  Cp.  Sprye  v.  Porter,  tuprtt.    In 

566,  30  L.  J.  C.  P.  217.  Wood  v.  Dovmes  the  parties  do  not 

(&)  Strange  v.  Brennan,  15  Sim.  ^eem  to  have  even  kept  the  original 

846,  2  C.  P.  Cooper  (temp.  Gotten-  and  real  agreement  off  the  £ace  of 

ham)  1.    The  agreement  was  made  the  transaction  in  its  ultimate  shape, 

with  a  solicitor  hi  Ireland,  not  being  See  p.  123.     It  is  to  be  regretted 

a  solicitor  of  the  English  Court  of  that  the  reporter  did  not  preserre 

Chancery,  and  the  fund  to  be  re-  the  full  statement  of  the  facts  (p. 

covered  was  in  England.  122)    with    which    the    judgment 

(c)  Jennings  v.  Johnion,  L.  R.  8  opened. 

CP.  426.  (/)  7B.&B.84. 

{d)  18  Ves,  120. 
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V.  Saddiffe  (a),  unanimous  judgments  in  both  the  Q.  B.  and 
the  Ejc.  Ch.  added  the  qualification  that  a  conveyance  by 
way  of  security  for  past  expenses  is  nevertheless  good. 
The  Court  of  Exchequer  Chamber  showed  a  decided 
opinion  that  Simpson  v.  Lamb  had  gone  too  far,  but  with- 
out positively  disapproving  it  In  Knight  v.  Bowyer, 
again.  Turner,  L.  J.  said  "  I  am  aware  of  no  rule  of  law 
which  prevents  an  attorney  from  purchasing  what  anybody 
else  is  at  liberty  to  purchase,  subject  of  course,  if  he  pur- 
chases from  a  client,  to  the  consequences  of  that  rela- 
tion" (6).  But  the  case  before  the  Court  was  not  the 
purchase  by  a  solicitor  from  his  client  of  the  subject- 
matter  of  a  suit  va  which  he  vklb  solicitor;  Simpson  v. 
Lamb,  therefore,  was  only  treated  as  distinguishable  (6). 
The  case  must  at  present  be  considered  a  subsisting 
authority,  but  anomalous  and  not  likely  to  be  at  all 
extended  (c). 

7.  As  to  the  purchase  of  things  in  litigation  in  general,  (y)  Pur- 
the  authorities  cannot  all  be  reconciled  in  detail     But  the  object- 
distinction  which  nms  through  them  all  is  to  this  effect,  matter  o£ 
The  question  in  every  case  is  whether  the  real  object  be  not  in  itself 
to  acquire  an  interest  in  property  for  the  purchaser,  or '*°^^''^*^- 
merely  to  speculate  in  litigation  on  the  account  either  of 
the  vendor  and  purchaser  jointly  or  of  the  purchaser  alone. 
It  is  not  unlawful  to  purchase  an  interest  in  property 
though  adverse  claims  exist  which  make  litigation  neces- 
sary for  realizing  that  interest :  but  it  is  unlawful  to  pur- 
chase an  interest  merely  for  the  purpose  of  litigation.     In  But  is  un- 
other  words,  the  sale  of  an  interest  to  which  a  right  to  sue  ^lewii^ 
is  incident  is  good  (d)  ;  but  the  sale  of  a  mere  right  to  sue  intention 

is  bad  (e).  acquire  ft 

A  man  who  has  conveyed  property  by  a  deed  voidable  JJ^j™^^* 

(a)  E.  B.  &  E.  806, 28  L.  J.  Q.  B.  {d)  JHckinson    v.  Burrdl,  1   Eq. 

32,  29  ib.  128.  837,  342. 

(6)  2  De  6.  &  J.  at  p.  445.  (e)  Ih,;  Prower  v.  Edmonds,  1  Y. 

(c)  Cp.  howerer  the  Anstrian  Civil  &  C.  Ex.  481  (the  main  part  of  Lord 

Code,  which  makes  such  agreements  Abinger's  jadgment  is  extracted  in 

void  (§  879) .  A  note  to  Story,  Eq.  Jnr.  §  1040A). 
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in  equity  retains  an  interest  not  only  transmissible  by 
descent  or  devise,  but  disposable  inter  vivos  without  such 
disposition  being  champerty.  But  "  the  right  to  complain 
of  a  fraud  is  not  a  marketable  commodity/'  and  an  agree- 
ment whose  real  object  is  the  acquisition  of  such  a  right 
cannot  be  enforced  (a).  In  like  manner,  a  creditor  of  a 
company  may  well  assign  his  debt,  but  he  cannot  sell  as 
incident  to  it  the  right  to  proceed  with  a  winding-up 
petition  (6). 

The  payment  of  the  price  being  made  contingent  on  the 
recovery  of  the  property  is  probably  under  any  circum- 
stances a  sufficient,  but  is  by  no  means  a  necessary,  condi- 
tion of  the  Court  being  satisfied  that  the  real  object  is  to 
traffic  in  litigation.  If  the  purchase  is  made  while  a  suit 
is  actually  pending,  the  circumstance  of  the  purchaser  in- 
demnifying the  vendor  i^inst  costs  may  be  material,  but 
is  not  alone  enough  to  show  that  the  bargain  is  in  truth 
for  maintenance  (c).  But  the  only  view  which  on  the 
whole  seems  tenable  is  that  it  is  a  question  of  the  real 
intention  to  be  collected  from  the  facts  of  each  case,  for 
arriving  at  which  few  or  no  positive  rules  can  be  laid 
down. 

There  is  no  champerty  in  an  agreement  to  enable  the 
bond  fide  purchaser  of  an  estate  to  recover  for  rent  due  or 
injuries  done  to  it  previously  to  the  purchase  (d). 
Purchase  It  has  been  decided  in  several  modem  cases  that  the 
oomj^ay*'^  purchase  of  shares  in  a  company  for  the  purpose  of  in- 
with  inten-  stitutinff  a  suit  at  one's  own  risk  to  restrain  the  fifoveminc 
company  body  oi  the  company  from  acts  unwarranted  by  its  Con- 
or directors  gtitution  cannot  be  impeached  as   savouring  of  maintc- 

(a)  Prosser  v.  Edmonds  ;  De  Hogh-  590,  as  corrected  by  Kn  if/ht  v.  Bowycr, 
ton  V.  Money f  2  Ch.  164,  169.  Cp.  supra,  and  see  Uunter  v.  Daniel,  4 
HiU  V.  BoyUf  i  £q.  260,  and  qv.  Ha.  at  p.  430.  But  the  true  ground 
whether  the  right  to  cut  down  an  of  the  case  seems  the  same  as  in 
absolute  conveyance  to  a  mortgage  Proster  v.  Edmonds  and  De  Hogkton 
be  saleable:  Stear  v.  Lawson,  15  v.  Afrm^y,  namely  that  the  real  object 
Ch.  D.  426.  was  to  give  the  purchaser  a  Iocum 

(b)  Paris  Skating  Rink  Co,  (C.  A.),      standi  to- set  aside  a  deed  for  fraud. 
6  Ch.  D.  959.  {d)  Per  Cur.  (Ex.  Ch.),  WOliamM 

(c)  Harrington  v.  Long,  2  M.  &  K.      v.  Protheroe,  5  Bing.  309,  814, 
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nance  (a).     It  is  worth  while  to  note  that  it  was  recognized  atone'Bown 

as  long  ago  as  21  Ed.  3  that  a  purchase  of  property  pend-  mamte- 

ing  a  suit  aflfecting  the  title  to  it  is  not  of  itself  champerty :  ^^^^^' 

**  If  pending  a  real  action  a  stranger  purchases  the  land  of 

tenant  in  fee  for  good  consideration  and  not  to  maintain 

the  plea,  this  is  no  champerty  "  (6). 

The  statute  32  H.  8,  c.  9,  "Against  maintenance  and  Stat.  32 H. 

embracery,  buying  of  titles,  &c.,*'  deserves  special  mention.  None  shall 

After  reciting  the  mischiefs  of  "maintenance  embracery  ^"y»"?*V 
,  ..  ..111.        bargain  for 

champerty  subornation  of  witnesses  smister  labour  buying  any  right 

of  titles  and  pretensed  rights  of  persons   not  being   in  ^^^^ 

possession/'  and  confirming  all  existing  statutes  against  seller  hath 

maintenance,  it  enacts  that :  poasesdon 

"  No  person  or  persons,  of  what  estate  degree  or  condition  so  ever  ^^^  profits 
he  or  they  be,  shall  from  henceforth  bargain  buy  or  seU,  or  by  any  for  one 
ways  or  means  obtain  get  or  have,  any  pretensed  rights  or  titles,  or  y*""* 
take  promise  grant  or  covenant  %o  have  any  right  or  title  of  any 
person  or  persons  in  or  to  any  manors  lands  tenements  or  heredita- 
ments, but  if  such  person  or  persons  which  shall  so  bargain  sell  give 
grant  covenant  or  promise  the  same  their  antecessors  or  they  by 
whom  he  or  they  claim  the  same  have  been  in  possession  of  the  same 
or  of  the  reversion  or  remainder  thereof  or  taken  the  rents  or  profits 
thereof  by  the  space  of  one  whole  year  next  befoie  the  said  bargain 
covenant  grant  or  promise  made.'' 

The  penalty  is  forfeiture  of  the  whole  value  of  the  lands  Penalty 
(s.  2),  saving  the  right  of  persons  in  lawful  possession  to  *"  **^°^- 
buy  in  adverse  claims  (s.  4).  There  is  no  express  saving 
of  grants  or  leases  by  persons  in  actual  possession  who  have 
been  so  for  less  than  a  year :  but  either  the  condition  as 
to  time  applies  only  to  receipt  of  rents  or  profits  without 
actual  possession,  or  at  all  events  the  intention  not  to  touch 
the  acts  of  owners  in  possession  is  obvious  (c). 

This,  like  the  other  statutes  against  maintenance  and  Dealings 
champerty,  is  said  to  be  in  aflSrmance  of  the  common  ^*thin  the 

statute. 

(a)  See  Bloxam  v.  Metrop.  Ry,  Co.,  opinion  of  the  Serjeants  is  contra, 
3  Cb.  at  p.  353.  Cp.  4  Kent  Comm.  449. 

(6)  2  Ro.  Ab.  113  R ;  Y.  B.  21  E.  (c)  By  Mountagne,  C.  J.  Parirxdgt 

8.  10,  pL  33  [cited  as  52  in  Rolle] ;  V.  Strange,  Plowd.  88,  cited  in  Doe  d. 
but  in  50  Am.  323,  pL  3,  the  general       WiUiamy, Evans,  1  C.B.717;  ib,  89. 
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law  (a).     It  "  is  formed  on  the  view  that  possession  should 
remain  undisturbed.     Dealings  with  property  by  a  person 
out  of  possession  tend  to  disturb  the  actual  possession  to 
the  injury  of  the  public  at  large  "(6).     It  is  immaterial 
whether  the  vendor  out  of  possession  has  in  truth  a  good 
Agree-       title  or  not  (a).    An  agreement  between  two  persons  out 
^*^      of  possession  of  lands,  and  both  claiming  title  in  them,  to 
and  divide  recover  and  share  the  lands,  is  contrary  to  the  policy  of 
this  statute,  if  not  champerty  at  common  law :  therefore 
where  co-plaintiflFs  had  in  fact  conflicting  interests,  and  it 
was  sought  to  avoid  the  resulting  difficulty  as  to  the  frame 
of  the  suit  by  stating  an  agreement  to  divide  the  property 
in  suit  between  them,  this  device  (which  now  woidd  in  any 
case  be  disallowed  on  more  general  grounds)  (c)  was  unavail- 
ing ;  for  such  an  agreement,  had  it  really  existed,  would 
have  been  unlawful,  and  would  have  subjected  the  parties 
to  the  penalties  of  the  statute  (d). 
Sale  of  Where  after  the  death  of  a  lessee  a  stranger  had  entered, 

j^^l^jjjj^  and  remained  many  years  in  possession,  a  sale  of  the  term 
trator  out  by  the  administrator  of  the  lessee  was  held  void  as  contrary 
BionT^  to  the  statute,  although  in  terms  it  only  forbids  sales  of 
pretended  rights,  &c.,  under  penalties,  without  expressly 
Secus  sale  making  them  void  (e).  But  the  sale  of  a  contingent  right 
Utigious  o^  ^  mere  expectancy,  not  being  in  the  nature  of  a  claim 
ff™'  adverse  to  any  existing  possession,  is  npt  forbidden.  The 
sale  of  a  man's  possible  interest  as  the  devisee  of  a  living 
owner,  on  the  terms  that  he  shall  return  the  purchase- 
money  if  he  does  not  become  the  devisee,  is  not  bad  either 
at  common  law  as  creating  an  unlawful  interest  in  the 
present  owner's  death,  or  as  a  bargain  for  a  pretended  title 
under  the  statute  (/).  By  the  civil  law,  however,  such  con- 
tracts are  regarded  as  contra  honoa  mm^ea,    "  Huiusmodi 

(a)  See  note  (c)  p.  317.  Lord  Redesdale. 

(b)  Per  Lord  Eedesdale,  Cholmoti-'  {e)  Doe  d.    WUHamf  v.  EvanB^  1 
deUy  V.  CUnUm,  4  Bligh,  at  p.  76.  C.  13.  717, 14  L.  J.  C.  \\  287.    Cp. 

(c)  See  Coohe  t.  Cooke,  4  I).  J.  S.  above  as  to  the  coiutniction  of  pro* 
704  ;  Pryxev,  Pryge,  16  Eq.  86.  hibitory  statutes  in  general,  p.  270. 

(d)  CkolmondeUy    T.    ClinUm,   4  (/)  Cookv.PUld,  15  Q.  B.  460, 
Bligh  1, 48,  82,  per  Lord  Eldon  and      19  L.  J.  Q.  B.  441. 


tancy. 
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pactioues  odiosae  videntur  ei  plenae  tristissimi  et  periculosi 
eventus,"  we  read  in  a  rescript  of  Justinian  on  an  agree- 
ment between  expectant  co-heirs  as  to  the  disposal  of  the 
inheritance.  The  rescript  goes  on,  quite  in  the  spirit  of 
our  own  statute,  to  forbid  in  general  terms  all  dealings  "in 
alienis  rebus  contra  domini  voluntatem  "  (C.  2. 3.  de  pactis, 
30)  (a). 

Proceedings  in  lunacy  seem  not  to  be  within  the  general  Proceod- 
rules  as  to  champerty,  as  they  are  not  analogous  to  ordinary  lunacy  not 
litigation,  and  their  object  is  the  protection  of  the  person  ^^^"^  *^® 
and  property  of  the   lunatic,   which   is   in   itself  to   beapinBt 
encouraged;  and   "this  object  would  in  many  cases  bOp^" 
impeded  rather  than  promoted  by  holding  that  all  agree- 
ments relative  to  the  costs  of  the  proceedings  or  the  ultimate 
division  of  the  property  were  void  "  (6). 

As  to  maintenance  in  general,  maintenance  in  the  strict  M»inte- 
and  proper  sens§  is  understood  to  mean  only  the  mainte-  general, 
nance  of  an  existing  suit,  not  procuring  the  commencement 
of  a  new  one.  But  the  distinction  is  in  practice  immaterial 
even  in  the  criminal  law  (c).  It  is  of  more  importance  that 
a  transaction  cannot  be  void  for  champerty  or  maintenance 
unless  it  be  '*  something  against  good  policy  and  justice, 
something  tending  to  promote  unnecessary  litigation, 
something  that  in  a  legal  sense  is  immoral,  and  to  the 
constitution  of  which  a  bad  motive  in  the  same  sense  is 
necessary  "  (d).    Therefore,  for  example,  a  transaction  can- 

{a)  By  the  French  Code  Civil,  art.  (6)  Pense  v.  Perm,  7  CI.  &  F. 

1600  (followed  by  the  Italian  Code,  279,  816,  per  Lord  Cottenham. 

art  1460).     "On  no  peat  Tendre  la  (c)  See  Wood  v.  DowneSy  18  Ves. 

Bnccession  d'une  personne  vivante,  at  p.  125. 

mime  de  $on  coMetUemerU  :**  cp.  791,  (d)  Fischer  v.  Kamala  Naicker,  8 

1130.     The  Anrtrian  Code  (§  879)  Moo.  Ind.  App.  170,  187.    This  U 

also  expressly  forbids  the  alienation  not  necessarily  applicable  in  Eng- 

of  an  expected  inheritance  or  legacy.  land,  being  said  with  reference  to 

In  Roman  law  the  rale  that  the  in-  the  law  of  British  India,  where  the 

heritance  of  a  living  person  could  English  laws  against  maintenance 

not  be  sold  is  put  only  on  the  tech-  and  champerty  are  not  specifically 

nical  ground  *'  quia  in  rerum  natura  in  force  :  see  Pam  Coomar  Coondtto 

non  sit  quod  venierit "  (D.  18.  4.  de  v.  Chunder  Canto  Mooketject  2  App. 

hered.velactionevendita,  l,andsee  Ca.  186,  207-9.     But  it  fairly  re- 

eod.tU,7Al).  presents    the   principles  on  which 
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not  be  bad  for  maintenance  whose  object  is  to  enable  a 

principal  or  other  person  really  interested  to  assert  his 

rights  in  his  own  name  (a).     Nor  is  it  maintenance  for 

several  persons  to  agree  to  defend  a  suit  in  the  result  of 

which  they  have,  or  reasonably  believe  they  have,  a  conmiou 

interest  (6).     But  a  bargain  to  have  a  share  of  property  to 

be  recovered  in  a  suit  in  consideration  of  maintaining  the 

suit  by  the  supply  of  money  and  ^evidence  is  not  saved  from 

being  champerty  by  the  party's  having  a  mere  collateral 

interest  in  the  result  of  the  suit  (c). 

Certain  Lineal  kinship  in  the  first  degree  or  apparent  heirship, 

wiul^tify  ^^^  *^  *  certain  extent,  it  seems,  any  degree  of  kindred  or 

mainte-      affinity,  or  the  relation  of  master  and  servant,  may  justify 

not  cham-  acts  which  as  between  strangers  would  be  maintenance : 

V^^J-        but  blood  relationship  will  not  justify  champerty  (d). 

c.  Public        c.  As   to  matters  touching  legal  (and  possibly  moral) 
}^^^^^"^  duties   of  individuals   in  the  performance  of  which  the 

duties  of     public  have  an  interest, 
indivi- 
duals. Certain  kinds  of  agreements  are  or  have  been  considered 
unlawful  and  void  as  providing  for  or  tending  to  the  omis- 
sion of  duties  which  are  indeed  duties  towards  individuals, 
but  such  that  their  performance  is  of  public  importance. 
Agree-       To  this  head  must  be  referred  the  rule  of  law  that  a  father 
custody  or°  cannot  by  contract  deprive  himself  of  the  right  to  the 

education    custodv  of  his  children  (e)  or  of  his  discretion  as  to  their 
of  children.      ,         "J  __  i  .     i  i  .         ,  ^  i      .      i     i 

education.  He  *'  cannot  bmd  himself  conclusively  by  con- 
tract to  exercise  in  all  events  in  a  particular  way  rights 
which  the  law  gives  him  for  the  benefit  of  his  children  and 
not  for  his  own."  And  an  agreement  to  that  effect — such 
as  an  agreement  made  before  marriage  between  a  husband 

English  judges  have  acted  in  the  (6)  Findon  v.  Parlcr,  11  M.  &  W. 

modem  cases.      The  result  of  the  676.     Cp.  2  Bo.  Ab.  115  G. 

Indian  case  last  mentioned  seems  to  (c)  HuUey  v.  Jfuttey,  L.  R.  8  Q. 

be  that  in  British  India  the  Courts  B.  112. 

are  free  to  adopt  the  doctrine  of  {d)  Hudey  v.  HutUy,  L.  R.  8  Q. 

champerty,  eo  far  as  they  think  it  B.  112.     See  2  Ro.  Ab.  115-116. 

reasonable,  as  part  of  the  general  (e)  Jle  Andreu%  L.  R.  8  Q.  B.  153, 

judicial  scheme  of  public  policy.  and  authorities  there  coUected. 
(a)  Jbid, 


Digitized  by  VjOOQ IC 


CUSTODY  OF  CHILDREN.  321 

and  wife  of  different  religions  that  boys  shall  be  educated 
in  the  religion  of  the  father,  and  girls  in  the  religion  of  the 
mother — cannot  be  enforced  as  a  contract  (a). 

After  the  father's  death  the  Ck)urt  has  a  certain  discretion. 
The  children  are  indeed  to  be  brought  up  in  his  religion, 
unless  it  is  distinctly  shown  by  special  circumstances  that 
it  would  be  contrary  to  the  infant's  benefit  (6).  When  such 
circumstances  are  in  question,  however,  the  Court  may 
inquire  "  whether  the  father  has  so  acted  that  he  ought  to 
be  held  to  have  waived  or  abandoned  his  right  to  have  his 
children  educated  in  his  own  religion  " ;  and  in  determining 
this  the  existence  of  such  an  agreement  as  above  mentioned 
is  material  (c).  The  father's  conduct  in  giving  up  the 
maintenance,  control,  or  education  of  his  children  to  others 
may  not  only  leave  the  Court  free  to  make  after  his  death 
such  provision  as  seems  in  itself  best ;  it  may  preclude  him 
even  from  asserting  his  rights  in  his  lifetime  (d). 

Clauses  in  separation  deeds  or  agreements  for  separation,  In  amrm- 
purporting  to  bind  the  father  to  give  up  the  general  custody  ^^^ 
of  his  children  or  some  of  them,  have  for  the  like  reasons 
been  held  void ;  and  specific  performance  of  an  agreement 
to  execute  a  separation  deed  containing  such  clauses  has 
been  refused  (e).  In  one  case,  however,  such  a  contract  can 
be  enforced ;  namely  where  there  has  been  such  misconduct 
on  the  father's  part  that  the  Court  would  have  interfered 
to  take  the  custody  of  the  children  from  him  in  the  exercise 
of  the  appropriate  jurisdiction  and  on  grounds  independent 
of  contract.  The  general  rule  is  only  that  the  custody  of 
children  cannot  be  made  a  mere  matter  of  bargain,  not  that 
the  husband  can  in  no  circumstances  bind  himself  not  to 
set  up  his  patemaJ  rights  (/). 

(a)  Andreuis  v.  SaU,  8  Ch.   622,  (<)  VcmsUtaH  v.  VansiUaH,  2  De 

636.  G.  k  J.  249, 259.    As  to  the  vaUditj 
{h)  Hawlcfworik  v.  ffawkttporih,  6       of  partial  restrictions  of  the  hus- 

Ch.  639.  band's  right,  Hamilton  v.  Hector^  6 

(c)  And/rem  v.  SaU,  8  Ch.  »t  p.      Ch.  701,  13  Eq.  611. 

637.  (/)  Sveift  v.  Sv}\ft,  4  D.  F.  J.  710, 

(d)  Ly<miy,BUnJnn,JB<i.  245, 256,       714  ;  and  see  the  remarks  in  6  Ch. 
263.  705,  18  £q.  520. 
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w  Vict         The  law  on  this  point  is  now  modified  by  the  Act  36 
Vict  a  12,  which  enacts  (s.  2)  that 

"No  agreement  contamed  in  any  separation  deed  between  the 
father  and  mother  of  an  infant  or  infants  shall  be  held  to  be  invalid 
by  reason  only  of  its  providing  that  the  father  of  such  infant  or 
infants  shall  give  np  the  custody  or  control  thereof  to  the  mother  : 
Provided  always  that  no  Court  shall  enforce  any  such  agreement  if 
the  Court  shall  be  of  opinion  that  it  will  not  be  for  the  benefit  of  the 
infant  or  infants  to  give  effect  thereta" 

This  Act  does  not  enable  a  father  to  delegate  his  general 
rights  and  powers  as  regards  his  infant  children  (a). 

On  this  The  objections  formerly  entertained  (as  we  have  seen) 

pKrt,the     first  against  separation  deeds  in  general,  and  afterwards 
dodbrine8    ^Qy^^  to.  quite  recent  times  against  giving  fall  efiect  to 
ration        them  in  courts  of  equity,  were  based  in  part  upon   the 
^^^ .     same  sort  of  grounds :  and  so  are  the  reasons  for  which 
agreements  providing  for  a  future  separation  have  always 
been  held  invalid.     For  not  the  parties  alone,  but  society 
at  large  is  interested  in  the  observance  of  the  duties  inci- 
dent to  the  marriage  contract,   as  a  matter  of  public 
example  and  general  welfare, 
and  as  to        Considerations  of  the  same  kind  enter  into  the  policy  of 
offices.       the  law  with  respect  to  the  sale  of  offices,  also  spoken  of 
above.    Such  transactions  clearly  involve  the  abandonment 
or  evasion  of  distinct  legal  duties. 
Insoranoe       On  similar  grounds,  again,  seamen's  wages,  or    any 
^f^^^  *  remuneration  in  lieu  of  such  wages^  cannot  be  the  subject 
of  insurance  at  common  law  (6).    The  reason  of  this  is 
said  to  be  ''  that  if  the  title  to  wages  did  not  depend  upon 
the  earning  of  freight  by  the  performance  of  the  voyage, 
seamen  would  want  one  great  stimulus  to  exertion  in  times 
of  difficulty  and   danger"  (c).     This  reason  however  is 
removed  in  England  by  the  Merchant  Shipping  Act  1864 
(17  &  18  Vict.  c.  104,  s.  183),  which  makes  the  right  to 

(a)  Re  Buani  (C.  A.),  11  Ch.  D.      R.  167. 
508,  518.  (e)  Kent,  Oomm.  8.  269. 

(6)  Wehster  v.  De    TcHet,   7  T. 
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wages  independent  of  freight  being  earned.  The  question 
has  not  yet  presented  itself  for  decision  whether  the  rule 
founded  upon  it  is  to  be  considered  as  removed  also. 

It  has  never  been  decided,  but  it  seems  highly  probable,  Agree- 
that  agreements  are  void  which  directly  tend  to  discourage  JJ^nit 
the  performance  of  social  and  moral  duties.     Such  would  "oci^daty. 
be  a  covenant  by  a  landowner  to  let  all  his  cultivable  land 
lie  waste,  or  a  clause  in  a  charter-party  prohibiting  devi- 
ation even  to  save  life  (a). 

D.  As  to  agreements  unduly  limiting  the  freedom  of  »•  Public 
individual  action.  S^mof 

There  are  certain  points  in  which  it  is  considered  that  individn»l 

.  ...  actioij, 

the  choice  and  free  action  of  individuals  should  be  as 

unfettered  as  possible.  As  a  rule  a  man  may  bind  him- 
self to  do  or  omit,  or  to  procure  another  to  do  or  omit, 
anything  which  the  law  does  not  forbid  to  be  done  or 
left  undona  The  matters  as  to  which  this  power  is  speci- 
ally limited  on  grounds  of  general  convenience  are  :-^ 

(a)  Marriage. 

08)  Testamentary  dispositions. 

(7)  Trade. 

(a)  Marriage  is  a  thing  in  itself  encouraged  by  the  law;  (a)  Mar- 
the  marriage  contract  is  moreover  that  which  of  all  others  i?iSrriage 
should  be  the  result  of  full  and  free  consent.     Certain  *>roka«»'* 
agreements  are  therefore  treated  as  against  public  policy  menta 
either  for  tending  to  impede  this  freedom  of  consent  and  ^^^^ 
introduce  unfit  and  extraneous  motives  into  the  contracting 
of  particular  marriages,  or  for  tending  to  hinder  marriage 
in  general.    The  first  class  are  the  agreements  to  procure 
or  negotiate  marriages  for  reward  which  are  known  as 
marriage  brokage  contract&    All    such    agreements  are 
void  (6),  and  services  rendered  without  request  in  procur- 
ing or  forwarding  a  marriage  (at  all  events  a  clandestine  or 

(a)  Per  Cockburn,  C.  J.  5  C.  P.  D.  {b)  E.g.  CoU  v.  0(b$<m,  1  Vea.  Sr. 

at  p.  806 .  608.     See  Story,  Eq.  Jiir.  §§  260  sqq, 

t2 
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improper  one)  are  not  merely  no  consideration,  but  an 
illegal  consideration,  for  a  subsequent  promise  of  reward ; 
which  promise,  even  if  under  seal,  is  therefore  void  (a).  The 
law  is  said  to  be  comparatively  modem  on  this  head  :  but 
it  has  already  ceased  to  be  of  any  practical  importance  (6). 
The  Austrian  Code  agrees  with  our  law  (§  879). 

Agree-  We  pass  on  to  the  second  class,  agreements  "  in  restraint 

general      of  marriage"   as   they  are  called.     An  agreement  by  a*. 

reatraiot     bachelor  or  spinster  not  to  marry  at  all  is  clearly  void  (c); 

riage  void.  SO,  it  seems,  would  be  a  bare  agreement  not  to  marry 
within  a  particular  time  (d).  In  Lotve  v.  Peere  (e)  a 
covenant  not  to  marry  any  person  other  than  the  covenantee 
was  held  void.  A  promise  to  marry  nobody  but  A.  B. 
cannot  be  construed  as  a  promise  to  marry  A.  B.  and  is 
thus  in  mere  restraint  of  marriage :  and  even  if  it  could,  it 
was  thought  doubtful  whether  an  unilateral  covenant  to 
marry  A.  B.  would  be  valid,  A.  B.  not  being  bound  by  any 
reciprocal  promise  (/).  Lord  Mansfield  threw  out  the  opinion 
(not  without  followers  in  our  own  time)  (g),  that  even  the 
ordinary  contract  by  mutual  promises  of  marriage  is  not 
free  from  mischievous  consequences.  The  decision  was 
affirmed  in  the  Exchequer  Chamber,  where  it  was  observed 
that:— 

"  Both  ladies  and  gei^emen  -  .  .  frequently  are  induced  to 
promise  not  to  marry  any  other  persons  but  the  objects  of  their 
present  passion  ;  and  if  the  law  should  oot  rescind  such  engagements, 
they  would  become  prisoners  for  Hfe  at  the  will  of  most  inexorable 
jailors — disappointed  lovers"  (h). 

(a)  WiUiamaon  v.  (TOon,  2  Sch.  k  {d)  Hartley  v.  Rice,  10  East  22  (a 

L.  857.  wager). 

(6)  In  tbe  Boman  law  these  con-  (e)  4  Bcdrr.  2225,  in  fix.  Ch.Wilm. 

tracts  were  good  apart  from  special  864. 

legislation  :  they  were  limited  as  to  (/)  Bnt  of  this  ^ :  for  a  refusal 

amount  (though  with  an  expression  by  A.  B.  to  marry  on  request  within 

of   general  dLapproval)  by  a  con-  a    reasonable    time    would    sur^y 

stitution  preserved  only  in  a  Greek  discharge  the  promisor  on  general 

epitome :  C.  5. 1 .  de  sponsalibus,  &c.  6.  principles. 

(c)  Ixnce  V.  Peers,  Wilmot   871  :  {g)  i  Burr.  2230  ;  per  Martin,  B. 

where  it  is  said  that  it  is  a  contract  HaU  y.  WHght,  £.  B.  &  K  at  p.  7S8, 

to  omit  a  moral  duty,  and  "  tends  29  L.  J.  Q.  B.  at  p.  49. 

to  depopulation,  the  greatest  of  all  (h)  Wilm.  871. 
political  sins." 
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We  do  not  know  of  any  express  decision,  but  it  may  be 
gathered  from  the  analogy  of  the  cases  on  conditions  that 
a  contract  not  to  marry  some  particular  person,  or  any  per- 
son of  some  particular  class,  would  be  good  unless  the  real 
intention  appeared  to  be  to  restrain  marriage  altogether; 
and  that  a  contract  by  a  widow  or  widower  not  to  marry 
at  all  would  probably  be  good  (a).     The  learning  of  con-  Aj  to  con- 
•  ditions  in  restraint  of  marriage  (which  adways  or  almost  rwtnl^ot 
always  occur  in  wills)  does  not  properly  fall  within  our  marriage, 
subject.     Nevertheless  it  may  be  worth  while  to  give  a 
summary  statement  of  what  is  believed  to  be  the  result 
of  the  authorities. 

Conditions  in  restraint  of  marriage : — 

If  precedent,  ^re  with  trifling  exceptions  (if  any)  valid  as  to  both 
real  and  personal  estate. 

If  subsequent, — 

General  restraint  Gk>od,  it  seems,  as  to  real  estate  (see  1  Atk. 
380,  n.) ;  at  any  rate  if  the  disposition,  in  whatever  form,  can  be 
taken  to  show  an  intention  not  of  discouraging  marriage  but  of 
making  a  provision  until  marriage :  Jones  v.  Jones,  1  Q.  B.  D.  279. 

Bad  as  to  personal  estate  (&)  or  mixed  fund  (or  a  fund  arising  only 
from  sale  of  realty,  semble) ;  Bellairs  v.  Bellairs,  18  Eq.  510 — and 
this  whether  there  is  a  gift  over  or  not. 

Particular  restraint  Good  as  to  real  estate  (1  Ro.  Ab.  418  X., 
pL  6)  ;  and  good  as  to  personal  estate  if  there  is  a  gift  over,  other- 
wise not. 

These  roles  do  not  apply  to  conditions  restraining  the  second 
marriage  either  of  a  woman :  Newton  v.  Marsden,  2  J.  &  H.  366,  or 
of  a  man  :  Allen  v.  Jackson,  (C.  A.)  1  Ch,  D.  399. 

Nor  to  conditional  limitations  (as  a  gift  until  marriage)  in  a  dis- 
position of  either  real  or  personal  estate. 

The  Master  of  the  Rolls  observed  in  a  late  case  (c) 
that  the  rule  against  conditions  in  restraint  of  marriage,  at 
first  adopted  from  the  ecclesiastical  courts  on  grounds  of 
public  policy,  has  been  so  modified  in  its  application  by 

(a)  See  Scott  v.  Tyler,  in  2  Wh.&      v.  Rennoldson,  2  Ha.  570. 

T.  L.  C.  and  notes.  (c)  Bellairs  v.   BelUira,   IS    Eq. 

(b)  For  a  general  account  of  the      510,  516. 
doctrine  ae  to  personalty  see  Morley 
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courts  of  equity  that  it  can  now  be  treated  only  as  an 
arbitrary  rule  of  construction.  A  glance  at  the  statement 
above  will  show,  if  we  may  be  allowed  to  say  so,  the 
complete  justness  of  the  remark.  By  the  law  of  France 
promises  of  marriage  are  invalid,  **  comme  portant  atteiute 
ik  la  liberty  illimit^  qui  doit  exister  dans  les  manages  "  : 
nevertheless  if  actual  special  damage  (prejudice)  can  be 
shown  to  have  resulted  from  non-ful61ment  of  the  promise, 
the  amount  of  it  can  be  recovered,  it  would  seem  as  due 
ex  delicto  rather  than  ex  contractu  (a). 

13.  An  agreement  to  use  influence  with  a  testator  in 
favour  of  a  particular  person  or  object  is  void  (6).  On  the 
other  hand,  it  is  well  established  that  a  man  may  validly 
bind  himself  or  his  estate  by  a  contract  to  make  any  par- 
ticular disposition  (if  in  itself  lawful)  by  his  own  will  (c). 
Such  contracts  were  not  recognized  by  Eoman  law  (d), 
and  even  a  gift  inter  vivos  of  all  the  donor's  after-acquired 
property  would  have  been  bad  as  an  evasion  of  the  rule  : 
but  in  the  modem  civil  law  of  Grennany,  as  with  us, 
a  contract  of  this  sort  (Erbvertrag)  is  good  (e). 

y.  Agreements  in  restraint  of  trade.  It  would  be  im- 
possible to  give  an  adequate  account  of  this  subject  on 
the  plan  and  within  the  limits  of  this  book ;  and  it  is 
satisfactory  to  feel  that  any  attempt  to  do  so  is  rendered 
needless  by  the  place  already  given  to  it  in  a  work  of  no 
small  authority  (/).  We  shall  here  only  give  the  prin- 
ciples and  the  short  results  of  the  authorities,  with  some 
mention  of  recent  decisions. 


(a)  See  notes  in  Sirey  &  GUbert 
on  Code  Civ.  art  1142.  Nos.  11.19. 

(6)  />e(enAamv.aae,lVes.Sr.276. 

(c)  De  Beil  ▼.  Thammm,  8  Beav. 
469,  P.  0.  nom.  HammertUy  v.  Baron 
de  Beil,  12  CL  &  F.  45 ;  Brookman's 
tr.  5  Gh.  182.  Whether  a  covenant 
to  exercise  a  power  of  testamentary 
appointment  in  a  particular  way  be 
valid,  quaere:  Thaeker  v.  Key,  8 
£q.  408  ;  Butted  v.  Plummer,  6  Ch. 


160 ;  per  Brett,  L.  J.,  Palmur  v. 
Loehe,  15  Ch.  D.  at  p.  800. 

{d)  Stipnlatio  hoc  modo  oonoepta: 
Si  heredem  me  non  feoeris,  tantom 
dare  spondee  f  inntilis  est,  qniaoontra 
bonos  mores  est  haec  stipnlatio.  D. 
45.  1.  de  V.  a  61. 

{e)  Savigny,  Syst  4.  142-5. 

(/)  See  notes  to  MUehd  v.  iZey- 
nolds,  1  Sm.  L.  C.  406. 
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The  general  rule  is  that  a  man  ought  not  to  be  allowed  ^?*^ 
to  restrain  himself  by  contract  from  exercising  any  lawful 
craft  or  business  at  his  own  discretion  and  in  his  own  way. 
Partial  restrictions,  however,  are  admitted  to  the  extent 
and  for  the  reasons  to  be  presently  stated.  Thus  an  Hilton  v. 
agreenSent  between  several  master  manufacturers  to  regu-  *  ^^' 
late  their  wages  and  houj^  of  work,  the  suspending  of 
work  partially  or  altogether,  and  the  discipline  and 
management  of  their  establishments,  by  the  decision  of 
a  majority  of  their  number,  is  in  general  restraint  of  trade 
as  depriving  each  one  of  them  of  the  control  of  his  own 
business,  and  is  therefore  not  enforceable  (a).  It  makes 
no  difference  that  the  object  of  the  combination  is  alleged 
to  be  mutual  defence  against  a  similar  combination  of 
workmen.  The  case  decides  on  the  whole  that  neither  an 
agreement  for  a  strike  nor  an  agreement  for  a  lock-out  is 
enforceable  by  law.  The  Court  of  Exchequer  Chamber 
thus  expressed  the  general  principle  in  the  course  of  their 
judgment : — 

"Prima  fecie  it  is  the  privilege  of  a  trader  in  a  free  country,  in  all 
matters  not  contrary  to  law,  to  regulate  his  own  mode  of  carrying 
it  Piis  trade]  on  according  to  his  own  discretion  and  choice.  If  the 
law  has  in  any  matter  [qu,  manner?]  regulated  or  restrained  his 
mode  of  doing  this,  the  law  must  be  obeyed.  But  no  power  short  of 
the  general  law  ought  to  restrain  his  free  discretion  "  (6). 

It  is  not  an  unlawful  restraint  of  trade  for  several 
persons  carrying  on  the  same  business  in  the  same  place 
to  agree  to  divide  the  business  among  themselves  in  such  a 
way  as  to  prevent  competition,  and  provisions  reasonably 
necessary  for  this  purpose  are  not  invalid  because  they 
may  operate  in  partial  restraint  of  the  parties'  freedom  to 

(a)  EUton  ▼.  Eckerdey,  6  £.  &  B.  workmen  are  protected  against  the 
47,  in  Exch.  Ch.  ib.  66  ;  24  L.  J.  Q.  criminal  law,  thongh  not  enforce- 
B.  353,  25  t6.  199.  The  dicta  there  able.  It  would  be  difficult  to  main- 
leave  it  doubtful  if  the  agreement  tain  that  the  like  agreements  between 
Would  be  a  criminal  offence  at  com-  masters,  though  not  named,  are  not 
mon  law.  By  the  Trade  Union  Act»  within  the  meaning  of  the  Act 
1871,  84  &  85  Vict,  a  81,  m.  2-5,  (6)  6  E.  &  B.  at  p.  74-5. 
agreements  of   this  kind  between 
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exercise  their  trade.  But  a  provision  that  if  other  persons, 
strangers  to  the  contract,  do  not  employ  in  particular 
cases  that  one  of  the  contracting  parties  to  whom  as 
between  themselves  the  business  is  assigned  by  the 
agreement,  then  none  of  the  others  will  accept  the 
employment,  is  bad  (a). 

The  reasons  against  allowing  agreements  in  unlimited 
restraint  of  trade  are  set  forth  at  large  in  the  leading  case 
of  Mitchel  v.  Reynolds  (b),  and  at  a  more  recent  date 
(1837)  were  put  somewhat  more  concisely  by  the  Supreme 
Court  of  Massachusetts,  who  held  a  bond  void  which  was 
conditioned  that  the  obligor  should  never  carry  on  or  be 
concerned  in  iron-founding : — 

''  1.  Such  contracts  injure  the  parties  making  them,  because  they 
diminish  their  means  of  procuring  livelihoods  and  a  competency  for 
their  families.  They  tempt  improvident  persons  for  the  sake  of  gain 
to  deprive  themselves  of  the  power  to  make  future  acquisitiona. 
And  they  expose  such  persons  to  imposition  and  oppression. 

2.  They  tend  to  deprive  the  public  of  the  services  of  men  in  the 
employments  and  capacities  in  which  they  may  be  moet  useful  to  the 
community  as  well  as  themselves. 

3.  They  discourage  industry  and  enterprise,  and  diminish  the 
products  of  ingenuity  and  skilL 

4.  They  prevent  competition  and  enhance  prices. 

5.  They  expose  the  public  to  all  the  evils  of  monopoly  "  (c). 

The  second  and  fifth  of  these  reasons  appear  to  be  the 
strongest  and  really  efficient  ones  in  themselves  and  to 
have  been  so  as  a  matter  of  history.  The  first  might  be 
applied  to  almost  any  bad  bargain,  and  the  third  and 
fourth,  so  far  as  really  admissible,  are  only  partial  state- 
ments of  the  fifth. 
For  allow-  The  admission  of  limited  restraints  is  commonly  spoken 
reatmnt.  of  as  an  exception  to  the  general  policy  of  the  law.  But 
it  seems  better  to  regard  it  rather  as  another  branch  of  it. 


(a)  Gonitis  V,  Locke  {J,  C.),iApp. 
Ca.  674,  688 ;  Jones  v.  North,  19 
£q.  426,  a  case  not  free  from  diffi- 
cmtiee  on  other  grounds. 


(6)  1  P.  Wms.  181, 1  Sm.  L.  C. 
406. 

(c)  Ali^er  V.  Thacker,  19  Pidc.  51, 
64. 
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Public  policj  requires  on  the  one  hand  that  a  man  shall 
not  by  contract  deprive  himself  or  the  state  of  his  labour 
skill  or  talent ;  and  on  the  other  hand,  that  he  shall  be 
able  to  preclude  himself  from  competing  with  particular 
persons  so  far  as  necessary  to  obtain  the  best  price  for  his 
business  or  knowledge,  when  he  chooses  to  sell  it.  Re- 
striction which  is  reasonable  for  the  protection  of  the 
parties  in  such  a  case  is  allowed  by  the  very  same  policy 
that  forbids  restrictions  generally,  and  for  the  like  rea- 
sons (a). 

It  has  been  suggested  by  a  learned  American  writer  Questions 
that  in  its  origin  the  doctrine  was  founded  on  a  much  JLtorlcal 
more  obvious  and  immediate  inconvenience  than  can  be  oj^g^ 
now  assigned  as  the  consequence  of  allowing  these  con-  doctrine. 
tracts.     It  dates  from  the  time  when  a  man  could  not 
lawfully  exercise  any  trade  to  which  he  had  not  been  duly 
apprenticed  and  admitted :  so  that  if  he  covenanted  not 
to  exercise  his  own  trade^  he  practically  covenanted  to 
exercise  none — in  other  words  not  to  earn  his  living  at 
all  (6).     One  might  even  go  a  step  farther:  for  by  the 
statute  5  Eliz.  c.  4  (now  wholly  repealed  by  the  Conspiracy 
and  Protection  of  Property  Act,  1875,  38  &  39  Vict.  c.  86) 
which  consolidated  earlier  Acts  of  the  same  kind,  not  only 
the  common,  labourer,  but  the  artificer  in   any  one  of 
various  trades,  was  compellable  to  serve  in  his  trade  if 
unmarried  or  under  the  age  of  30  years,  and  not  a  forty- 
shilling  freeholder  or  copyholder  or  "worth  of  his  own 
goods  the  clear  value  of  ten  pounds."     An  agreement  by 
a  person  within  the  statute  not  to  exercise  his  own  trade 
might  therefore  be  deemed,  at  any  rate  if  unlimited,  to 
amoimt  to  an  agreement  to  omit  a  legal  duty — which  of 
course  is  positively  illegal     But  it  must  not  be  forgotten  Absolute 
that  absolute  freedom  of  trade  is  positively  asserted  as  the  oTteSe 
normal  state  of  things  always  assumed  and  upheld  by  the  averted 

(a)  Jamee,  V.-O.  Leatktr  Cloth  Co.  (6)  Parsons  on  Contracts,  2.  255. 

y.  .Lorsorti,  9  Sq.  845,  853. 


Digitized  by  VjOOQ IC 


330 


UNLAWFUL  AQREBMENTS. 


by  Coke 
as  old 
common 
law. 


Partbl 
restraint 


common  law;  wherefore  it  may  be  doubted  if  any  arti6cial 
explanation  is  wanted.  It  was  resolved  in  the  Ipswich 
Tailors'  case  (a)  that  at  the  common  law  no  man  could  be 
prohibited  from  working  in  any  lawful  trade :  and  it  was 
said  that 

*^  The  Stat  of  5  Eliz.  4,  which  prohibits  every  person  from  using 
or  exercising  any  ciaft  mystery  or  occupation,  unless  he  has  been  an 
apprentice  by  the  space  of  seven  years,  was  not  enacted  only  to  the 
intent  that  workmen  should  be  skilful,  But  also  that  youth  should 
not  be  nourished  in  idleness,  but  brought  up  and  educated  in  lawful 
sciences  and  trades :  and  thereby  it  appears,  that  without  an  act  of 
parliament  (6)  none  can  be  prohibited  from  working  in  any  lawful 
trade." 

And  certain  ordinances,  by  which  the  tailors  of  Ipswich 
forbade  any  one  to  exercise  the  trade  of  a  tailor  there 
until  he  had  presented  himself  to  the  master  and  wardens 
and  satisfied  them  of  his  qualification,  were  held  void, 
inasmuch  as 

**  Ordinances  for  the  good  order  and  government  of  men  of  trades 
and  mysteries  are  good,  but  not  to  restrain  any  one  in  his  lawful 
mystery  **  (c). 


It  seems  certain  that  partial  restraints  were  recognized 
J|2dgo«i  ^  ^^^^  ^^  ^^  ^^^7  time.  This  appears  from  the  Dyer's 
in  2  H.  5.  case  in  2  H.  5  (Pasch.,  fo.  5,  pL  26),  which  has  been  some- 
times misunderstood.  The  action  was  debt  on  a  bond 
conditioned  that  the  defendant  should  not  use  his  craft  of 
a  dyer  in  the  same  town  with  the  plaintiff  for  half  a  year  : 
a  contract  which  would  now  be  clearly  good  if  made  upon 
valuable  consideration.  The  defence  was  that  the  con- 
dition had  been  performed.  To  this  Hull,  J.  said:  "To 
my  mind  you  might  have  demurred  to  him  that  the 
obligation  is  void,  because  the  condition  is  against  the 
Common  Law  ;  and  per  Dieu  (d)  if  the  plaintiff  were  here 


(a)  11  Co.  Rep.  58a,  54^. 

(6)  So  again  in  the  case  of  Mo- 
nopolieif  ib.  876. 

(c)  Cp.  the  cane  of  the  Cloth- 
workers^  Co.  mentioned  ib,  866. 


{d)  This  expletive  is  not  nniqne  in 
the  Year  Books  :  nor  is  it,  at  that 
date,  altogether  condnsiTe  (as  mo< 
dem  writers  assume)  to  show  that 
the  speaker  had  lost  his  temper. 
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he  should  go  to  prison  till  he  had  made  fine  to  the  King." 
But  it  does  not  appear  that  this  dictam  met  with  assent 
at  the  time,  and  the  parties  proceeded  to  issue  on  the 
question  whether  the  condition  had  in  fact  heen  performed 
or  not.     Hull's  opinion,  however,  was  approved  hy  all  the  Contra  in 
Justices  of  the  C.  P.  in  a  blacksmith's  case  m  29  Eliz.  of  ^^^^ 
which  we  have  two  reports  (a).     It  does  not  appear  in . 
either  case  what  was  the  real  occasion  or  consideration  of 
the  contract.    For  aught  the  reports  show  it  may  well 
have  been,  and  not  improbably  was,  the  ordinary  transac- 
tion of  a  sale  of  good-will  or  the  like  in  both  the  dyer's 
and  the  blacksmith's  case. 

The  contracts  in  partial  restraint  of  trade  which  occur  Contrmcts 
in  modem  books  are  chiefly  of  the  following  kinds :  ^Jtn^ 

Agreements  by  the  seller  of  a  business  not  to  compete  in  modem 
with  the  buyer.  ^ 

Agreements  by  a  partner  or  retiring  partner  not  to 
compete  with  the  firm. 

Agreements  by  a  servant  or  agent  not  to  compete  with 
his  master  or  employer  after  his  time  of  service  or  employ- 
ment is  over.  It  by  no  means  follows,  however,  that  an 
agreement  in  partial  restraint  of  trade  must  fall  within 
one  of  these  descriptions  in  order  to  be  vaUd. 

The  rule  established  by  the  modem  decisions  is  in  efiect 
as  follows : 

An  agreement  not  to  carry  on  a  particular  trade  or  Rules  m 
business  is  a  valid  contract  if  it  satisfies  the  following  con-  ^^di<I, 
ditions : 

(i)  It  must  be  founded  on  a  valuable  consideration. 

(ii)  The  restriction  must  not  go,  as  to  its  extent  in  space 

or  otherwise,  beyond  what  in  the  judgment  of  the  Court  is 

reasonably  necessary  for  the  protection  of  the  other  party, 

regard  being  had  to  the  natyre  of  the  trade  or  business  (6). 

It  was  at  one  time  thought  that  the  consideration  must  Conride- 

ration. 

(a)  Moore  242,  pL  379,  2  Leo.  TourU,iCh,659;  taid  Leather  Cloih 
210.  Co,  V.  Lorsontf  9  Eq.  849,  AUtopp  v. 

(6)  See  per  Selwyn,  L.  J.  CaU  v.       Wheaicrofy  16  Eq.  61  (arg.) 
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be  not  only  valuable  but  adequate :  but  it  is  now  clearly 
settled  that  this  class  of  contracts  forms  no  exception  to  the 
general  rule.  Here  as  elsewhere  the  Court  will  not  inquire 
into  the  adequacy  of  the  consideration.  It  is  enough  if  a 
legal  consideration  of  any  value,  however  small, be  shown  (a). 
On  the  other  hand  the  necessity  of  showing  some  con* 
sideration  is  not  dispensed  with,  or  the  burden  of  proof 
shifted,  by  the  contract  being  under  seal 
Limits  of  Until  lately  it  was  supposed  to  be  an  universal  or  at 
least  a  general  rule  that  the  restraint  must  not  be  unlimited 
as  to  space.  But  the  doctrine  of  recent  decisions  is,  or  at 
least  tends  to  be,  that  the  real  question  is  in  every  case 
whether  the  restriction  imposed  is  commensurate  with  the 
benefit  conferred.  It  has  never  been  doubted  that  a  partner 
may  bind  himself  absolutely  not  to  compete  with  the  firm 
during  the  partnership :  so  may  a  servant  in  a  trade  bind 
himself  absolutely  not  to  compete  with  the  master  during 
his  time  of  service  (6).  A  contract  not  to  divulge  a  trade 
secret  need  not  be  qualified,  and  a  man  who  enters  into 
such  a  contract  may  to  the  same  extent  bind  himself  not 
to  carry  on  a  manufacture  which  would  involve  disclosure 
of  the  process  intended  to  be  kept  secret  (c).  And  it  has 
now  been  denied  that  the  alleged  rule  as  to  limits  of  space 
exists,  as  a  positive  rule  of  law,  in  any  class  of  cases  (d). 
General  It  seems,  therefore,  that  the  only  rule  which  can  be  laid 

bSTo?  ^  down  in  general  terms  is  that  the  restriction  must  in  the 
rcBtriction  particular  case  be  reasonable.     Whether  it  be  so  is  a  ques- 
lar  cases,    tion  not  of  fact  but  of  law.     What  amounts  of  restriction 
have  been  held  reasonable  or  not  for  the  circumstances  of 
different  kinds  of  business  is  best  seen  in  the  tabular  state- 

(a)  Hitchcock  v.  Coker,  6  Ad.  k  E.  the  Statute  of  Frauds :  see  Z>sr^ 

438  (Ex.  Ch.)  which  also  settles  that  v.  Shatman,  4  Ex.  D.  81. 
a  limit  in  time  is  not  indispensable ;  (6)   WaUU  v.  Day^  2  M.  &  W. 

Gravdy  ▼.   Barnard,  18  £q.   518.  ,273. 

But  it  is  a  point  to  be  considered  in  '     (c)  Leather  Cloih  Co,  ▼.  Lorwont,  9 

every  case  whether  the  provisions  as  Eq.  815,  358. 

to  time  are  such  as  to  make  the  {d)  RounUon  v.  RoutiUon,  14  Cb. 

agreement  one  that  is  not  to  be  per-  D.  851, 866  (Fry,  J.),  dissenting  from 

formed  within  a  year,  so  that  it  must  Allsopp  v.    WMotcrofif   15  Eq.   59 

satisfy  tAie  requirements  of  s.  4  of  (Wickens,  V.C.) 
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ment  of  cases  (down  to  1854)  subjoined  to  the  report  of 
Avery  v.  Lang  ford  {a).  It  may  be  convenient  to  add  the 
later  decisions  in  the  same  form. 

Restriction  held  Beaaonahle. 


TStune  and  Date  of 
Cue. 


1865.  Dendy  v. 
HemdermmO>\\\ 
Ex.  194, 24  L.  J. 
Bx.824. 


1856.  Jonei  v. 
Lea,  1  H.  &  N. 
189,  26  L.  J. 
Ex.9. 


1857.  Bmwdl  v. 
/mu,  24  Beav. 
807. 

1859.  3/«m/or<Jv. 
OHhmg,  7  C.  B. 
N.  S.  305,  29 
L.  J.  C.  P.  105. 


1863.    ffarms    v. 

Parmmt,Z2Be&y. 

328. 
1863.  Clarhtony. 

Edgty  33  Beav. 

227. 
1869.'      Catt      V. 

Towrle,    4    Ch. 

654. 


Solicitor. 


Trade  or  Biuiness. 


Extent  of  Restriction 
in  Time. 


Manufactnre  or 
sale  of  slabbing 
and  roving  frames 
not  fitted  with 
plaintiff's  patent 
invention. 

Cowkeeper,  milk' 
man,  milk-seller, 
or  milk«carrier. 

Travelling  in  lace 
trade  for  any 
house  other  than 
plaintiff's. 


Horse-hak  mami- 
faustoror. 

Gas  meter  mann- 
faotorer  and  gas 
engineer. 

Covenant  by  par- 
chaser  of  land 
that  vendor 
shonld  have  ex- 
dusive  riffht  of 
supplying  beer. 


Extent  of  Restriction 
in  Space. 


21  years  from  de- 
termination  of 
defendant's  em- 
ployment as  ma- 
naging derk  to 
plaintiff. 

Continaanoe  of  de- 
fendant's licence 
from  plaintiff  to 
ose  and  sell  the 
patented  inven 
tion. 

Ck>ntinaanoe  of  de- 
fendant's servioe 
with  plaintiff  and 
24  months  after. 

Unlimited. 


Unlimited. 
Ten  yean. 
Unlimited. 


Table  of 
recent 

cases  (since 

21      miles      from  Avery  v. 
parish  of  Tormo-  Langford.) 
ham,  Torquay. 


England?  (not  li- 
mited in  terms). 


Three  miles  from 
Charles  Street, 
Grosvenor  Sq. 

**  Any  part  of  the 
same  ground," 
t.f.  the  district 
in  which  defend- 
ant was  employed 
as  traveller  for 
plaintiffs. 

200  miles  from 
Birmingham. 

20  miles  from 
Great  Peter  St, 
Westminster. 

Any  public  house 
erected  on  the 
land. 


(a)  Kay  667.  WaUU  v.  Day,  2 
M.  &  W.  273,  did  not  dedde  that  a 
ooTenant  unlimited  in  space  was  en- 
forceable, but  only  that  it  did  not 
prevent  an  independent  covenant  to 
pay  money  contained  in  the  same 
deed  from  being  enforced.  It  might 
have  been  held  valid  in  any  case  as 
being  incidental  to  a  contract  of 


service;  but  this  is  immaterial  if 
the  view  taken  by  Fry,  J.  in  Rou- 
nllan  v.  RomiUon  (last  note)  is 
accepted. 

(6)  Whether  an  agreement  not 
to  rende  at  a  given  place  as  well 
as  not  to  carry  on  busmess  be  good, 
qu(xre. 
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Restriction  hdd  Reasonable. 


Name  and  Date  of 
Case. 


lSe9.LeatherCloth 
Co,T,LorwtU{a), 
9  Sq.  845. 


MiMinfactqre  or 
BAle  of  patent 
leather  doin. 


1874.  OrtAfdy  v. 
Ba/nwrd,  18  Eq. 
618. 

1876.  Printing  «fc 
NwMrieal  Re- 
gittering  Co,  v, 
Sampton,  19  Eq. 
462. 


1876.     May 
O'Neal,  W.  N. 
179. 


Surgeon. 


1879.  Iktvey  v. 
Shannon,  4  Ex. 
D.  81  (no  objec- 
tion taken). 

1880.  RausilUmY. 
JtounUon,U  Ch, 
D.  861. 


Trade  or  Bu8ln« 


Extent  of  Beatrlotion 
in  Time. 


Unlimited. 


So  loiu;  as  plaintiff 
or  njip  ivwrigiig 
should   carry   on 


Agreement  by 
vendor  of  patent 
to  assign  to  par- 
chaser  all  after- 
aoQuired  patent 
rights  of  like 
nature. 

Solicitor  (cove- 
nant in  derk's 
articles). 


Outfitter   and 
taflor. 


Travelling  in 
champsgne  trade 
setting  up  or  en 
tering  into  part- 
nership in  same 
trade. 


Extent  of  Restrietfon 
in  Space. 


lifetime    of    ven- 
dors. 


Unlimited. 


Unlimited  (taken 
by  the  Court  as 
for  joint  lives  of 
plaintiff  and  de- 
fendant). 

Two  years  after 
leaving  plaintiff's 
service  as  to  tra- 
velling :  ten  as  to 
dealing  on  o 
account. 


Europe ;  but  to  bo 
construed  as  = 
Great  Britain  or 
United  Kingdom, 
SMii2e,seeatp.S51 . 

Parish  of  Newk^ 
&  10  miles  round, 
exoeptinff  the 
town  of  Lewea. 

Europe. 


London,  Middle- 
sex and  Eaaex ; 
and  unlimited  as 
to  acting  for 
clients  of  plain- 
tiff's firm,  or  any 
one  who  had  been 
such  client  daring 
the  term  of  the 
articles. 

Five  miles  from 
Devonport. 


Unlimited. 


(a)  See  p.  882  above. 
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Restriction  held  Unreasonable. 


Name  and  Date  of 
Gaae. 


1872.  AUiopp  Y. 
Wheateroft,  15 
Kq.  59(a). 


Trade  or  Biudneee. 


Extent  of  Restriction 
in  Time. 


'ShaU  not  di- 
reoily  or  indi- 
rectlj  sell,  pro- 
cure orders  for 
the  sale,  or  re- 
commend, or  be 
in  any  wise  con- 
cerned or  engaged 
in  the  sale  or 
recommendation . 
...  of  any 
Burton  ale,  &a, 
or  of  any  ale,  ftc., 
brewed  at  Burton 
or  offered  for  sale 
as  such,''  other 
than  ale,  &c., 
brewed  by  plain- 
tiffs. 


Daring  defend- 
ants seryioe  with 
plaintiffs  and  two 
years  after. 


Extent  of  Restriction 
in  Space. 


Unlimited. 


It  is  now  settled,  after  some  little  uncertainty,  that  Measure- 
distances  specified  in  contracts  of  this  kind  are  to  be  mea-  2|^^ 
sured  as  the  crow  flies,  i.e.  in  a  s&aight  line  on  the  map, 
neglecting  curvature  and  inequalities  of  surface.  This  is 
only  a  rule  of  construction,  and  the  parties  may  prescribe 
another  measurement  if  they  think  fit,  such  as  the  nearest 
mode  of  access  (6). 

It  is  clear  law  that  a  contract  to  serve  in  a  particular  Contract 
business  for  an  indefinite  time,  or  even  for  life,  is  not-  void  |^/J5I^®not 
as  in  restraint  of  trade  or  on  any  other  ground  of  public  invalid, 
policy  (c).     It  would  not  be  competent  to  the  parties, 
however,  to  attach  servile  incidents  to  the  contract,  such  as 
unlimited  rights  of  personal  control  and  correction,  or  over 
the  servant's  property  (d).    By  the  French  law  indefinite 


(a)  This  appears  to  be  in  direct 
oonfflct  with  RounUon  v.  RoutUUm, 
«ttpra. 

(6)  M(nffet  v.  Cole,  L.  R.  7  Ex. 
70,  in  Ex.  Ch.  8  Ex.  82. 

(c)  WaUiB  V.  Doy,  2  M.  &  W. 


278, 1  Sm.  L.  C.  877—8.  The  law 
of  Scotland  is  apparently  the  same 
according  to  the  modem  authorities. 
{d)  See  Hargrave's  argument  in 
8<mmer$eU't  ca.  20  St  T.  49,  66. 
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Contract  contracts  of  service  are  not  allowed  (a).  It  is  undisputed 
elusive  that  an  agreement  by  A.  to  work  for  nobody  but  B.  in  A.  s 
*®^^       particular  trade,  even  for  a  limited  time;  would  be  void  in 

inilBt  D6 

mutual  the  absence  of  a  reciprocal  obligation  upon  B.  to  employ 
A.  (6).  But  a  promise  by  B.  to  employ  A.  may  be  collected 
from  the  whole  tenor  of  the  agreement  between  them,  and 
so  make  the  agreement  good,  without  any  express  words  to 
that  effect  (c). 

D.  The  judicial  treatment  of  unlawful  agreements  in 
general. 

D.  Rules  Thus  far  of  the  various  specific  grounds  on  which  agree- 
meS;^*^  ments  are  held  unlawful.  It  remains  for  us  to  give  as 
unlawful  briefly  as  may  be  the  rules  which  govern  our  Courts  in 
2®Qte  in  dealing  with  them,  and  which  are  almost  without  exception 
general  independent  of  the  particular  ground  of  illegality.  The 
general  principle,  of  course,  is  that  an  unlawful  agreement 
cannot  be  enforced.  But  this  alone  is  insuflScient.  We 
still  have  to  settle  more  fully  what  is  meant  by  an  unlaw- 
ful agreement.  For  an  agreement  is  the  complex  result  of 
distinct  elements,  and  the  illegality  must  attach  to  one  or 
more  of  those  elements  in  particular.  It  is  material  whether 
it  be  foimd  in  the  promise,  the  consideration,  or  the  ultimate 
purpose.  Again  there  are  questions  of  evidence  and  pro- 
cedure for  which  auxiliary  rules  are  needed  within  the 
boimds  of  purely  municipal  law.  Moreover  when  the 
jurisdictions  within  which  a  contract  is  made,  is  to  be  per- 
formed, and  is  sued  upon,  do  not  coincide,  it  has  to  be 
ascertained  by  what  local  law  the  validity  of  the  contract 
shall  be  determined  (conflict  of  laws  in  space):  again  the 
law  may  be  changed  between  the  time  of  making  the  con- 
tract and  the  time  of  performance  (conflict  of  laws  in  time, 
as  it  has  been  called). 

(a)  Cod.  Civ.  1780 :   On  ne  pent  similar  doctrine  at  to  promises  of 

engager  ses  services  ou*  k  temps,  ou  marriage,  supra. 
pour  une  entreprise  a<^termin& :  so  (c)  Pilkingion  v.  Scott,  15  M.  Jb 

the  Italian  Code,  1628.  W.  657.    Cp.  HartUy  v.  CummvngB^ 

(&)  See  next  note,   and  cp.  the  5  C.  B.  247. 
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This  general  division  is  a  rough  one,  but  will  serve  to 
guide  the  arrangement  of  the  following  statement. 

Unlawfulness  of  agreement  as  determined  by  particular 
elements. 

1.  A  lawful  promise  made  for  a  lawful  consideration  is  1.  Inde- 
Dot  invalid  only  by  reason  of  an  unlawful  promise  being  ^n^fa^ 
made  at  the  same  time  and  for  the  same  consideration.        ?^™®  j*^- 

In  PigoVs  case  (a)  it  was  resolved  that  if  some  of  the  some  tin- 
covenants  of  an  indenture  or  of  the  conditions  indorsed  ^^J^^j^^'f^j 
upon  a  bond  are  against  law,  and  some  good  and  lawful,  ones  can  be 
the  covenants  or  conditions  which  are  against  law  are  void  * 
ab  initio  and  the  others  stand  good.     Accordingly  "from 
Pigot  8  case,  6  Co.  Rep.  26  (6),  to  the  latest  authorities  it 
has  always  been  held  that  when  there  are  contained  in  the 
same  instrument  distinct  engagements  by  which  a  party 
binds  himself  to  do  certain  acts,  some  of  which  are  legal 
and  some  illegal  at  common  law,  the  performanee  of  those 
which  are  legal  may  be  enforced,  though  the  performance 
of  those  which  are   illegal  cannot  *'  (c).     And   where  a 
transaction  partly  valid   and   partly  not   is   deliberately 
separated  by  the  parties  into  two  agreements,  one  expressing 
the  valid  and  the  other  the  invalid  part ;  there  a  party  who 
18  called  upon  to  perform  his  part  of  that  agreement  which 
is  on  the  face  of  it  valid  cannot  be  heard  to  say  that  the 
transaction  as  a  whole  is  unlawful  and  void  (d). 

It  was  formerly  supposed  that  where  a  deed  is  void  in 
part  by  statute  it  is  void  altogether :  but  this  is  not  so. 
"  Where  you  cannot  sever  the  illegal  from  the  legal  part  of 
a  covenant,  the  contract  is  altogether  void  ;  but  where  you 
can  sever  them,  whether  the  illegality  be  created  by  statute 
or  by  the  common  law,  you  may  reject  the  bad  part  and 
retain  the  good  "  (e). 

(a)  11  Co.  Rep.  27  h.  {d)  OdemaTram/way$Co.Y,Menda 

(6)  iSPic  in  the  report.    Parte  11,  (C.A.),  8  Ch.  D.  235. 

12,  and  13  of  Coke%  Reports  form  (f)  Per  WiUes,  J.  Pickering  v. 

«)/.  6  in  the  edition  of  1826.  Ilfracfmbt  Ry.  Co.,  L.  R.  8  0.  P.  at 

(tf)  Bank  of  AvttralasiaY.  Breillat,  p.  260. 
aMoaP.C.  162,  201. 
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2.  Unlaw-       2.  If  any  part  of  the  consideration  for  a  promise  or  set 

f  ul  oon-  „  ..i«»ii         11  .•         •! 

Bideration  01  promises  IS  unlawful,  the  whole  agreement  is  void. 

of  wa-  "  ^^^  ^^  ^  impossible  in  such  case  to  apportion  the  weight 

ridearation   of  each  pai*t  of  the  consideration  in  inducing  the  pro- 

Se  whole   ^^^ "  (^)-     ^^  Other  words,  where  independent  promises 

agreement  are  in  part  lawful  and  in  part  unlawful,  those  which  arc 

lawful  can  be  enforced  ;  but  where  any  part  of  an  entire 

consideration  is  unlawful,  all  promises  founded  upon  it  are 

void. 

3.  Agree-  3.  When  the  immediate  object  of  an  agi-eement  is  unlaw- 
^idVhose  ^^^  ^^^  agreement  is  void. 

imnaediate  This  is  an  elementary  proposition,  for  which  it  is  never- 
uniawfuL  theless  rather  difficult  to  find  unexceptionable  words.  We 
mean  it  to  cover  only  those  cases  where  either  the  agree- 
ment could  not  be  perfoimed  without  doing  some  act 
unlawful  in  itself,  or  the  performance  is  in  itself  lawful,  but 
on  groundfi  of  public  policy  is  not  allowed  to  be  made  a 
matter  of  contract.  The  statement  is  material  chiefly  for  • 
the  sake  of  the  contrasted  class  of  cases  under  the  next 
rule. 

4.  W]i0re  4.  When  the  immediate  object  or  consideration  of  an 
object  n^  agreement  is  not  unlawful,  but  the  intention  of  one  or  both 
unUwful,    parties  in  making  it  is  unlawful,  then — 

intention        ^^  ^^®  Unlawful  intention  is  at  the  date  of  the  agreement 

of  iwth      common  to  both  parties,  or  entertained  by  one  party  to  the 

of  one '      knowledge  of  the  other,  the  agreement  is  void. 

kn^wn  to        ^^  *^®  unlawful  intention  of  one  party  is  not  known  to 

the  other,   the  other  at  the  date  of  the  agreement,  there  is  a  contract 

agreement  voidable  at  the  option  of  the  innocent  party  if  he  discovers 

^^}^ ' ,  ,  that  intention  at  any  time  before  the  contract  is  executed. 
unlawfm  •' 

intention  tt         '^  •  •  i  i  *» 

of  one  not  Mere  it  IS  necessary  to  consider  what  sort  of  connexion 
tJmemakes  ^^  ^^®  subject-matter  of  the  agreement  with  an  unlawful 
contract     plan  or  purpose  is  enough  to  show  an  unlawful  intention 

(a)  Leake  on  Contracts  (Ist  ed.),  foregoing  role  this  must  be  limited 
409.  Watte  ▼.  Jonet,  1  Bing.  N.  C.  to  caves  where  the  conaderation  is 
656, 662.    To  be  consistent  with  the      i-eally  inseparable. 
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that  will  vitiate  the  agreement  iteelf.     This  is  not  always  voidable  *t 
easy  to  determine.     In  the  words  of  the  Supreme  Court  of  optTon*. 
the  United  States:—  Wh»t 

/■^         ,  ,  ,  constitutes 

"  Questions  upon  illegal  contracts  have  arisen  very  often  unlawful 
both  in  England  wid  in  this  country ;  and  no  principle  is  j^^^^*^" 
better  settled  than  that  no  action  can  be  maintained  on  a  cases, 
contract  the  consideration  of  which  is  either  wicked 'in 
itself  or  prohibited  by  law.     How  far  this  principle  is  to 
affect  subsequent  or  collateral  contracts,  the  direct  and 
immediate  consideration  of  which  is  not  immoral  or  illegal, 
is  a  question  of  considerable  intricacy  "  (a) :  or  perhaps  we 
should  rather  say  it  is  a  question  on  which  any  attempt  to 
lay  down  fixed  and  exhaustive  rules  in  detail  must  lead  to 
considerable  intricacy:  at  the  date  of  these  remarks  how- 
ever (1826)  the  law  was  much  less  clear  on  specific  points 
than  it  is  now. 

We  have  in  the  first  place  a  well  marked  class  of  trans-  Intention 
actions  where  there  is  an  agreement  for  the  transfer  of  pr^rty 
property  or  possession  for  a  lawful  consideration,  but  for  purchased, 
the  purpose  of  an  unlawful  use  being  made  of  it.     All  unlawful 
agreements  incident  to  such  a  transaction  are  void ;  and  it  ^"*®* 
does  not  matter  whether  the  unlawful  purpose  is  in  fact 
carried  out  or  not  (6).     The  later  authorities  show  that  the 
agreement  is  void,  not  merely  if  the  unlawful  use  of  the 
subject-matter  is  part  of  the  bargain,  but  if  the  intention 
of  the  one  party  so  to  use  it  is  known  to  the  other  at  the 
time  of  the  agreement  (c).     Thus  money  lent  to  be  used 
in  an  unlawful  manner  cannot  be  recovered  (d).    It  is  true 
that  money  lent  to  pay  bets  can  be  recovered,  but  that,  as 
we  have  seen,  is  because  there  is  nothing  unlawful   in 
either  making  a  bet  or  paying  it  if  lost,  though  the  pay- 
ment cannot  be  enforced.     If  goods  are  sold  by  a  vendor 
who  knows  that  the  purchaser  means  to  apply  them  to  an 

(a)  Arm$t/r<mg  v.  ToUr,  11  Wheat  (c)  Pearee  v.  Brookt,  L.  R.  1  Ex. 

at  p.  272.  213. 

(6)  Go*    Light   d:    Coke    Co.    v.  {d)  Canmn  v.  Bryce,  8  B.  &  Aid. 

Tnrner,  6  Bing.  N.  C.  666,  in  Ex.       179. 
Ch.  6  ib.  824. 

Z2 
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illegal  or  immoral  purpose,  he  cannot  recover  the  price :  it 

is  the  same  of  letting  goods  on  hire  (a).     If  a  building  is 

demised  in  order  to  be  used  in  a  manner  forbidden  by  a 

Building  Act,  the  lessor  cannot  recover  on  any  covenant  in 

the  lease  (6).     And  in  like  manner  if  the  lessee  of  a  house 

which  to  his  knowledge  is  used  by  the  occupiers  for  im- 

mol*al  purposes  assigns  the  lease,  knowing  that  the  assignee 

'  means  to  continue  the  same  use,  he  cannot  recover  on  the 

assignee's  covenant  to  indemnify  him  against  the  covenants 

of  the  original  lease  (c).     It  does  not  matter  whether  the 

seller  or  lessor  does  or  does  not  expect  to  be  paid  out  of 

the  fruits  of  the  illegal  use  of  the  property  (a). 

Option  An  owner  of  property  who  has  contracted  to  sell  or  let 

SaiSoent     ^*'  ^^*  finds  afterwards  that  the  other  party  means  to  use 

in  the  first  it  for  an  unlawful  purpose,  is  entitled  (if  not  bound)  to 

avoid  the    rescind  the  contract ;  nor  is  he  bound  to  give  his  reason  at 

contract  on  tijg  time  of  refusing  to  perform  it.     He  may  justify  the 

ing  such     refusal  afterwards    by   showing    the    unlawful    purpose, 

intention,   ^j^^ugh  }^q  originally  gave   no   reason  at  all,  or  even  a 

^  different  reason  (d). 
But  an  But  a  completely  executed  transfer  of  property  or  an 

tr^ferof  interest  in  property,  though  made  on  an  unlawful  con- 
P^^^*®?^®"^  sideration,   or,  it  is  conceived,  for  an   unlawful  purpose 

remains  ...  . 

good.         known   to    both   parties,   is   valid   both   at   law  and    in 

equity  (e),  and  cannot  afterwards  be  set  aside.  And  an 
innocent  party  who  discovers  the  unlawful  intention  of  the 
other  after  possession  has  been  delivered  under  the  con- 
tract is  not  entitled  to  treat  the  transaction  as  void  and 
resume  possession  (/). 

As  with  contracts  voidable  on  other  grounds,  this  rule 

(a)  Pearce  v.  Brookt,  L.  R.  1  Ex.  (/)  Feret  ▼.  Hill,  15  C.  B.  207, 

213.  23  L.  J.  C.  P.  185,  where  an  in- 

(6)  0<is   Light    <t*    Coke    Co,    v.  terest  in  realty  had  passed ;  but  qu. 

Turner^  5  Bing.  N.  C.  666,   in  Ex.  if  the  lessor  could  not  have  had  the 

Ch.  6  ib,  824.  lease  set  aside  in  equity.    As  to 

(c)  Smith  V.  White,  1  £q.  626.  chattels,  contra  per  Martin,  B.  in 

(d)  Cowan  v.  MUhoum,  L.  R.  2  Pearce  v.  Brook*^  L.  R.  1  Ex.  217 ; 
Ex.  230,  see  per  Bramwell,  B.  but  this  seems  unsupported  :  see 
adfin-  L.  R  4  Q.  B.  811,  315. 

(«)  Ayertt  v.  Jenkint,  16  Eq.  257. 
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applies,  it  is  conceived,  only  where  an  interest  in  possession 
has  been  given  by  conveyance  or  delivery.  The  vendor 
who  had  sold  goods  so  as  to  pass  the  general  property,  but 
without  delivery,  or  the  lessor  who  had  executed  a  demise 
to  take  effect  at  a  future  day,  might  rescind  the  contract 
and  stand  remitted  to  his  original  possession  on  learning 
the  unlawful  use  of  the  property  designed  by  the  pur- 
chaser or  lessee. 

On  the  same  principle  an  insurance  on  a  ship  or  goods  In«i»noe 
is  void  if  the  voyage  covered  by  the  insurance  is  to  the  voyage 
knowledge  of  the  owner  unlawful  (which  may  happen  by  jP^^^lJ^e 
the  omission  of  the  statutory  requirements  enacted  for  the  of  owner, 
protection  of  seamen  and  passengers,  as  well  as  in  the 
case  of  trading  with  enemies  (Jr  the  like).     "  Where  the 
object  of  an  Act  of  Parliament  is  to  prohibit  a  voyage, 
the  illegality  attaching  to  the  illegal  voyage  attaches  also  to 
the  policy  covering  the  voyage,"  if  the  illegality  be  known 
to  the  assured.     But  acts  of  the  master  or  other  persons 
not  known  to  the  owner  do  not  vitiate  the  policy,  though 
they  may  be  such  as  to  render  the  voyage  illegal  (a). 

An  agreement  may  be  made  void  by  its  connexion  with  Agree- 
an  unlawful  purpose,  though  subsequent  to  the  execution  connected 
of  it.  ^^^  ^"* 

tubsequent 

To  have  that  effect,  however,  the  connexion  must  be  to  an 
something  more  than  a  mere  conjunction  of  circumstances  ^Msac- 
into  which  the  unlawful  transaction  enters  so  that  without  tion. 
it  there  would  have  been  no  occasion  for  the  agreement.  ^^^^    ^ 
It  must  amount  to  a  unity  of  design  and  purpose  such  not  void 

(a)  Wildon  ▼.  RanJcin,  L.  R.  1  Q.  money  would  be  applied  in  support 

B.  163  (Ex.  Cb.) ;  Dudgeon  v.  Pern-  of  the  rebellion,  could  not  be  recog- 

broixt  Lu  R  9  Q.  B.  581,  685,  per  nized  by  the  U.  S.  courts  as  owner 

Qnain,   J.,    and    authorities    there  of  the  cotton :  diss.  Field,  J.  on  the 

referred    to.    Cp.   further,  on  the  grounds  (which  seem  right)  that  it 

general  head  of   agreements  made  was  a  question  not  of  contract  but  of 

with  an  unlawful  purpose,  Hanaxier  owner^p,  and  that  in  deciding  on 

y.  Doane,   12    Wallace    (Sup.    Ct.  title  to  personal  property  the    de 

U.  S.)  842 :  in  Sprott  v.   U.  S,  20  facto    government  existing  at  the 

i6.  459,  it  was  held  that  a  buyer  of  time  and  place  of  the  transaction 

cotton  from  the  Confederate  Govern-  must  be  regarded, 
menty  knowing  that  the  purchase- 
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unless  an  that  the  agreement  is  really  part  and  parcel  of  one  entire 
^  of  unlawful  scheme.  This  is  well  shown  by  some  cases 
unlawful    decided  in  the  Supreme  Court  of  the  United  States,  and 

design.  ... 

Cases  in  spreading  over  a  considerable  time.  They  are  the  n>ore 
CourLir.S.  worth  special  notice  as  they  are  unlike  anything  in  our 
Armstrong  own  books.  ,  In  Armstrong  v.  Toler  (a)  the  point,  as  put 
&a  '  by  the  Court  in  a  slightly  simplified  form,  was  this:  "A. 
during  a  war  contrives  a  plan  for  importing  goods  on  his 
own  account  from  the  country  of  the  enemy,  and  goods  are 
sent  to  B.  by  the  same  vessel  A.  at  the  request  of  B. 
becomes  surety  for  the  payment  of  the  duties  [in  fact  a 
commuted  payment  in  lieu  of  confiscation  of  the  goods 
themselves]  which  accrue  on  the  goods  of  B.,  and  is  com- 
pelled to  pay  them;  can  He  maintain  an  action  on  the  pro- 
mise of  B.  to  return  this  money  ? "  The  answer  is  that  he 
can,  for  the  "  contract  made  with  the  government  for  the 
payment  of  duties  is  a  substantive  independent  contract 
entirely  distinct  from  the  unlawful  importation."  But  it 
would  be  otherwise  if  the  goods  had  been  imported  on  a 
joint  adventure  by  A.  and  B.  In  McBlair  v.  Gibbea  (6)  an 
assignment  of  shares  in  a  company  was  held  good  as 
between  the  parties  though  the  company  had  been  origi- 
nally formed  for  the  unlawful  purpose  of  supporting  the 
Mexicans  against  the  Spanish  Government  before  the  in- 
dependence of  Mexico  was  recognized  by  the  United  States. 
In  Milteribergerv.  Cooke  (c)  the  facts^  were  these.  In  1866 
a  collector  of  United  States  revenue  in  Mississippi  took  bills 
in  payment  when  he  ought  to  have  taken  coin,  his  reason 
being  that  the  state  of  the  country  made  it  still  unsafe  to 
have  much  coin  in  hand.  In  account  with  the  government 
he  charged  himself  and  was  charged  with  the  amount  as  if 
paid  in  coin.  Then  he  sued  the  acceptors  on  the  biUs,  and 
it  was  held  there  was  no  such  illegality  as  to  prevent 
him  from  recovering.  If  the  mode  of  payment  was  a 
breach  of  duty  as  against  the  Federal  government,  it  was 

(a)  11  Wheaton  258,  269.  (r)  18  Wallace  421. 

(6)  17  Howard  232. 
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open  to  the    government  alone  to   take  any  objection 
to  it. 

We  return  to  our  own  Courts  for  a  case  where  on  the  Fisher  v, 
other  hand  the  close  connexion  with  an  illegal  design  was  j^  gf ,  di, 
established  and  the  agreement  held  bad.  In  Fisher  v. 
Bridges  (a)  the  plaintiff  sued  the  defendant  on  a  simple 
covenant  to  pay  money.  The  defence  was  that  the  cove- 
nant was  in  foct  given  to  secure  payment  of  part  of  the 
purchase-money  of  certain  leasehold  property  assigned  by 
the  plaintiff  to  the  defendant  in  pursuance  of  an  unlawful 
^reement  that  the  land  should  be  resold  by  lottery  contrary 
to  the  Statute  (6).  The  Court  of  Queen's  Bench  held 
unanimously  that  the  covenant  was  good,  as  there  was 
nothing  wrong  in  paying  the  money,  even  if  the  unlawful 
purpose  of  the  original  agreement  had  in  fact  been 
executed:  and  the  case  was  likened  to  a  bond  given  in 
consideration  of  past  cohabitation.  But  the  Court  of 
Exchequer  Chamber  unanimously  reversed  this  judgment, 
holding  that  the  covenant  was  in  substance  part  of  an 
illegal  transaction,  whether  actually  given  in  pursuance  of 
the  first  agreement  or  not.  "  It  is  clear  that  the  covenant 
was  given  for  payment  of  the  purchase-money.  It  springs 
from  and  is  a  creature  of  the  illegal  agreement;  and  as  the 
law  would  not  enforce  the  original  contract,  so  neither  will 
it  allow  the  parties  to  enforce  a  security  for  the  purchase- 
money  which  by  the  original  bargain  was  tainted  with 
illegality."  They  further  pointed  out  that  the  case  of  a 
•bond  given  for  past  cohabitation  was  not  analogous,  in- 
asmuch as  past  cohabitation  is  not  an  illegal  considera- 
tion but  no  consideration  at  all.  But  "  if  an  agreement 
had  been  made  to  pay  a  sum  of  money  in  consideration  of 
future  cohabitation,  and  after  cohabitation,  the  money 
being  impaid,  a  bond  had  been  given  to  secure  that 
money,  that  would  be  the  same  case  as  this ;  and  such  a 
bond  could  not  under  such  circumstances  be  enforced." 

(a)  2  E.  &  B.  118,  22  L.  J.  Q.  B.      23  L.  J.  Q.  B.  276. 
270 ;  in  Ex.  Cb.   3  E.  &  B.  042,  (b)  12  Geo.  2,  c.  28,  b.  1. 
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5  a.  If  i-L 
bonri  •       ^  condition  of  a  bond  is  unlawful,  the  whole  5  f.^  Bond 

condition 
•RlUes  of  P  *j  ^  wholly 

J  ^'^mence  and  Procedure  touching  Unlawful    ^o><^ 
Agreemerds. 
«.  Extr 


^^^    oW   ^^^"^^^  evidence  is  always  admissible  to  show  that  6.  lU^a- 
iliegal  ^^^  ^^  consideration  of  an  agreement  is  in  fact  j^^^^L 

rp  1  •  *  .  shown  by 

^t  Iskw  (h\  ^  ®^f^^^^^  rule  established  by  decisions  both  ©videmj©. 
^*v^a.nt  of     ^^^  ^^  equity  (c).     Even  a  document  which  for 
^%ht  is  a^  ^^?P  ^o\M  not  be  available  to  establish  any 
action  *      'J^^ible  to  prove  the  illegal  nature  of  the  trans- 

B^^^jhich  it  belongs  (cZ). 
^^^    sens    ^^^  *^.^  inamediate  object  of  the  agreement  (in 
^^^    in       ^^P^med   above)  is  not  unlawful,  we  have  to 
stated  ;  ^  qualifying  rule  which  has  been  thus 


^nlai^rftii  on  th  ^    ^  ®^^gbt  to  avoid  an  agreement  not  being  in  itself  6  a.  Where 
*^beme  or  to  cLrT^^  ^^  ^^  ^^"^  ^^^^  ^  ^^  °^  ***  unlawful  ?°^^'J[["^ 
such  Was  the  in2^  ^'^^  ^'^  unlawful  object,  it  must  be  shown  that  j,  ^^Ueged 
^Sreement  "  (e)         ^'^'^   ^^   the  parties  at  the  time  of  making  the  it  must  be 
^  ''•  shown  to 

The  fact  th  f  ^*^^ 

^SJ^eement  Tvh*  !J^.  ^^^1  means  are  used  in  performing  an  ^ate  of  * 
^iogr  iawfuljy         ^  JP'*^rria  facie  lawful  and  capable  ofg?^"^^^*- 
^^^t  unlawful  /  /..^^^^^^  does  not  of  itself  make  the  agree-  quent 
^he  parties  in  t{        This  or  other  subsequent  conduct  of  ^^*''' 
dence,  but  evide      '^^^^^^r  of  the  agreement  may  be  evi-  may  be 

^ce  axxly^  that  a  violation  of  the  law  was  ^/fSua 

3.W  Co.  Lit  206  *   QK 

^tter  o7\h     **   ^^'^  thii  7^?^^^-       ^^^*  ^72,  per  Knight  Bruce,  L.  J. 
"^^^^  Z&^,  condition    be*^     t;l^e  (d)  Coppocfc  v.  Bower,  4  M.  &  W. 

*e«  ^WvwftT^     rS?*'''^  oot      ^   ^^i«-  (/)  -^  subsequent  agreement  to 

826.         •^  *^  ^-   bellows,  lo  ,^      j^"^^  •  '^^^  ^®  performance  of  a  contract 

(*)  ChUing  V    JV                       *    ^^    ^*  ^  ^  ^*y  *^*  would  make  it  un- 

C.  369.              '  '^^"^^'^  1   ;Sj^„^  lawful  is  merely   inoperative,  and 

{c)  Revnell  v     e^       ,               ^^  *     X.  leaves  the  original  contract  in  force : 

\  )  Keyn^l  y.  Sprye,  I  x>.    j,^^       ^  Cit}i  ofMemphu  v.  Brown,  20  Wal. 


^.      lace  289. 
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Mnctpl  The  principle  of  this  judgment  has  been  criticized  by 
judgment  considerable  authority  as  "  vague  in  itself  and  dangerous 
as  a  precedent "  (a).  The  actual  decision,  however,  does 
not  appear  to  require  anything  wider  than  this — ^that 
where  a  claim  for  the  payment  of  money  as  on  a  simple 
contract  would  be  bad  on  the  ground  of  illegality,  a  sub- 
sequent security  for  the  same  payment,  whether  given  in 
pursuance  of  the  original  agreement  or  not,  is  likewise 
not  enforceable :  or,  more  shortly — 

6.  Security  5.  Any  security  for  the  payment  of  money  under  an 
men^^  unlawful  agreement  is  itself  void,  even  if  the  giving  of  the 
under  security  was  not  part  of  the  original  agreement, 
agreement  To  this  extent  at  least  the  principle  of  Fisher  v.  Bridges 
^  ^1^  ^^  ^^^^  repeatedly  acted  on  (6).  In  Geere  v.  Mare  (b)  a 
the  policy  of  assurance  was  assigned  by  deed  as  a  further 

^J^^jj^  security  for  the  payment  of  a  bill  of  exchange.  The  bill 
itself  was  given  to  secure  a  payment  by  way  of  fraudulent 
preference  to  a  particular  creditor,  and  accepted  not  by 
the  debtor  himself  but  by  a  third  person.  It  was  held, 
both  on  principle  and  on  the  authority  of  Fisher  v.  Brul/fes^ 
that  the  deed  could  not  be  enforced.  Again  in  Clay  v. 
Ray  (b)  two  promissory  notes  were  secretly  given  by  a 
compounding  debtor  to  a  creditor  for  a  sum  in  excess  of 
the  amount  of  the  composition.  Judgment  was  obtained 
in  an  action  on  one  of  these  notes.  In  consideration  of 
proceedings  being  stayed  and  the  notes  given  up  a  third 
person  gave  a  guaranty  to  the  creditor  for  the  amount :  it 
was  held  that  on  this  guaranty  no  action  could  be  main- 
tained. 

This  is  a  convenient  place  to  state  a  mle  of  a  more 
special  kind  which  has  already  been  assumed  in  the  dis- 
cussion of  various  instances  of  illegality,  and  the  necessity 
of  which  is  obvious :  namely : — 

(a)  1  Sm.  L.  C.  400.  Mare,  2  H.  &  C.  839,  83  L.  J.  Kr. 

(6)  OrtEme  v.   Wroughton,  11  Ex.      60;  Ctoy  v.  Jtajf,  17  C.  B.  N.  S. 
146,  24  L.  J.  Ex.  265 ;   Oeere  y.      188. 
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5  a.  If  the  condition  of  a  bond  is  unlawful,  the  whole  ^^"^^ 
bond  is  void  (a).  unlawful 

condition 
is  whoUj 

Rides  of  Evidence  and  Procedure  touching  Urdawful    ^o^*^ 
AgreemerUs, 

6.  Extrinsic  evidence  is  always  admissible  to  show  that  6.  lU^a- 
the  object  or  consideration  of  an  agreement  is  in  fact  J^m  be 

illegal.  "hown  by 

This  is  an  elementary  rule  established  by  decisions  both  evidence, 
at  law  (6)  and  in  equity  (c).     Even  a  document  which  for 
want  of  a  stamp  would  not  be  available  to  establish  any 
right  is  admissible  to  prove  the  illegal  nature  of  the  trans- 
action to  which  it  belongs  (cZ). 

But  where  the  immediate  object  of  the  agreement  (in 
the  sense  explained  above)  is  not  unlawful,  we  have  to 
bear  in  mind  a  qualifying  rule  which  has  been  thus 
stated : 

6  a.  "  When  it  is  sought  to  avoid  an  agreement  not  being  in  itself  6  a.  Where 
tmlawful  on  the  ground  of  its  being  meant  as  part  of  an  unlawful  nnl»^f"l 
scheme  or  to  carry  out  an  unlawful  object,  it  must  be  shown  that  |g  aUeged 
such  was  the  intention  of  the  parties  at  the  time  of  making  the  it  must  be 
agreement "  (e).  "^^^  **" 

The  fact  that  unlawful  means  are  used  in  performing  an  ^  ^f  ** 
agreement  which  is  prima  facie  lawful  and  capable  of  agreement 
being  lawfully  performed  does  not  of  itself  make  the  agree-  quent 
ment  unlawful  (/).     This  or  other  subsequent  conduct  of  ^^*  *^' 
the  parties  in  the  matter  of  the  agreement  may  be  evi-  may  be 
dence,  but  evidence  only,  that  a  violation  of  the  law  was  ^^fnal 

(a)  Co.  Lit.  206  6,  Sheup.  Touch.  660,  672,  per  Knight  Bruce,  L.  J. 

872;  where  it  is  said  that  if  the  {d)  Coppock  v.  B<ywer,  4  M.  &  W. 

DiAtter   of  the   condition   be    only  361. 

mcdum  frchibUhm,  the  obligation  is  («)  Lord  ffowden  v.  Sitnpion,  10 

absolute  (as  if  the  condition  were  A.  ^  £.  793,  818. 

merely  imposgible)  :  but  this  dia-  (/)  A  subeequent  agreement  to 

iinction  is   now  clearly  not  law :  vaiy  the  performance  of  a  contract 

i»ee  Duvtrgier  v.  FtilowSt  10  B.  4c  C.  in  a  way  that  would  make  it  un- 

826.  lawful  is  merely   inoperative,  and 

{b)  Collins  y,  Blantem,  1  Sm.  L.  leaves  the  original  contract  in  force : 

C.  869.  City  of  MempkU  v.  ^roim,  20  Wal- 

(c)  Beyndl  v.  Sprye,  1  D.  M  G.  lace  289. 
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imlawfal  part  of  their  original  intention,  and  whether  it  was  so  is 
a  pure  question  of  fact  (a).  The  omission  of  statutory 
requisites  in  carrying  on  a  partnership  business  is  con- 
sistent with  the  contract  of  partnership  itself  being  lavrful ; 
but  if  it  is  shown  as  a  fact  that  there  was  from  the  first  a 
secret  agreement  to  carry  on  the  business  in  an  illegal 
manner,  the  whole  must  be  taken  as  one  illegal  trans- 
action (6).  Again,  it  is  no  answer  to  a  claim  for  an  account 
of  partnership  profits  that  there  was  some  collateral  breach 
of  the  law  in  the  particular  transaction  in  which  they  were 
earned  (c).  Where  a  duly  enrolled  deed  inter  vivos  pur- 
ported to  create  a  rent-charge  for  charitable  purposes,  but 
the  deed  remained  in  the  grantor's  keeping,  no  payment 
was  made  during  his  lifetime,  nor  was  the  existence  of  the 
deed  communicated  to  tbe  persons  interested,  and  the 
conduct  of  the  parties  otherwise  showed  an  understanding 
that  the  deed  should  not  take  effect  till  after  the  grantor's 
death,  it  was  set  aside  as  an  evasion  of  the  Mortmain 
Act  (d).  Again,  an  agreement  is  not  unlawful  merely 
because  something  remains  to  be  done  by  one  of  the 
parties  in  order  to  make  the  performance  of  the  agreement 
or  of  some  part  of  it  lawful,  such  a<?  obtaining  a  licence 
from  the  Crown  (e). 

In  the  recent  case  of  Watufh  v.  Morris  (/)  it  was  agreed 
by  charter-party  that  a  ship  then  at  Trouville  should  go 
thence  with  a  cargo  of  hay  to  London,  and  all  cargo  was 
STt^tiMi^  to  be  brought  and  taken  from  the  ship  alongside.  Before 
whether  ^jjc  date  of  the  charter-party  an  Order  in  Council  had 
know  the  been  made  and  published  under  the  Contagious  Diseases 
^^'  (Animals)  Act  1869,  prohibiting  the  landing  of  hay  from 


Wiwigh  r. 
Monii. 
Material 
on  the 


(a)  Frtuer  ▼.  Hill,  1  MoQn.  892. 

(6)  Amiitrong  v.  Armttrong,S  M. 
&  K.  45,  64,  8.  c  nom.  Armatrong  v. 
Lewi$,  in  Ex.  Ch.  2  Cr.  &  M.  274, 
297.  Notwithstanding  what  is  here 
said  as  to  such  inferences  of  fact 
being  for  the  jury,  the  matter  seems 
to  have  been  left  at  large  for  the 
Conrt  in  WaugK  ▼.  Morris^  L.  R.  8 


Q.  B.  202  (see  next  paragraph). 

(<t)  Sharp  V.  TayloT,  2  Ph.  801. 

<c/)   Way  ▼.  EaM,  2  Drew.  44. 

(f)  Sewell  V.  Royal  Exch,  Atsur^ 
ance  Co.  4  Tannt  856;  /Tatttet  v. 
Butk,  5  tb,  821 ;  cp.  Porter'i  ca.  1 
Go.  Rep.  25  a,  the  like  as  to  a  con- 
dition in  a  devise. 

(/)  L.  R.  8  Q.  B.  202. 
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France  in  this  country.  The  parties  did  not  know  of  this, 
and  the  master  learnt  it  for  the  first  time  on  arriving  in 
the  Thames.  In  the  result  the  charterer  took  the  cargo 
from  alongside  the  ship  in  the  river  into  another  vessel 
and  exported  it,  as  he  lawfully  might,  but  after  consider- 
able delay.  The  shipowner  sued  him  for  demurrage,  and 
he  contended  that  the  contract  was  illegal  (though  it  had 
in  fact  been  lawfully  performed),  as  the 'parties  had  in- 
tended it  to  be  performed  by  means  which  at  the  time  of 
the  contract  were  unlawful,  viz.  landing  the  hay  in  the 
port  of  London.  The  Court  however  refused  to  take  this 
view.  It  was  true  that  the  plaintiff  contemplated  and 
expected  that  the  hay  would  be  landed,  as  that  would  be 
the  natural  course  of  things.  But  the  landing  was  no 
part  of  the  contract,  and  if  the  plaintiff  had  had  before 
him  the  possibility  of  the  landing  being  forbidden,  he 
would  probably  have  expected  the  defendant  not  to 
break  the  law ;  as  in  fact  he  did  not,  for  no  attempt  was 
made  to  land  the  goods. 

*•  We  quite  agree  that  where  a  contract  is  to  do  a  thmg  which 
cannot  be  performed  without  a  violation  of  the  law  it  is  void, 
whether  the  parties  knew  the  law  or  not.  But  we  tbink  that  in 
order  to  avoid  a  contract  which  can  be  legally  performe<l  on  the 
ground  that  there  was  an  intention  to  perform  it  in  an  illegal 
manner,  it  is  necessaiy  to  shew  that  there  was  the  wicked  intention 
to  break  the  law ;  and  if  this  be  so,  the  knowledge  of  wliat  tbe  law 
ift  becomes  of  great  importance"  (a). 

A  still  more  recent  case  in  the  Queen  s  Bench  may  also 
be  referred  to  as  illustrating  the  general  rule  that  an  un- 
lawful intention  is  not  to  be  presumed.  It  is  not  illegal 
for  a  highway  board  to  give  a  licence  to  a  gas  company  to 
open  a  highway  within  the  board's  jurisdiction,  for  it  must 
be  taken  to  mean  that  they  are  to  do  it  so  as  not  to  create 
a  nuisance  (6). 

But  on  the  other  hand  where  an  agreement  is  prima  Where 

agreement 

(a)  L.  R.  8  Q.  B.  207-8,  Harrow  GoM  Cb.  L.  R,  10  Q.  B.  92. 

{h)  Edgware  Highway  Board   v. 
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prima  facie  facie  illegal,  it  lies  on  the  party  seeking  to  enforce  it  to 

not  enough  show  that  the  intention  was  not  illegal.     It  is  not  enough 

to  Bbow      ^  show  a  mere  possibility  of  the  agreement  being  lawfully 

sibility  of   performed  in  particular  contingent  events.     "  If  there  be 

formancT  ^^  ^^^  ^^®  ^^  ^^^  agreement  an   illegal    intention,  the 

burden  lies  on  the  party  who  uses  expressions  prima  facie 

importing  an  illegal  purpose  to  show  that  the  intention 

was  legal "  (a).  » 

As  to  We  now  come  to  the  rule,  which  we  will  first  state  pro- 

b^T^'^'^  visionally  in  a  general  form,  that  money  or  property  paid 
money  or    or  delivered   imder  an   unlawful   agreement  cannot    be 

property.     j.^^yg^g^  back. 

This  rule  (which  is  subject  to  exceptions  to  be  presently 
stated)  is  the  chief  part,  though  not  quite  the  whole,  of 
what  is  meant  by  the  maxim  In  pari  delicto  potior  est 
condido  defendentis  (b).  To  some  extent  it  coincides 
with  the  more  general  rule  that  money  voluntarily  paid 
with  full  knowledge  of  all  material  facts  cannot  be  re- 
covered back.  However  the  principle  proper  to  this  class 
of  cases  is  that  persons  who  have  entered  into  dealings 
forbidden  by  the  law  must  not  expect  any  assistance  from 
the  law,  save  so  far  as  the  simple  refusal  to  enforce  such 
an  agreement  is  unavoidably  beneficial  to  the  party  sued 
upon  it.  As  it  is  sometimes  expressed,  the  Court  is  neutral 
between  the  parties.  The  matter  is  thus  put  by  Lord 
Mansfield : 

T^)rd  "The  objection,  that  a  contract  is  immoral  or  illegal  as  between 

ManR-         plaintiff  and  defendant,  sounds  at  aU  times  very  ill  in  the  mouth  of 

f~  *  .®^*    the  defendant     It  is  not  for  his  sake,  however,  that  the  objection  is 

of  the  rule,  ever  allowed,  but  it  is  founded  in  general  principles  of  policy,  which 

the  defendant  has  the  advantage  of  contrary  to  the  real  justice  ax 

between  him  and  the  plaintiff,  by  accident,  if  I  may  say  so.    Tlic 

(a)  BoOand  v.  •H€Ulj  1  B.  &  Aid.  qnamquam  etiam  n  non  sit  perpetua 

53,  per  Abbott,  J. ;  AUkint  v.  Jupf,  causa    .    .    .     idem  dicendum  est, 

2  C.  P.  D.  S75.     The  same  prin-  quia  statim  contra  mores  sit**     D. 

ciple  is  expressed  in  a  different  form  45.  1.  de  v.  o.  35  §  1. 
by  Paulus:  '*Item  quod  leges  fieri  (6)  Cp.  D.  50.  17.  de  reg.  juris, 

prohibent,  ri  perpetuam  causam  ser-  154,  C.  4.  7.  de  condict.  ob  turpem 

vaturum  est,  ceasat  obligatio   .    .    .  causam,  2. 
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principle  of  public  policy  is  this  ;  ex  dclo  fnalo  non  oritur  actio.  No 
Court  will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon 
an  immoral  or  an  illegal  act  If  from  the  plain tifTs  own  stating  or 
otherwise  the  cause  of  action  appears  to  arise  ex  turpi  causa,  or  the 
transgression  of  a  positive  law  of  this  country,  there  the  Court  says 
he  has  no  right  to  be  assisted.  It  is  upon  that  groimd  the  Court 
goes  ;  not  for  the  sake  of  the  defendant,  but  because  they  will  not 
lend  their  aid  to  such  a  plaintiff.  So  if  the  plaintiff  and  defendant 
were  to  change  sides,  and  the  defendant  was  to  bring  his  action 
against  the  plaintiff,  the  latter  would  then  have  the  advantage  of  it ; 
for  where  both  are  equally  in  fault,  potior  est  conditio  defendentis^  (a). 

The  test  for  the  application  of  the  rule  is  whether  the  Phdntiff 
plaintiff  can  make  out  his  case  otherwise  than  "  through  ^ver 
the  medium  and  by  the  aid  of  an  illegal  transaction  to  ^^^e^  ^i« 
which  he  was  himself  a  party"  (6).     It  is  not  confined  to  Uwful 
the  case  of  actual  money  payments,  though  that  is  ^he^^^^jjf 
most  common.     Where  the  plaintiflF  had  deposited  the  half  own  case, 
of  a  bank  note  with  the  defendant  by  way  of  pledge  to 
secure  the  repayment  of  money  due  for  wine  and  suppers 
supplied  by  the  defendant  in  a  brothel  and  disorderly 
liouse  kept  by  the  defendant  for  the  purpose  of  being  con- 
sumed there  in  a  debauch,  and  for  money  lent  for  similar 
purposes,  it  was  held  that  the  plaintiff  could  not  recover, 
as  it  was  necessary  to  his  case  to  show  the  true  character 
of  the  deposit.     (This  is  apparent  by  the  course  of  the 
pleadings :  the  declaration  was  on  a  bailment  of  the  half- 
note  to  be  re-delivered  on  request,  and  in  detinue.     Pleas, 
in  effect,  that  it  was  deposited  by  way  of  pledge  to  secure 
money  due.     Keplication,  the  immoral  character  of  the 
debt  as  above)  (c).     The  Court  inclined  also  to  think,  but 
did  not  decide,  that  the  plaintiffs  case  must  fail  on  the 
more  general  ground  that  the  delivery  of  the  note  was  an 
executed  contract  by  which  a  special  property  passed,  and 
that  such  property  must  remain  (d). 

(a)  Holman  v.  /oAiwon,  Cowp.  341,  {d)  Compare  Ex  parte  CaldecoU,  4 

343.  Ch.  D.  150,  p.  291  above;  BegbU  v. 

(6)  TayhrY,Ckester,lj.ILiQ.B.  PhoaphaU  Sewage  Co, 'L.'EL  10 Q.B. 

309,  314.  491,  600,  affd.  in  C.  A.  1  Q.  B.  D. 

(c)  L.  B.  4  Q.  B.  at  p.  812.  679. 
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Duty  of 
agents  and 
trustees  to 
account  to 
principals 
notwith- 
standing 
collateral 
iUegaUty. 


The  rule  is  not  eveu  confined  to  causes  of  action  ex 
contractti.  An  action  in  tort  cannot  be  maintained  when 
the  cause  of  action  springs  from  an  illegal  transaction  to 
which  the  plaintiff  was  a  party,  and  that  transaction  is  a 
necessary  part  of  his  case  (a). 

Independently  of  the  special  grounds  of  this  rule,  a 
completely  executed  transfer  of  property,  though  originalJy 
made  upon  an  unlawful  consideration  or  in  pursuance  of 
an  unlawful  agreement,  is  afterwards  valid  and  irrevocable 
both  at  law  and  in  equity  (b). 

The  rule  is  not  applicable  in  the  following  classes  of 
cases,  most  of  which  however  cannot  properly  be  called 
exceptions. 

An  agent  is  not  discharged  from  accounting  to  his  prin- 
cipal by  reason  of  past  unlawful  acts  or  intentions  of  the 
principal  collateral  to  the  matter  of  the  agency.  If  A. 
pays  money  to  B.  for  the  use  of  C,  B.  cannot  justify  a 
refusal  to  pay  over  to  C.  by  showing  that  it  was  paid  under 
an  unlawful  agreement  between  A  and  C.  (c).    Again,  if 

A.  and  B.  make  bets  at  a  horse-race  on  a  joint  account  and 

B.  receives  the  winnings,  A.  can  recover  his  share  of  the 
money  or  sue  on  a  bill  given  to  him  by  B.  for  it :  here 
however  there  is  nothing  illegal  in  any  part  of  the  busi- 
ness (d).  In  like  manner  the  right  to  an  account  of  part- 
nership profits  is  not  lost  by  the  particular  transaction  in 
which  they  were  earned  having  involved  a  breach  of  the 
law  (e).  Nor  can  a  trustee  of  property  refuse  to  account 
to  his  cestui  qiie  trust  on  grounds  of  this  kind :  a  trust 
was    enforced    where    the   persons  interested   were  the 


{a)  Fiwut  V.  NicholU,  2  C.  B.  501, 
513. 

(6)  Ayerat  v.  Jenkins,  16  Eq.  275. 
Cp.  M*&dlan  v.  MarHtner  (Ex.  Ch.) 
9  M.  &  W.  686. 

(c)  Tenant  v.  EUioU,  1  B.  &  P.  3. 

{d)  Johnton  v.  Lamley,  12  C.  B. 
468.  And  where  B.  nses  moneys  of 
his  own  and  A/s  in  betting,  on  the 
terms  of  dividing  winnings  m  certain 
proportions,   A.   can  sue  B.  on  a 


cheque  given  for  his  share  of  win- 
nings :  BettUm  v.  Bcetfon,  1  Ex.  D. 
13.  Cp.  and  dist  Higginson  v.  Simp- 
son, 2  C.  P.  D.  76,  where  the  trans- 
action in  question  was  held  to  be  in 
substance  a  mere  wager. 

(c)  Sharp  y.  Taylor,  2  Ph.  801. 
Of  couri»e  it  is  not  so  where  the 
main  object  of  the  partnership  is 
unlawful. 
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members  of  an  unincorporated  ti-ading  association,  though 
it  was  doubtful  whether  the  association  itself  was  not 
illegal  (a).  So,  if  A.  with  B.'s  consent  efifects  a  policy  for 
his  own  benefit  on  the  life  and  in  the  name  of  B.,  having 
himself  no  insurable  interest,  the  policy  and  the  value  of 
it  belong,  as  between  them,  to  A.  (6).  If  a  man  entrusts 
another  as  his  agent  with  money  to  be  paid  for  an  un- 
lawful purpose,  he  may  recover  it  at  any  time  before  it  is 
actually  so  paid ;  or  even  if  the  agent  does  pay  it  after 
having  been  warned  not  to  do  so  (c) ;  the  reason  of  this, 
clearly  put  in  one  of  the  earlier  cases  (d),  is  that  whether 
the  intended  pajonent  be  lawful  or  not  an  authority  may 
always  be  countermanded  as  between  the  principal  and 
agent  so  long  as  it  is  not  executed  (e).  It  is  the  same 
where  the  agent  is  authorized  to  apply  in  an  unlawful 
manner  any  part  of  the  moneys  to  be  received  by  him  on 
account  of  the  principal ;  he  must  account  for  so  much  of 
that  part  as  he  has  not  actually  paid  over  (e).  The 
langu^e  of  the  statute  8  &  9  Vict.  c.  109,  s.  18,  which 
says  that  no  money  can  be  recovered  "  which  shall  have 
been  deposited  in  the  hands  of  any  person  to  abide  the 
event  upon  which  any  wager  shall  have  been  made  "  does 
not  prevent  either  party  from  repudiating  the  wager  at 
any  time  either  before  or  after  the  event  and  before  the 
money  is  actually  paid  over  and  recovering  his  own  deposit 
from  the  stakeholder  (/). 

Where  money  has  been  paid  under  an  unlawful  agree-  Monej 
ment,  but  nothing  else  done  in  performance  of  it,  the  a^^^k 
money  may  be  recovered  back.     But  in  the  decision  which  ^i^ere 
establishes  this  exception  it  is  intimated  that  it  probably  notexe- 
would  not  be  allow-ed  if  the   agreement   were   actually  ^*^^- 

(a)  Skqtpard  v.  Oxenf(yrd,  1  K.  &  29  L.  J.  Ex.  438. 
J.  491.  (/)  Digs^  V.  Hiffgs  (C.  A.),  2  Ex. 

{b)  Worthinffton  v.  Curtis,  1  Ch.  D.  422 ;  Hampden  v.   Wal»h,  1  Q. 

D.  419.  B.  D.  189,  where  former  anthorities 

(c)  ffasldow  T.  Jackson,  8  B.  &  C.  are  collected  and  considered;  Trimbfe 
221,  226.     .  V.  Hill  (J.C.)  on  a  colonial  statute 

[d)  Taylor  ▼.  Lendey,  9  East  49.        in  the  same  terms,  5  App.  Ca.  342. 
(f )  Bone  V.  EkUss,  5  H.  &  N.  925, 
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criminal  or  immoral  (a).  "If  money  is  paid  or  gocxls 
delivered  for  an  illegal  purpose,  the  person  who  has  so 
paid  the  money  or  delivered  the  goods  may  recover  thein 
hack  before  the  illegal  purpose  is  carried  out ;  but  if  he 
waits  till  the  illegal  purpose  is  carried  out,  or  if  he  seeks 
to  enforce  the  illegal  transaction,  in  neither  case  can  he 
maintain  an  action "  (6).  And  the  action  cannot  be 
maintained  by  a  party  who  has  not  given  previous  notice 
that  he  repudiates  the  agreement  and  claims  his  money 
back  (c).  In  Taylor  v.  Bowers  (b)  A.  had  delivered  gooils 
to  B.  under  a  fictitious  assignment  for  the  purpose  of  de- 
frauding A/s  creditors.  B.  executed  a  bill  of  sale  of  the 
goods  to  C,  who  was  privy  to  the  scheme,  without  A.  s 
assent.  It  was  held  that  A.  might  repudiate  the  whole 
transaction  and  demand  the  return  of  the  goods  from  C 
In  Symes  v.  Hughes  (ci),  a  case  somewhat  of  the  same  kind, 
the  plaintiflF  had  assigned  certain  leasehold  property  to  a 
trustee  with  the  intention  of  defeating  his  creditors ;  after- 
wards under  an  arrangement  with  his  creditors  he  sued  for 
the  recoveiy  of  the  property,  having  undertaken  to  pay 
them  a  composition  in  case  of  success.  The  Court  held 
that,  as  the  illegal  purpose  had  not  been  executed,  he 
was  entitled  to  a  reconveyance.  It  will  be  observed  how- 
ever that  the  plaintiff  was  in  effect  suing  as  a  trustee  fur 
his  creditors,  so  that  the  real  question  was  whether  the 
fraud  upon  the  creditors  should  be  continued  against  the 
better  mind  of  the  debtor  himself.  The  cases  above  men- 
tioned as  to  recovering  money  from  agents  or  stakeholders 
are  also  put  partly  on  this  ground,  which  however  does  not 
seem  necessary  to  them  (e). 

(a)   Tappenden  v.  Randall,  2  B.  W.711,wherethatcaflewa8d<nibted, 

k  F.  467.  decides  only  this :  A  man  cannot  sue 

{b)  Per  MeUish,  Ju  J.  Taylor  v.  a  stakeholder  for  the  whole  of  the 

Bowers,  1  Q.  B.  D.  291,  800.  sweepstakes  he  has  won  in  alotteiy, 

(c)  Palyart  t.  Leckie,  6  M.  &  S.  and  then  reply  to  the  objection  of 
290.  illegality  that  if  the  whole  thing  is 

(d)  9  £q.  475.  illegal  he  must  at  all  events  recover 
(f )  IlatUlow  V.  Jackson,  S  B.  &  C.      his  own  stake.    Allegans  contraria 

221.    Mearing  v.  Hdlingi,  14  M.  &      non  est  audiendui. 
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In  certain  cases  the  parties  are  said  not  to  be  in  pari' TtMoB  not 
delicto,  namely  where  the  unlawful  agreement  and   the  2rfSo! 
payment    take    place    under    circumstances    practically  PurchMe 
amounting  to  coercion.     The  chief  instances  of  this  kind  tor's  assent 
in  courts  of  law  have  been  payments  made  by  a  debtor  ^J^^^®" 
by  way  of  fraudulent  preference  to  purchase  a  particular 
creditor's  assent  to  his  discharge   in  bankruptcy  or  to 
a  composition.    The  leading  case  is  now  Atkmaon  v. 
Denby  (a).    There  the  defendant,  one  of  the  plaintiff's 
creditors,  refused  to  accept  the  composition  unless  he  had 
something  more,  and  the  plaintiff  paid  him  501.  before  he 
executed  the  composition  deed.     It  was  held  that  this 
money  could  be  recovered  back.    **  It  is  true  "  said  the 
Court  of  Exchequer  Chamber  "  that  both  are  in  delicto, 
because  the  act  is  a  fraud  upon  the  other  creditors,  but  it 
is  not  par  delictimi,  because  the  one  has  the  power  to 
dictate,  the  other  no  alternative  but  to  submit."    On  the 
same  ground  money  paid  for  compounding  a  penal  action 
contrary  to  the  statute  of  Elizabeth  may  be  recovered 
back  (6).    But  where  a  bill  is  given  by  way  of  fraudulent 
preference  to  purchase  a  creditor's  assent  to  a  composition, 
and  ajfter  the  composition  the  debtor  chooses  to  pay  the 
amount  of  the  bill,  this  is  a  voluntary  payment  which 
cannot  be  recovered  (c). 

In  equity  the  application  of  this  doctrine  has  been  the  Like 
same  in  substance,  though  more  varied  in  its  circimi- ^^^^^ 
stances.  The  rule  followed  by  courts  of  equity  was  thus 
described  by  Knight  Bruce,  L.  J. :  "  Where  the  parties  to 
a  contract  against  public  policy  or  illegal  are  not  in  pari 
delicto  (and .  they  are  not  always  so)  and  where  public 
policy  is  considered  as  advanced  by  allowing  either,  or  at 
least  the  more  excusable  of  the  two,  to  sue  for  relief  against 
the  transaction,  relief  is  given  to  him,  as  we  know  fit>m 

(a)  6  H.  &  N.  778,  80  L.  J.  Ex.  696,  Smith  v.  Cuff,  6  M.  A  8. 1«0. 
861,  in  Ex.  Ch.  7  H.  ft  N.  984,  81  (6)  WiUiams  v.  NedU^,  8  Ettt 

Jj.  J.  Ex.   862:    the  chief  earlier  878. 
ones  are  Smith  ▼.  BromUy,  2  Doug.  (c)  WiUtm  t.  Jiay,  10  A.  ft  E.  82. 

A  A 
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various  authorities,  of  which  Oeborne  v.  Williams  [see 
below]  is  one"  (a). 
Spedal  On  this  principle  relief  was  given  and  an  account  decreed 

SSSS  "  in  Osborne  v.  WiUia/ms  (b),  where  the  unlawful  sale  of  the 
profits  of  an  office  was  made  by  a  son  to  his  father  after 
the  son  had  obtained  the  office  in  succession  to  his  father 
and  upon  his  recommendation,  so  that  he  was  wholly 
under  his  father's  control  in  the  matter.  In  ReyneU  v. 
Sprye  (o)  an  agreement  bad  for  champerty  was  set  aside 
at  the  suit  of  the  party  who  had  been  induced  to  enter 
into  it  by  the  other's  false  representations  that  it  was  a 
usual  and  proper  course  among  men  of  business  to  advance 
costs  and  manage  litigation  on  the  terms  of  taking  all  the 
risk  and  sharing  the  property  recovered.  And  in  a  later 
case  a  mortgage  to  secure  a  loan  of  money  which  in  fact 
was  lent  upon  an  immoral  consideration  was  set  aside  at 
the  suit  of  the  borrower  on  the  ground  that  the  interest 
of  others  besides  parties  to  the  corrupt  bargain  was  in- 
volved (d).  A  wider  exception  is  made,  as  we  have  seen 
above,  in  the  case  of  agreements  of  which  the  consideration 
is  future  illicit  cohabitation  between  the  parties.  The 
treatment  of  this  kind  of  agreements  is  altogether  some- 
what anomalous  and  ill-defined,  and  may  be  considered 
open  to  review  by  a  Court  of  Appeal  should  occasion  arise. 
Apart  from  this  particular  question,  there  seems  to  be  no 
reason  (at  all  events  since  the  Judicature  Acts)  why  the 
analogy  of  the  cases  in  equity  where  agreements  have 
been  set  aside  should  not  apply  to  the  legal  right  of 
recovering  back  money  paid.  If  this  be  correct,  the  rule 
and  its  qualifications  will  be  to  this  effect : 

Statement  7.  Money  paid  or  property  delivered  under  an  unlawful 
as  qtuOi-  ^  agreement  cannot  be  recovered  back,  nor  the  agreeifient 
fi«<J-  set  aside  at  the  suit  of  either  party — 

(a)  JUyndl  v.  Sprye,  1  D.  M.  G.  {c)  1  D.  M.  G.  660,  679. 

660,679.  (d)  IT.  V.  J.  82  Beav.  674. 

{h)  18  Ves.  379. 
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unless  nothing  has  been  done  in  the  execution  of  the 
unlawful  purpose  beyond  the  payment  or  delivery  itself 
(and  the  agreement  is  not  positively  criminal  or  im- 
moral ?) ; 

or  imless  the  agreement  was  made  under  such  circum- 
stances as  between  the  parties  that  if  otherwise  lawful  it 
would  be  voidable  in  equity  at  the  option  of  the  party 
seeking  relief  (a) ; 

or,  in  the  case  of  an  action  to  set  aside  the  agreement, 
unless  in  the  judgment  of  the  Court  the  interests  of  third 
persons  require  that  it  should  be  set  aside. 

8.  Where  a  difference  of  local  laws  is  in  question,  the  8.  Conflict 
lawfulness  of  a  contract  is  to  be  determined  by  the  law  li^^  "* 
governing  the  substance  of  the  contract  (that  is,  according  foTioci 
to  the  prevailing  opinion  (6),  the  law  of  the  place  where  it  prevaUa*^ 
is  to  be  performed,  if  any  particular  place  of  performance 
is  expressed  by  the  contract  or  implied  in  its  nature, 
or  otherwise  the  law  of  the  place  where  the  contract  is 
made). 

Exception  1. — ^An  agreement  entered  into  by  a  citizen  "nlea 

in  violation  of  a  prohibitory  law  of  his  own  state  cannot  in  bv  prohl- 

,  any  case  be  enforced  in  any  court  of  that  state.  "^-nij 

Exception  2. — An  agreement  contrary  to  common  prin-  law  of  the 
ciples  of  justice  or  morality,  or  to  the  interests  of  the  state,  ^p'^Jg, 
cannot  in  any  case  be  enforced.  the  agree- 

What  we  here  have  to  do  with  is  in  truth  a  fragment  of  ^Sr^  to 
a  much  larger  subject,  namely  the  consideration  of  the  ?omjnon 

11  ®       .      "^  ,  ,.        .  .  ,  ,  V  lUBtice  or 

local  law  govermng  obugations  m  general  (c).  interests  of 

the  State. 

(a)  This  form  of  expession  is  not  in  deciding  whether  there  was  ille- 

positivelj  warranted  by  the  antho-  gality  in  the  contract." 

rities,  but  is  submitted  as  fairly  re-  {e)  For  the  treatment  of  it  in 

presenting  the  restdt.  this  connexion ,  see  Savigny,  Syst.  8. 

{b)  Though  in  English  cases  there  269-278  (§  374  C);  Story,  Conflict 

«ie  strong  dicta  in  favour  of   the  of   Laws,   §§    248   sqq.    258   sqq.; 

place  where  the  contract  is  made:  Wharton,  §§  482-497.    Mr.  West- 

Westlake,  234,  237,  and  per  Erie,  lake  (Private  Intern.  Law,  ed.  1880, 

C.  J.,  Bra/tUey  v.  S,  E.  R.  Co,  12  C.  §§  203,  204)  states  the  rules  thus: 

R  N.  S.  at  p.  72:  "As  a  general  Where  a  contract  contemplated  the 

rule,  the  lex  loci  contractus  governs  violation  of  English  law,  it  cannot 

A  a2 
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Ab  to  the       The  main  proposition  is  well  established,  and  it  woxild 
tion.  he  idle  to  attempt  in  this  place  any  abridgment  or  re- 

statement of  what  is  said  upon  it  by  writers  on  Private 
International  Law.    The  first  exception  is  a  simple  one. 
The  municipal  laws  of  a  particular  state,  especially  laws  of 
a  prohibitory  kind,  are  as  a  rule  directed  only  to  things 
done  within  its  jurisdiction.    But  a  particular  law  may 
positively  forbid  the  subjects  of  the  state  to  undertake 
some  particular  class  of  transactions  in  any  part  of  the 
world :  and  where  such  a  law  exists,  the  courts  of  that^ 
state  must  give  effect  to  it.    A  foi^igner  cannot  sue  in  «a 
English  court  on  a  contract  made  with  a  British  subject, 
And  itself  lawful  at  the  place  where  it  was  made,  if  it  is 
«uch  that  British  subjects  ape  forbidden  by  Act  of  Parlia- 
ment to  make  it  anywhere  (a).     It  may  be  doubted 
whether  such  a  contract  would  be  recognized  even  by  the 
courts  of  the  state  where  it  was  made,  unless  the  pro- 
hibition were  of  so  hostile  or  restrictive  a  character  as 
between  the  two  states  (^.^.  if  the  mlers  of  a  peoj^ 
skilled  in  a  particular  industry  should  forbid  them   to 
exercise  or  teach  that  industry  abroad)  as  not  to  fell 
within  the  ordinary  princijdes  of  cwnity.    The  authorities 
already  cited  (p.  267  above)  as  to  marriages  within  the 
prohibited  degrees  contracted  abroad  by  British  subjects 
may  also  be  usefully  consulted  as  illustrating  this  topic. 
Afl  to  tSie       The  second  exception  is  by  no  means  free  firom  diffi- 
^^^tion.  <5«lties  touching  its  real  meaning  and  extent  (6).    There 
is  no  doubt  that  an  agreement  will  not  necessarily,  though 
it  will  generally,  be  enforced  if  lawful  according  to  its 
proper  local  law.    The  reasons  for  which  the  court  may 

be  enforeed  here,  notwithstanding  C.  K  N.  a  at  p.  S74,  29  L.  J.  a  P. 

that  it  may  have  been  vaUd  by  its  at  p.  850,  per  Blackbom,  J. 
proper  law.    Where  a  contract  oon-  (6)  '*  VHiether  an  action  can  be 

flicti   with    what   are  deemed   in  topported  in  England  on  a  contract 

England  to  be  eaaential  public  or  which  ii  void  by  the  law  of  Bo^and, 

moral  interests,  it  cannot  be  en-  bnt  Talid  l^  tlie  law  of  the  coontry 

forced  here,  notwithstanding  that  it  where  the  matter  is  transaoted,  is  a 

may  have  been  valid  by  its  proper  great  question  ":    per  WiliDot,  J. 

law.  RolnnMon  v.  Bland,  2  Bur.  108S. 
(a)  8afUo$  ▼.  JlUdge,  in  Ex.  Ch.  8 
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nevertheless  refuse  to  enforce  it  have  been  variously 
expressed  by  judges  and  text-writers,  and  sometimes  in 
very  wide  language. 

It  may  be  taken  for  granted  that  the  courts  of  a  civilized  Traiwac- 
state  cannot  give  effect  to  rights  alleged  to  be  valid  by  trmry  to 
some  local   law,  but  arising  fix)m   a  transaction  plainly  fJJ^^^ 
repugnant  to  the  ivs  gentium  in  its  proper  sense — ^the  of  dvilized 
principles  of  law  and  morality  commwi  to  civilized  nations,  f^^  on 
In  other  words,  a  local  law  cannot  be  recognized,  though  *  ^^oUy 
otherwise  it  would  be  the  proper  law  to  look  to,  if  it  is  in  Bystem  of 
derogation  of  all  civilized   laws.    This   indeed  seems  a  J^^^, 
fundamental  assumption  in  the  administration  of  justice,  oan't  be  re- 
in whatever  forum  and  by  whatever  procedure,  rather  than  ^^'^^^'^'^ 
a  specific  proposition  of  either  municipal  or  international 
law.     Likewise  it  is  clear  that  no  court  can  be  bound  to 
enforce  rights  arising  under  a  system  of  law  so  different 
firom  its  own,  and  so  unlike  anything  it  is  accustomed  to, 
that  not  only  its  administrative  means,  but  the  legal  con- 
ceptions which  are  the  foundation  of  its  procedure,  and  its 
l^;al  habit  of  mind  (a),  so  to  speak,  are  wholly  unfitted  to 
deal  with   them.     For  this  reason  the  English  Divorce 
Court  cannot  entertain  a  suit  founded  on  a  Mormon  mar- 
riage.    Apart  from  the  question  whether  such  marriages 
would  be  r^arded  by  our  courts  as  immoral  iure  gen- 
tiwm  (6),  the    matrimonial   law   of  England   is  wholly 
inapplicable  to  polygamy,  and  the  attempt  to  apply  it 
would  lead  to  manifest  absurdities  (o).    Practically  these 
difficulties  can  hardly  arise  except  as  to  rights  derived  from 
family  relations.     One  can  hardly  imagine  them  in   the 
proper  region  of  contracts. 

(a)  In  Gkrmui  one  might  speak  Indi».  The  immemorial  institoa 
without  any  strangeness  of  the  tions  of  Eastern  races  are  obviou8^Jr 
JieckUbewu9ti9ein  of  the  Court.  on  a  different  footing    altogether 

(b)  A  oonclosion  which  would  not  from  the  fantastic  and  retr^gfrade 
imply  any  offence  to  the  Qaeen's  devices  of  a  degenerate  fraction  in 
Hmda  and  Biahometan  subjects,  or  the  West. 

be  inconsistent  with  our  adminis-  (c)  ffyde  v.  ffycU  ^  Woodmfimte€t 

tration  of  native   law  in    British      L.  R.  1  P.  ft  D.  180. 
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But  oppo-       Again,  there  are  sundry  judicial  observations  to  be  found 
f^^ic^  which  go  to  the  further  extent  of  saying  that  no  court  will 
principles   enforce  anything  contrary  to  the  particular  views  of  justice 
enough,      morality  or  policy  whereon  its  own  municipal  jurispru- 
dence is  founded.     And  this  doctrine  is  supported  by  the 
general  acceptance  of  text-writers,  which  in  this  department 
of  law  must  needs  count  for  more  than  in  any  other,  owing 
to  its  comparative  poverty  in  decisive  authorities.    But  a 
Contract    test  question  is  to  be  found  in  the  treatment  of  rights 
^vee^^    arising  out  of  slavery  by  the  courts  of  a  firee  country: 
raiorcodinjjmj  for  England  at  least  the  decision  of  the  Elxchequer 
liiidge,  *    Chamber  in  Santos  v.  Illidge  (a)  has  given  such  an  answer 
to  it  as  makes  the  prevailing  opinion  of  the  books  unten- 
able.    Slavery  is  as  repugnant  to  the  principles  of  English 
law  as  anything  can  well  be  which  is  so  far  admitted  by 
any  other  civilized  system  that  any  serious  question  of  the 
conflict  of  laws  can  arise  upon  it.    There  is  no  doubt  that 
neither  the  status  of  slavery  nor  any  personal  right  of  the 
master  or  duty  of  the  slave  incident  thereto  can  exist  in 
England  (6),  or  within  the  protection  of  English  law  (c). 
But  it  long  remained  uncertain  how  an  English  court  would 
deal  with  a  contract  concerning  slaves  which  was  lawful 
in  the  country  where  it  was  made  and  to  be  performed. 
Passing  over   earlier  and   indecisive  authorities  (d),  we 
find   Lord    Mansfield   assuming   that  a  contract  for  the 
sale  of  a  slave  may  be  good  here  (e).    On   the  other 
hand  Best,  J.  thought  no  action  ''founded  upon  a  right 
arising  out   of  slavery"  would  be  maintainable  in   the 
municipal  courts  of  this  country  (/).    But  in  8a/nto8  v. 


(a)  8  G.  B.  N.  S.  861,  29  L.  J.  occupation    of    territorial   waten, 

G.  P.  348,  revg.  s.  o.  in  court  below,  Forbes  v.  Cochrane,  2  K  &  G.  448. 
6  G.  B.  N.  S.  841,  28  L.  J.  G.  P.  (d)  They  aro  ooUected  in    Har- 

817.    Very  strangely  there  ia  no  grave's    argument  in  Sommerwetfg 


mention    of    the    case    either   in 

Wharton's  Gonflict  of  Laws  or  in  (e)  20  St.  T.  79. 

the  last  edition  of  Story.  (/)  Forbes  v.  Cochranej  2B.kC. 

(6)  SommerseU*8  ca.  20  St  T.  1.  at  p.  468.    To  same  effect  Stoiy 

(c)  Viz.  on  board  an  English  ship  §  259,  in  spite  of  American  anthority 

of  war  on  the  high  seas  or  m  hostile  being  adverse. 
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lUidge  (a)  a  Brazilian  sued  an  English  firm  trading  in 
Srazil  for  the  non-delivery  of  slaves  under  a  contract  for 
the  sale  of  them  in  that  country,  which  was  valid  hy 
Brazilian  law.  Both  in  the  C.  P.  and  in  the  Ex.  Ch.  the 
only  question  discussed  was  whether  the  sale  was  or  was 
not  under  the  drcumstances  made  illegal  by  the  operation 
of  the  statutes  against  slave  trading:  and  in  the  result 
the  majority  of  the  Ex.  Ch.  held  that  it  was  not.  It  was 
not  even  contended  that  at  common  law  the  Court  must 
regard  a  contract  for  the  sale  of  slaves  as  so  repugnant  to 
EInglish  principles  of  justice  that,  wherever  made,  it  could 
not  be  enforced  in  England.  Nor  can  it  be  suggested  that 
the  point  was  overlooked,  for  it  appears  to  have  been 
marked  for  argument:  perhaps  it  is  a  matter  for  regret 
that  it  was  not  insisted  upon,  and  an  express  decision  ob- 
tained upon  it :  but  as  it  is,  it  now  seems  impossible  to 
say  that  purely  municipal  views  of  right  and  wrong  can 
prevail  against  the  recognition  of  a  foreign  law.  Moreover, 
apart  from  this  decision,  the  cases  in  which  the  dicta  relied 
upon  for  the  wider  doctrine  have  occurred  have  in  fact 
been  almost  always  determined  on  considerations  of  local 
law,  and  in  particular  of  the  law  of  the  place  where  the 
contract  was  to  be  performed. 

Thus  in  Rohmaon  v.  Bland  (b)  the  plaintiff  sued  (1)  EarHer 
ui)on  a  bill  of  exchange  drawn  upon  England  to  secure  ^Sdered 
money  won  at  play  in  France :  (2)  for  money  won  at  play  ^*^ 
in  France :  (3)  for  money  lent  for  play  at  the  same  time  to  the 
and  place.    As  to  the  bill,  it  was  held  to  be.  an  English  f^^^ 
bill ;  for  the  contract  was  to  be  performed  by  payment  in 
England,  and  therefore  to  be  governed  by  English  law. 
For  the  money  won,  it  could  not  have  been  recovered  in  a 
French  court  of  justice  (c),  and  so  qv^acvmque  via  could 
not  be  sued  for  here  ;  but  as  to  the  money  lent,  the  loan 

(a)  See  note  (a)  p.  858.  the  Court  would  in  any  case  have 

(6)  2  Burr.  1077.  declined  to  take  notice  of  an  ex- 

(c)  Nor,  under  the  drcumstanoes,  traordinaiy  and    extra-legal  juri*- 

in  the  marshal's  ooort  of  honour  diction  of  that  sort. 

which  then  existed;  bat  it  seems 
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was  lawful  in  France  and  therefore  recoverable  here. 
Wilmot,  J.  said  that  an  action  could  be  maintained  in 
some  countries  by  a  courtesan  for  the  price  of  her  prosti- 
tution, but  certainly  would  not  be  allowed  in  England, 
though  the  cause  of  action  arose  in  one  of  those  countries. 
Probably  no  such  local  law  now  exists.  But  if  it  did,  and 
if  it  were  attempted  to  enforce  it  in  our  courts,  we  could 
appeal,  not  to  our  own  municipal  notions  of  morality, 
but  to  the  Roman  law  as  expressing  the.  common  and  con- 
tinuous understanding  of  civilized  nation&  Such  a  bargain 
is  inmioral  iure  genti/wnu 

In  Quarrier  v.  Colston  (a)  it  was  held  that  money  lent 
by  one  English  subject  to  another  for  gaming  in  a  foreign 
country  where  such  gaming  was  not  unlawful  might  be 
recovered  in  England.  This,  as  well  as  the  foregoing  case, 
is  not  inconsistent  with  the  rule  that  the  law  of  the  place 
of  performance  is  to  be  followed.  It  must  be  taken,  no 
doubt,  that  the  parties  contemplated  payment  in  England. 
Then,  what  says  the  law  of  England  ?  Money  lent  for  an 
unlawful  use  cannot  be  recovered.  Then,  was  this  money 
lent  for  an  unlawful  use  ?  That  must  be  determined  by 
the  law  existing  at  the  time  and  place  at  which  the  money 
was  to  be  used  in  play.  That  law  not  being  shown  to 
prohibit  such  a  use  of  it,  there  was  no  unlawful  purpose  in 
the  loan,  and  there  was  a  good  cause  of  action,  not  merely 
by  the  local  law  (which  in  fact  was  not  before  the  Court)  (5), 
but  by  the  law  of  England.  These  cases  do  show,  how- 
ever, that  the  English  law  against  gaming  is  not  considered 
to  be  founded  on  such  high  and  general  principles  of 
morality  that  it  is  to  override  all  foreign  laws,  or  that  an 
English  court  is  to  presume  gaming  to  be  unlawful  by  a 
foreign  law  (c). 

(a)  1  Fh.  147.  existenoe  of  inch  a  law  would  make 

{b)  The  looal  law  might  conoeiy-  no  difference  in  the  igngHali  oonrt. 

ably,  without  making  gaming  nn-  (c)  Contra  Savigny,  who  thinki 

lawftd,  reduce  debts  for  money  lent  laws  relating  to  usury  and  gaming 

at  play    to   the   rank    of  natural  must   be    reckoned    strictly    com* 

obligataons  or  debts  of  honour  not  pulsory  (von  strong  podtiver,  xwin* 

enforceable  by  legal  prooess  :  if  the  gender  Natur) — ue,  must  be  ^>plied 

Tiew  in  the  text  he  correct,  the  without  regard  to  local  law  by  eveiy 


Digitized  by  VjOOQ IC 


CONFLICT  OF  LAWS.  361 

In  Hope  V.  Hope  (a)  an  agreement  made  between  a 
husband  and  wife,  British  subjects  domiciled  in  France,- 
provided  for  two  things  which  made  the  agreement  void 
in  an  English  court :  the  collusive  conduct  of  a  divorce 
suit  in  England,  and  the  abandonment  by  the  husband  of 
the  custody  of  his  children.  It  is  worth  noting  that  at 
the  time  of  the  suit  the  husband  was  resident  in  England, 
and  it  does  not  seem  clear  that  he  had  not  recovered  an 
English  domiciL  Knight  Bruce,  L.  J.  put  his  judgment 
partly  on  the  groimd  that  an  important  part  at  least  of 
the  provisions  of  the  document  was  to  be  carried  into 
effect  in  England.  Turner,  L.  J.  did  say  in  general  terms 
that  a  contract  must  be  consistent  with  the  laws  and 
policy  of  the  country  where  it  is  sought  to  be  enforced, 
and  he  appears  to  have  thought  the  provision  as  to  the 
custody  of  the  children  was  one  that  an  English  court 
must  absolutely  refuse  to  enforce,  whether  to  be  performed 
in  England  or  not,  and  whether  by  a  domiciled  British 
subject  or  not  But  this  is  neither  required  by  the  de- 
cision nor  reconcileable  with  Santos  v.  lUidge. 

In  Orell  v.  Levy  (b)  an  agreement  was  made  in  France 
between  an  English  attorney  and  a  French  subject  that  the 
attorney  should  recover  a  debt  for  the  client  in  England 
and  keep  half  of  it.  Our  rules  against  champerty  are  not 
known  to  the  French  law:  but  here  the  agreement  was 
to  be  performed  in  England  by  an  officer  of  an  English 
court  (c).  Perhaps,  indeed,  the  English  law  governing 
the  relations  and  mutual  rights  of  solicitor  and  client  may 
be  regarded  as  a  law  of  English  procedure ;  and  in  that 
character,  of  course,  private  arrangements  cannot  acquire 
any  greater  power  to  vary  it  by  being  made  abroad  (d). 

As  for  agreements  contrary  to  the  public  interests  of  the  Am  to 
state  in  whose  courts  they  are  sued  upon,  it  is  obvious  J^JJ^ 

Court  within  their  allegiance,  but  L.  J.  at  p.  748. 

are  not  to  be  rc^pirded  by  any  Court  (6)  16  C.  B.  N.  S.  73. 

ontBide  it.    Syrt.  8.  276.  (c)  Per  Erie,  C.  J.  at  p.  79. 

(a)  8  D.  M.  G.  781 ;  per  Knight  {d)  See  judgment  of  Williami,  J. 

Bruce,  L.  J.  at  p.  740;  per  Turner, 
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B&anBt  that  the  courts  must  refuse  to  enforce  them  without  con- 
interMtof  sideriug  any  foreign  law.  The  like  rule  applies  to  the 
sute.  QiogQ  ^f  agreements  in  aid  of  hostilities  against  a  friendly 
state  of  which  we  have  already  spoken.  In  practice,  how- 
ever, an  agreement  of  this  kind  is  more  likely  than  not  to 
be  unlawfiil  everywhere.  Thus  an  agreement  made  in 
New  York  to  raise  a  loan  for  insurgents  in  Cuba  would 
not  be  lawful  in  England ;  but  it  would  also  not  be  lawful 
in  New  York,  and  for  the  same  reason.  It  might  possibly 
happen  on  the  other  hand  that  the  United  States  should 
recognize  the  Cuban  insurgents  while  they  were  not  re- 
cognized by  England ;  and  in  that  case  the  courts  of  New 
York  would  re^uxi  the  contract  as  lawful,  but  ours  would 
not. 

It  should  be  borne  in  mind  that  the  foregoing  discussion 
has  nothing  to  do  with  the  formal  validity  of  contracts, 
which  is  governed  by  other  rules  (expressed  in  a  general 
way  by  the  maxim  locus  regit  actwm) ;  and  also  that  all 
rules  of  private  international  law  depend  on  practical  as- 
sumptions as  to  the  conduct  to  be  expected  at  the  hands 
of  civilized  legislatures  and  tribunals.  It  is  in  theory  per- 
fectly competent  to  the  sovereign  power  in  any  particular 
state  to  impose  any  restrictions,  however  capricious  and 
absurd,  on  the  action  of  its  own  mimicipal  courts;  and  even 
to  municipal  courts,  in  the  absence  of  any  paramount 
directions,  to  pay  as  much  or  as  little  regard  as  they  please 
to  any  foreign  opinion  or  authority. 

Conflict  of  9.  Where  the  performance  of  a  contract  lawful  in  its 
^j^^  inception  is  made  unlawful  by  any  subsequent  event,  the 
9.  Where    contract  is  thereby  dissolved  (a). 

S^™*'  Explanation, — Where  the  performance  is  subsequently 
^^^^^  forbidden  by  a  foreign  law,  it  is  deemed  to  have  become 
contract     not  unlawful  but  impossible  (6). 


dlMolved. 


(a)  Aikimon  v.  Ritchie,  10  East         (b)  Barker  v.  Hodgmn,  8  M.  &  S. 
580;  E$po9Uo  v.  Bowden,  p.  296,      267. 
iupra. 
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This  rule  does  not  call  for  any  discussion.  It  is  ad- 
mitted as  certain  in  Atkinson  v.  Ritchie  (a),  and  is  suffi- 
ciently illustrated  by  the  modem  case  of  Eapoaito  v.  Boto- 
den  (a),  of  which  some  account  has  already  been  given.  It 
applies  to  negative  as  well  as  to  affirmative  promises.  "It 
would  be  absurd  to  suppose  that  an  action  should  lie 
against  parties  for  doing  that  which  the  legislature  has 
said  they  shall  be  obliged  to  do"  (6).  To  the  qualification 
we  shall  have  to  return  in  the  following  chapter  on  Im- 
possibility. 

10.  Otherwise  the  validity  of  a  contract  is  generally  lo.  other- 
determined  by  the  law  as  it  existed  at  the  date  of  the  at  djOe'of 

contract.  agreement 

•     .  .  governs. 

This  is  a  wider  rule  than  those  we  have  already  stated, 
as  it  applies  to  the  form  as  well  as  to  the  substance  of  the 
contract,  and  not  only  to  the  question  of  legality  but  to 
the  incidents  of  the  contract  generally  (c).     It  is  needless 
to  seek  authority  to  show  that  an  originally  lawful  contract 
cannot  become  in  itself  unlawful  by  a  subsequent  change 
in  the  law  (d).    It  does  not  seem  certain,  however,  that  the  Qu.  when 
converse  proposition  would  always  hold  good.     Perhaps  ^^^"* 
the  parties  might  be  entitled  to  the  benefit  of  a  subsequent  ignon«oe 
change  in  the  law  if  their  actual  intention  in  making  the  ^ty,  and 
contract  was  not  unlawful  perform- 

_  •  anoe  after* 

The  question  may  be  put  as  follows  on  an  imaginary  wards 
case,  which  the  facts  of  Waugh  v.  Morris  (e)  show  to  be  ^^^T 
quite  within  the  bounds  of  possibility.  A.  and  B.  make 
an  agreement  which  by  reason  of  a  state  of  things  not 
known  to  them  at  the  time  is  not  lawful  That  state  of 
things  ceases  to  exist  before  it  comes  to  the  knowledge  of 
the  parties  and  before  the  agreement  is  performed,  but  A. 
refuses  to  perform  the  agreement  on  the  ground  that  it 
was  unlawful  when  made.    Is  this  agreement  a  contract 

(a)  See  note  (a)  p.  862.  (d)  See  Boyce  t.  Tahb,  18  Wallaoe 

(i)  Wwm   ▼.    Shropihire   Union  (Sup.  Ct.  U.  S.)  546;  supra,  p.  288. 

Rys.  A  Comal  Co,  6  Ex.  420,  440.  (e)  L.  R.  8  Q.  B.  202;  fttpm, 

(c)  Say.  SjBt  g  892  (8.  485).  p.  846. 
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on  which  B.  can  sue  A.?    Justice  and  reasixi  seem  to  call 
for  an  affirmative  answer,  and  the  analogy  of  Waugh  v. 
Morris  (a),  where  the  Court  looked  to  the  actual  know- 
ledge and  intention  of  the  parties  at  the  time  of  the  con- 
Contract    tract,  is  also  in  its  favour.    Apart  from  thisy  a  contract 
^j^'^jj^    which  provides  for  something  known  to  the  parties  to  be 
pOTform-    not  lawful  at  the  time  being  done  in  the  event,  and  only 
hetxming  ^  ^  the  event,  of  its  being  made  lawful,  is  fi^e  from  objee- 
lawfuL       iiQj^  and  valid  as  a  conditional  contract  (J) :  unless,  indeed, 
the  thing  were  of  such  a  kind  that  its  becoming  lawful 
could  not  be  properly  or  seriously  contemplated  (c). 

General  It  may  be  useful  to  collect  here  in  a  separate  form 
J^^^^  the  results  of  the  foregoing  discussion,  so  far  as  they 
ledge  of  show  in  what  circumstances  and  to  what  extent  the 
^^"^^  knowledge  of  the  parties  is  material  on  the  question  of 
illegality. 

CL  Inmiediate  object  of  agreement  unlawful  Knowledge 
of  either  or  both  parties  is  immaterial  (d) :  except,  perhaps, 
where  the  agreement  is  made  in  good  fSoith  and  in 
ignorance  of  a  state  of  things  making  it  unlawful :  and  in 
this  case  it  is  submitted  for  the  reasons  above  given  that 
the  agreement  becomes  valid  if  that  state  of  things  ceases 
to  exist  in  time  for  the  agreement  to  be  lawfully  performed 
according  to  the  original  intention. 

fi.  A.  makes  an  agreement  with  B.  the  execution  of 
which  would  involve  an  unlawful  act  on  B.'s  part  {e.g.  a 
breach  of  B.'s  contract  with  C). 

If  A.  does  not  know  this,  there  is  a  good  contract,  and 
A.  can  sue  B.  for  a  breach  of  it,  though  B.  cannot  be  com- 

(a)  L.  R  8  Q.  R  202.  nee  talis  emptio  ant  itipnlatio  ad- 

(6)  Toflor  V.  Chichater  A  Mid-  mittenda    est:    cum    servut    erU^ 

hunt  Ry,  Co,  It,  "R,  A  H.  L.  628,  quamvis  dizerimus,  fntoras  res  emi 

640,  645}  op.  Mayor  of  Norwich  v.  posse  |  nee  enlm  fas  est  dnsmodi 

Norfolk  Ry,  Cb.  4  E.  &  B.  897,  24  casus  exspectaie. 
L.  J.  Q.  R  105,  9apra,  p.  253.  {d)  A  strong  fllnstraaon  of  this 

{e)  Cp'  ^'  ^^*  ^*  ^®  ^^^  ®°^P^  ^^  ^  ^o^<^  ^  WUkinmm  ▼.  Ltm- 

84  §  2  (Panlus).    Liberom  hominem  donMck,  8  M.  &  S.  117. 
scientes  emere  non  possomus;  sed 
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pelled  to  perform  it  or  may  be  restrained  (a)  from  per- 
forming it.  (We  may  say  if  we  like  that  B.  is  deemed  to 
warrant  that  he  can  lawfully  perform  his  contract) 

The  contract  is  voidable  at  A-'s  option  on  the  grovmd  of 
fraudy  if  B.  has  falsely  stated  or  actively  concealed  the 
£Act8,  but  not  otherwise  (6). 

If  A.  does  know  it,  the  agreement  is  void. 

7.  A.  makes  an  agreement  with  B.  who  intends  by 
means  of  the  agreement  or  of  something  to  be  obtained  or 
done  under  it  to  effect  an  imlawful  or  immoral  purpose. 

If  A.  does  not  know  of  this  purpose,  there  is  a  contract 
voidable  at  his  option  when  he  discovers  it 

If  he  does  know  of  it,  the  agreement  is  void. 

The  provisions  of  the  Indian  Contract  Act  on  the  sub-  L  C.  A.  on 
jects  comprised  in  this  chapter  will  be  found   in  the  ^^ee- 
Appendix  (c).  "'»^*^ 

(a)  Jone$  y.  North,  19  Eq.  426.  dedrion  on  the  contract  to  many. 

{b)  JBeaehy  ▼.  Brown,  E.  R  &  E.  And  op.  D.  18.  1.  de  oont  ompt 

796,  29  L.  J.  Q.  B.  105;  but  one  84  §  8. 

can  never  be  qnite  safe  in  drawing  (e)  Note  G. 
anj    general    oondudon    from    a 
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CHAPTER  VII. 


Impossible  Agreements. 


Perform- 
ance of 
agreement 
may  be 
impossible 
in  itself 
(logically 
or  physi- 
cally). 


Bylaw 
(incon- 
sistent 
with  legal 
principle, 
Ac,). 


An  agreement  may  be  impossible  of  performance  at  the 
time  when  it  is  made,  and  this  in  various  ways. 

It  may  be  impossible  in  itself;  that  is,  the  agreement 
itself  may  involve  a  contradiction,  as  if  it  contains 
promises  inconsistent  with  one  another  or  with  the  date 
of  the  agreement.  Or  the  thing  contracted  for  may  be 
contrary  to  the  coui*se  of  nature,  **quod  ruUura  fieri  non 
concedit "  (a). 

As  if  a  man  shotdd  undertake  to  make  a  river  run  up 
hill ;  to  make  two  spheres  of  the  same  substance,  but  one 
twice  the  size  of  the  other,  of  which  the  greater  should 
fall  twice  as  fast  as  the  smaller  when  they  were  both 
dropped  from  a  height;  or  to  construct  a  perpetual 
motion  (6). 

It  may  be  impossible  by  law,  as  being  inconsistent  with 
some  legal  principle  or  institution. 

As  in  the  cases  already  considered  in  Chap.  V.  of 
attempts  to  enable  a  stranger  to  a  contract  to  sue  upon  it 
by  agreement  of  the  parties ;  or  as  if  a  man  should  give  a 
bond  to  secure  a  simple  contract  with  a  collateral  agree- 
ment that  the  simple  contract  debt  should  not  be 
merged  (c),  or  should   covenant  to  create  a  new  manor. 


(a)  D.  45.  1.  de  V.  o.  85  pr. 

(6)  Of  these  particular  impossi- 
bilities the  second  was  supposed  to 
be  an  elementary  fact  before  Galileo 
made  the  experiment;  the  last  con- 
tinues to  be  now  and  ihen  attempted 


by  persons  who  know  meehanical 
handicraft  without  mechanical  prin- 
ciples :  we  choose  the  examples  as  aU 
the  more  instructiTe  on  that  account, 
(c)  See  Oven  v.  ffoman,  8  Mac.  9t 
G.  878,  407-411. 
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Again,  it  is  the  general  rule  of  law  that  a  man  may  con- 
tract for  the  sale  of  a  specific  thing  which  is  not  his  own  at 
the  time.  But  if  the  thing  be  already  the  buyer's  own,  or 
cannot  be  the  subject  of  private  ownership  at  all  (as  the 
site  of  a  public  building,  the  Crown  jewels,  a  ship  in  the 
Royal  Navy)  (a),  the  agreement  is  impossible  in  law. 

It  may  be  impossible  in  fact  by  reason  of  the  existence  in  fact 
of  a  particular  state  of  things  which  makes  the  perform-  ^^^^ 
ance  of  the  particular  contract  impossible.    As  where  the  with  par- 
contract  is  to  go  to  a  certain  island  and  there  load  a  full  gt^^f 
cargo  of  guano,  but  there  is  not  enough  guano  there  to  J*^*"  ®*j®** 
make  a  cargo  (6) :  or  a  lessee  covenants  to  dig  not  less  than  time). 
IfiOO  tons  of  a  certain  kind  of  day  on  the  land  demised 
in  every  year  of  the  term,  but  there  is  no  such  clay  on  the 
land  (c). 

Moreover  the  performance  of  a  contract  which  was  Or  may 
possible  in  its  inception  may  become  impossible  in  either  ^^jbie 
the  second  or  third  of  these  ways.     The  authorities  are  in  in  law  or 
a  somewhat  fluctuating  condition,  and  perhaps  not  wholly  According 
consistent.    But  the  strong  and  concurrent  tendency  of  the  ^  modem 

-  .  .  1   1      .         J  t      1  ,1         authonties 

later  cases  is  to  avoid  laying  down  absolute  rules,  and  to  the  rules 
give  eflfect  as  far  as  possible  to  the  real  intention  of  the  JJ^jJ^**^ 
parties — ^in  other  words,  to  treat  the  subject  aa  one  to  be  tUm, 
governed  by  rules  of  construction  rather  than  by  rules  of 
law.    And  by  this  means  they  have  done  much  to  clear  up 
and  simplify  the  matter  for  practical  purposes,  though  a 
formally  accurate  statement  of  the  law  may  be  difficult  to 
extract  from  them.     Before  proceeding  to  any  details  we 
may  at  once  give  an  outline  of  the  results. 

1.  An  agreement  is  void  if  the  performance  of  it  is  General 
either  impossible  in  itself  or  impossible  by  law.  statement. 

When  the  performance  of  an  agreement  becomes  im- 
possible by  law,  the  agreement  becomes  void. 

(a)  In  Roman  law  "quorum  com-  6  pr. 

mercium  non  sit,  ut  publica  quae  (6)  HiUs  v.  Sughrue,  15  M.  &  W. 

non  in  pecunia  populi  sed  in  publico  253. 

usu    habeantur,    ut    est    Campus  (c)  Clifford  v.  WaUs,  L.  R.  5  C.  P. 

Martius."    D.  18.  1.  de  cont.  empt  577. 
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2.  An  agreement  is  not  void  merely  by  reason  of  the 
performance  being  impossible  in  fact,  nor  does  it  become 
void  by  the  performance  becoming  impossible  in  fact  with- 
out the  default  of  either  party,  unless  according  to  the 
true  intention  of  the  parties  the  agreement  was  con- 
ditional on  the  performance  of  it  being  or  continuiii^ 
possible  in  fact. 

Such  an  intention  is  presumed  where  the  performance 
of  the  contract  depends  on  the  existence  of  a  specific 
thing,  or  on  the  life  or  health  of  a  party  who  undertakes 
personal  services  by  the  contract. 

3.  If  the  performance  of  any  promise  becomes  im- 
possible in  fact  by  the  default  of  the  promisee,  the  promisor 
is  discharged,  and  the  promisee  is  liable  to  him  under  the 
contract  for  any  loss  thereby  resulting  to  him. 

If  it  becomes  impossible  by  the  default  of  the  promisor, 
the  promisor  is  liable  under  the  contract  for  the  non* 
performance. 

1.  Agree-  1.  On  the  first  and  simplest  rule — ^that  an  agreement 
TO^blTin  impossible  in  itself  is  void — ^there  is  little  or  no  direct 
w^  ^  authority,  for  the  plain  reason  that  such  agreements  do  not 
eTcn'thislB occur  in  practice;  but  it  is  always  assumed  to  be  so. 
P^jJ^f^^*  Perhaps  even  this  rule  is  not  accurately  stated  as  an 
Btraction:  absolute  one.  There  is  reason  to  think  the  ground  of  it  is 
TOBBibaity,  ^^'  ^**  ^^®  impossible  nature  of  the  promise  shows  that 
which  the  there  was  no  real  intention  of  contracting  and  therefore 
nMMoLble  no  real  agreement  It  would  thus  be  reduced  to  a  rule  of 
™Sitbe  construction  or  presumption  only,  though  a  strong  one. 
preramed  Brett,  J.  Said  in  Clifford  v.  Watts  (a) :  "  I  think  it  is  not 
ex^^i  competent  to  a  defendant  to  say  that  there  is  no  binding 
animuB  contract,  merely  because  he  has  engaged  to  do  something 
h0tdi,  which  is  physically  impossible.  I  think  it  will  be  found  in 
all  the  cases  where  that  has  been  said,  that  the  thing 
stipulated  for  was,  according  to  the  state  of  knowledge  of 
the  day,  so  absurd  that  the  parties  cannot  be  supposed  to 

(a)  L.  R  6  C.  P.  p.  688. 
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have  80  contracteA*'  The  same  view  is  also  distinctly 
given  in  the  Digest  (a).  It  seems  to  follow  then  that  the 
question  is  not  whether  a  thing  is  absolutely  impossible  (a 
question  not  always  without  diflSculty),  but  whether  it  ia 
such  that  reasonable  men  in  the  position  of  the  parties 
must  treat  it  as  impossible. 

On  the  other  hand  a  thing  is  not  to  be  deemed  impos-  A  tUng  i» 
sible  merely  because  it  has  never  yet  been  done,  or  is  not  SoMfllfa 
known  to  be  possible.     "Cases  may  be  conceived,"  ^ays  Deawje 
Willes,  J.  in  the  case  last  cited,  "  in  which  a  man  may  to  be 
undertake  to  do  that  which  turns  out  to  be  impossible,  P**^^* 
and  yet  he  may  still  be  bound  by  his  agreement     I  am 
not  prepared  to  say  that  there  may  not  be  cases  in  which 
a  man  may  have  contracted  to  do  something  which  in  the 
present  state  of  scientific  knowledge  may  be  utterly  impos- 
sible, and  yet  he  may  have  so  contracted  as  to  warrant  the 
possibility  of  its  performance  by  means  of  some  new  dis- 
covery, or  be  liable  in  damages  for  the  non-performance, 
and  cannot  set  up  by  way  of  defence  that  the  thing  was 
impossible"     Indeed  many  things  have  become  possible 
which  were  long  supposed  to   be  impossible;  and   this 
not    only  in    the  well-known    instances  of   mechanical 
invention  and    the    applications  of   scientific  discovery 
to  the  arts  of  life,  but  in  the  regions  of  pure  science 
and  mathematics  (6).      Fifty  years   ago  it  seemed  im- 
possible that  we   should   ever  have  direct  evidence  of 
the  phjrsical  constitution  of   the  sun  and   fixed  stars: 
we  now  have  much.  / 

It  is  submitted,  nevertheless,  that  the  doctrine  of  the  »t  least  if 
foregoing  dicta  must  be  limited  to  cases  where  it  may  be  j^m^wy 

(a)  D.  44.  7  de  obL  et  act  81.  oondicione  quam  loiant  erne  impoa- 

Non  Boltim  stipalationes    .    .    sed  slbilem. 

eiiam  oeteri  qnoqne  oontraotoH    .    .  (6)  Prof.  SylTetter  and  M.  Peati* 

hnpooBibili    condicione    interposita  oellier    respectively   have  resolved 

aeqne   ntdlius  moment!  sunt,  qtda  certain  algebraical  and  geometricuJ 

in  ea  re,  qnae  ex  dnomm  phurinmve  problems   long   thooffht   insolnble. 

consensu  agitnr,  omnium  voluntas  One  form  of  the  problem  of  link- 

spectetur;  quorum  procul  dubio  in  motion  Investigated  by  Peaucellier 

famusmodi  aotu  talis  cogitatio  est,  was  even  thought    to    have   been 

nt  nihil  agi  ezistiment  appoeita  ea  proved  to  be  insoluble. 
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oonoeiv.  within  the  serious  contemplation  of  a  reasonable  man  at 
itihould  the  time  that  the  thing  may  somehow  be  done.  For 
DoSble!  example,  a  man  agrees  to  make  a  flying  machine  and 
warrants  that  it  shall  fly.  This  may  well  be  a  good  con- 
tract. It  is  true  that  no  one  has  yet  succeeded  in  making 
such  a  machine.  But  the  difficulties,  great  as  they  are. 
consist  in  details ;  it  is  a  question  of  weight  and  strength 
of  materials,  disposition  of  parts,  and  application  of  power ; 
and  these  obstacles  differ  not  in  kind  from  such  as  have 
already  been  overcome  in  other  quarters  by  the  progress 
of  mechanical  invention  and  workmanship.  Suppose, 
again,  that  a  man  agrees  to  make  a  flying  machine 
and  fly  to  the  moon  with  it.  Now  this  involves  an 
undertaking  either  to  live  in  interplanetary  space,  which 
is  absolutely  impossible,  or  to  make  a  habitable  atmo- 
sphere between  the  earth  and  the  moon,  which  is 
likewise  impossible,  though  not  precisely  in  the  same 
manner.  It  is  surely  needless  to  put  the  question 
whether  any  court  could  regard  such  an  agreement  as 
valid,  even  though  the  parties  were  so  ignorant  as  to 
believe  it  possible. 

This  last  qualification — viz,  that  the  parties  must  be 

presumed  to  have  the  ordinary  knowledge  of  reasonable 

men,  even  if  the  whole  thing  is  treated  as  a  question  of 

intention — ^is   obviously  required  by  convenience,  and  is 

contained  by  implication  in  the  Indian  Contract  Act(8.  56, 

-illust.  a),  which  says  that  an  agreement  to  discover  treasure 

by  magic  is  void.     In  some  regions  at  least  of  British 

India  the  parties  might  really  believe  in  the  efficacy  of 

magic  for  the  purpose. 

«*Pr»ctical      If  a  man  may  bind  himself  to  do  something  which  is 

^K^'^  only  not  known  to  be  impossible,  much  more  can  he  bind 

extreme     himself  to  do  something  which  is  known  to  be  possible, 

difficulty,   however  expensive  and  troublesome.     For  some  purpoees 

*'^toriAL    P"^^^  impossibility  may  be  treated  as  equivalent  to 

absolute  impossibility:  a  ship  is  said  to  be  totally  lost 

when  it  is  in  this  sense  practically  impossible,  though  not 
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physically  impossible,  to  repair  her  (a).     But  this  does  not 
apply  to  the  matter  now  in  hand  (6). 

The  other  conceivable  cases  of  absolute  impossibility  Logical 
may  be  very  briefly  dismissed.     Inconsistent  or,  in  the^jjiJ^Ke- 
usual  technical  phrase,  repugnant  promises  contained  inP'^fi^* 
the  same  instrument  cannot  of  course  be  enforced :   this  repug- 
however  is  rather  a  case  of  failure  of  that  certainty  which,  JJ^JJJ^ 
as  we  saw  in  the  first  chapter,  is  one  of  the  primary  condi-  date  and 
tions  for  the  formation  of  a  contract.     There  may  also  be  Sl2^**  ° 
a  repugnancy  as  to  date,  as  if  a  man  promises  to  do  a  thing  "*«'*• 
on  a  day   already  past.     Practically,  however,  such  a  cases  only 
repugnancy  can  hardly  be  more  than  apparent.     Either  it  ^§^5^ 
is  a  mere  clerical  or  verbal  error,  in  which  case  the  Court  not  avoid 
may  correct  it  by  the  context  (c),  or  it  arises  fix)m  the  ^ntract. 
terms  of  the  agreement  being  fixed  before  and  with  refer- 
ence to  a  certain  time  but  not  reduced  into  writing  and 
executed  as  a  written  contract  till  afterwards.     In  such  a 
case  it  must  be  determined  on  the  circumstances  and  con- 
struction of  the  contract  whether  the  stipulation  as  to  time 
is  to  be  treated  as  having  ceased  to  be  part  of  the  contract 
(in  other  words,  as  having  been  left  in  the  statement  of 
the  contract  by  a  common  mistake),  or  as  still  capable  of 
giving  an  independent  right  of  action.    At  all  events  it 
cannot  be  treated  as  a  condition  precedent  so  as  to  prevent 
the  rest  of  the  contract  from  being  enforced  (d). 

Leaving,    however,  this   rather  barren  discussion,  we  Promisor 
come  to  a  qualification,  or  rather  explanation,  of  morej^'^by 
practical  importance,  which  follows  a  forticyin  from  the  ^^^JjJSj!??" 
principle  laid  down  by  Willes,  J.     DiflSculty,  inconvenience,  u,  not 

(a)  iToff  T.  1^1^,9  C.B.  94, 103.  238,  24  L.  J.  Q.  B.  293,  where  a 

Mr.  Leake*8  citation  of  this  dictum  note  payable  two  months  after  date, 

(Digest,   682)  i^ppears  to  me  irre-  and  made  in  January,   1855,  was 

levant.  dated  by  mistake  1864,  but  across 

(6)  See  per  Mellor,  J.  L.  R.  6  it  was  written  *'due  the  4th  March, 

Q.  B.  128,  per  Hannen,  J.  ib.  127.  1855."     The  Court  held  that  this 

These  dicta  seem  to  go  even  beyond  sufficiently  corrected  the  mistake, 

what  is  said  in  the  text,  but  are  and  might  be  taken  as  a  direction 

probably  limited  in  their  true  effect  to  read  5  for  4. 
to  what  is  hera  called  impoesibiUty  {d)  HaU  v.  Caseiwve^  4  East  477, 

in  fact.  where  the  Court  agreed  to  this  extent, 

(c)  See  Pitek  v.  J<mei,  5  E.  ft  B.  but  differed  on  the  other  question. 
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having  the 
means  of 
perform* 


One  may 
warrant 
acts  of 
third  per- 
sons, or 
natural 
event  in 
itself 
possible. 


or  impracticability  arising  out  of  circumstances  merely 
relative  to  the  promisor  will  not  excuse  him.  "Impos- 
sibility may  consist  either  in  the  nature  of  the  action 
in  itself,  or  in  the  particular  circumstances  of  the  promisor. 
It  is  only  the  first,  or  objective  kind  of  impossibility  that 
is  recognized  as  such  by  law'.  The  second,  or  subjective 
kind,  cannot  be  relied  on  by  the  promisor  for  any  purpose, 
and  does  not  release  him  from  the  ordinary  consequences 
of  a  wilful  non-performance  of  his  contract  On  this  last 
point  the  most  obvious  example  is  that  of  the  debtor  who 
owes  a  sum  certain  but  has  neither  money  nor  credit. 
There  is  plenty  of  money  in  the  world,  and  it  is  a  matter 
wholly  personal  to  the  debtor  if  he  cannot  get  the  money 
he  has  bound  himself  to  pay  "  (a).  Therefore  a  man  is  not 
excused  who  chooses  to  make  himself  answerable  for  the 
acts  or  conduct  of  third  persons,  though  beyond  his  control ; 
or  even,  it  seems,  for  a  contingent  event  in  itself  possible 
and  ordinary  but  beyond  the  control  of  man.  It  has  been 
said  that  a  covenant  that  it  shall  rain  to-morrow  might 
be  good  (6),  and  that  "  if  a  man  is  bound  to  another  in 
201,  on  condition  quod  pluvia  debet  pkb&re  eras,  there 
«i  pVwvia  non  pluit  eras  the  obligor  shall  forfeit  the  bond, 
though  there  was  no  default  on  his  part,  for  he  knew  not 
that  it  would  not  rain.  In  like  manner  if  a  man  is  bound 
to  me  on  condition  that  the  Pope  shall  be  here  at  West- 
minster to-morrow,  then  if  the  Pope  comes  not  there  is 
no  default  on  the  defendant's  part,  and  yet  he  has  forfeited 
the  obligation"  (c).  "Generally  if  a  condition  is  to  be 
performed  by  a  stranger  and  he  refuses,  the  bond  is  forfeit, 
for  the  obligor  took  upon  himself  that  the  stranger  should 
do  it"  (d).  "  If  the  condition  be  that  the  obligor  shall  ride 
with  I.  S.  to  Dover  such  a  day,  and  I.  S.  does  not  go 


(a)  Savigny,  ObL  1.  884. 

(6)  BjMmile^J.Oanhamv.Barry, 
16a  B.  at  p.  619;  24L.J.C.P.at 
p.  106.  Per  Cor.  BaUy  ▼.  De  Cret- 
fngny,  L.  B.  4  Q.  R  atp.  185.  But 
qu,  wonld  not  sndi  a  contract  be  a 
mere  wager  in  almost  any  oonoeiT- 


able  drciunstances  f 

(c)  Per  Brian,  C.  J.,  Ifich.  22  Ed. 
4.  26.  The  whole  disonsskm  there 
is  carious,  and  well  worth  pemsal  in 
the  book  at  large. 

(4)  Ro.  Ab.  1.  452,  L.  pL  6. 
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thither  that  day ;  in  this  case  it  seems  the  condition  is 
broken,  and  that  he  must  procure  I.  S.  to  go  thither  and 
ride  with  him  at  his  peril"  (a).  Where  the  condition  of  a 
bond  was  to  give  such  a  release  as  by  the  Court  should  be 
thought  meet,  it  was  held  to  be  the  obligor's  duty  to 
procure  the  judge  to  devise  and  direct  it  (6).  K  a  lessee 
agrees  absolutely  to  assign  his  lease^  the  lease  containing 
a  covenaut  not  to  assign  without  licence,  the  contract  is 
binding  and  he  must  procure  the  lessor's  consent  (c).  But 
on  the  sale  of  shares  in  a  company,  on  the  Stock  Exchange 
at  all  events,  the  vendor  is  not  bound  to  procure. the 
directors'  assent,  though  it  may  be  required  to  complete 
the  transfer  (d),  and  it  seems  at  least  doubtful  whether  he 
is  so  bound  in  any  case  (e). 

Where  an  agreement  is  impossible  by  law  there  is  no  Agree- 
doubt  that  it  is  void :  for  example,  a  promise  by  a  servant  JJI^Ue  in 
to  discharge  a  debt  due  to  his  master  is  void,  and  there-  Wfavoid. 
fore  no  consideration  for  a  reciprocal  promise  (/) ;  though, 
by  the  nile  last  stated,  a  promise  to  procure  his  master  to 
discharge  it  would   (in  the  absence   of  any  fraudulent 
intention  against  the  master)  be  good  and  binding.     And 
when  the  performance  of  a  contract  becomes  wholly  or  in 
part  impossible  by  law,  the  contract  is  to  that  extent 
discharged.     The  best  as  well  as  the  latest  instance  of  this  When  per- 
is  Baily  v.  De  Creepigny  {g).    There  a  lessor  covenanted  ^^^^ 
with   the  lessee  that  neither  he  nor  his  heirs  nor  his  imponible 
assigns  would    allow  any  building    (with  certain  small  promSor  is 
exceptions)  on  a  piece  of  land  of  the  lessor's  fronting  the  S^i^^ne 
demised  premises.    Afterwards  a  railway  company  pur-  Orespigny. 
chased  this  piece  of  land  under  the  compulsoiy  powers  of 

(a)  Shepp.  Tondist  892.  ing  Wilkmmn  ▼.  Uoifd,  7  Q.  B.  27,  to 

(6)  Lamb' 9  ca.  5  Co.  Rep.  28  6.  be  now  Uw. 

(c)  LUnfd  T.  Oritpt,  5  Tftuni.  249 ;  (/)  Hwney  v.  (TiMonj,  2  Lev.  161. 
q>.  Canham  v.  Baxry^  15  O.  B.  597.  It  is  called  an  iiltgol  consideration, 

(d)  Sifnxif  ▼.  Rui$ait  Q.  B.  and  Ex.  bat  snch  verbal  confusions  are  con 
Ch.  1  KftE.  888, 916,28  L.  J.  Q.B.  stant  in  the  early  reports. 
279,29 L.  J.  Q.B.115.  (^)  L.  R.  4  Q.  B.  180. 

(c)  lindley,  1. 708, 712,*not  allow. 
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an  Act  of  Parliament,  and  built  a  station  upon  it.  The 
lessee  sued  the  lessor  upon  his  covenant ;  but  the  Court 
held  that  he  was  discharged  by  the  subsequent  Act  of 
Parliament,  which  put  it  out  of  his  power  to  perform  it 
And  this  was  agreeable  to  the  true  intention,  for  the 
railway  company  coming  in  under  compulsory  powers, 
"whom  he  [the  covenantor]  could  not  bind  by  any 
stipulation,  as  he  could  an  assignee  chosen  by  himself," 
was  "  a  new  kind  of  assign,  such  as  was  not  in  the  con- 
templation of  the  parties  when  the  contract  was  entered 
into."  Nor  was  it  material  that  the  company  was  only 
empowered  by  Parliament,  not  required,  to  build  a  station 
at  that  particular  place  (a).  If  a  subsequent  Act  of  Par- 
liament making  the  performance  of  a  contract  impossible 
were  a  private  Act  obtained  by  the  contracting  party 
himself,  he  might  perhaps  remain  bound  by  his  contract 
as  if  he  had  made  the  performance  impossible  by  his  own 
act  (of  which  afterwards) :  but  where  the  Act  is  a  public 
one,  its  effect  in  discharging  the  contract  cannot  be  aJtered 
by  showing  that  it  was  passed  at  the  instance  of  the  party 
originally  bound  (6). 
Baying  The  case  of  a  man   agreeing  to  buy  that  which   is 

proper^  already  his  own  is  a  peculiar  one.  Here  the  performance 
is  impossible  in  law ;  and  the  agreement  may  be  regarded 
as  void  not  only  for  impossibility  but  for  want  of  con- 
sideration. But  this  class  of  cases  is  by  its  nature  strictly 
limited.  No  man  will  knowingly  pay  for  what  belongs  to 
him  already.  If  on  the  other  hand  the  parties  are  in 
doubt  or  at  variance  as  to  what  their  rights  are,  any 
settlement  which  they  come  to  in  good  faith,  whatever  its 
form,  has  the  character  of  a  compromise.  There  remain 
only  the  cases  in  which  the  parties  act  under  a  common 
mistake  as  to  their  respective  rights.  The  presence  of  the 
mistaken  assumption  is  the  central  point  on  which  the 

(a)  L.  R.  4  Q.  B.  186-7.  in  Ex.  Ch.  18  C.  B.  N.  a  828,  81 

(b)  Brown  v.  Mayor  of  London,  9      L.  J.  C.  P«  280; 
C.  B.  N.  S.  726,  80  In  J.  C«  P.  225, 
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whole  transaction  turns,  and  is  decisive  in  fixing  its  true 
nature.  Hence  it  is  the  most  conspicuous  element  in 
practice,  and  these  cases  are  treated  as  belonging  not  to 
the  head  of  Impossibility  but  to  that  of  Mistake.  Under 
that  head  we  recur  to  them  in  the  next  chapter.  It  is 
hardly  needful  to  add  that  a  contract  for  the  sale  of 
something  which  the  seller  has  not  at  the  time  is  perfectly 
good  if  the  thing  is  capable  of  private  ownership.  The 
effect  of  the  contract  is  that  he  binds  himself  to  acquire  a 
lavirful  title  to  it  by  the  time  appointed  for  completing  the 
contract 

The  general  principles  above  considered  are  very  well  Expo«Uioii 
brought  together  in  the  Digest,  in  a  passage  from  a  work  , 


of  Venuleius  on  Stipulations.  "Illud  inspiciendum  est,  j"^™*" 
an  qui  centum  dari  promisit  confestim  teneatur,  an  vero 
cesset  obligatio  donee  pecuniam  couferre  posset.  Quid 
ergo  si  neque  domi  habet  neque  inveniat  creditorem  ? 
Sed  haec  recedunt  ab  impedimento  naturali  et  respiciunt 
ad  facultatem  dandi  (a).  .  .  .  Et  generaliter  causa 
difficultatis  ad  incommodum  promissoris,  non  ad  impedi- 
mentum  stipulatoris  pertinet  [i.e,  inconvenience  short  of 
impossibility  is  no  answer].  .  .  .  Si  ab  eo  stipulatus 
sim,  qui  eflScere  non  possit,  cum  alii  possibile  sit,  iure 
factam  obligationem  Sabinus  scribit"  He  goes  on  to  say 
that  a  legal  impossibility,  e.g,  the  sale  of  a  public  building, 
is  equivalent  to  a  natural  impossibility.  .  .  .  "Nee  ad 
rem  pertinet  quod  ius  mutari  potest  et  id  quod  nunc 
impossibile  est  postea  possibile  fieri ;  non  enim  secundum 
futuri  temporis  ius  sed  secundum  praesentis  aestimari 
debet  stipulatio  "  (6) :  (as  if  it  should  be  contended  that  a 
covenant  to  create  a  new  manor  is  not  a  covenant  for  a 
legal  impossibility,  because  peradventure  the  statute  of 
Quia  emptores  may  be  repealed.)  All  this  is  in  exact 
accordance  with  English  law. 

(a)  For  the  explanation  of  a  not      Sav.  Obi.  1.  885.  ,«.  gg  .  « 

veiy  dear  illiwtration  which  foUowa  (b)  D.  46.  1.  de  v.  o.  187.  §§4^6. 

bwe,  and  is  omitted  in  our  text»  see 
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2.  Per-  2.  We  now  come  to  the  cases  where  the  performance  of 

^SSwe  *^  agreement  is  not  impossible  in  its  own   nature,  but 
in  uict:  no  impossible   in  fact  by  reason  of  the  particular  circum- 
w^w        stances.     It  is  a  rule  admitted  by  all  the  authorities,  and 
c«^^*<*  ^  supported  by  positive  decisions,  that  impossibility  of  this 
kind  is  no  excuse  for  the  failure  to  perform  an  uncon- 
ditional contract,  whether  it  exists  at  the  date  of  the 
contract,  or  arises  from  events  which  happen  afterwards  (a). 
Thus  an  absolute  contract  to  load  a  full  cargo  of  guano  at 
a  certain  island  was  not  discharged  by  there  not  being 
enough  guano  there  to  make  a  cargo  (6):  and  where  a 
charter-party  required  a  ship  to   be   loaded  with  usual 
despatch,  it  was  held  to  be  no  answer  to  an  action  for 
delay  in  loading  that  a  frost  had  stopped  the  navigation 
of  the  canal  by  which  the  cargo  would  have  been  brought 
Afortion   to  the  ship  in  the  ordinary  course  (c).     Still  less  will 
IncoT-^  ^unexpected  difficulty  or  inconvenience  short  of  impossi- 
▼enieni  or  bility  serve  as  an  excuse.     Where  insured  premises  were 
ti(»ble.      damaged  by  fire  and  the  insurance  company,  having  an 
option  to  pay  in  money  or  reinstate  the  building,  elected 
to  reinstate,  but  before  they  had  done  so  the  whole  was 
pulled  down  by  the  authority  of  the  Commissioners  of 
Sewers  as  being  in  a  dangerous  condition;  it  was  held 
that  the  company  were  bound  by  their  election,  and  the 
performance  of  the  contract  as  they  had  elected  to  perform 
it  was  not  excused  {d).    So  again  if  a  man  contracts  to  do 
work  according  to  orders  or  specifications  given  or  to  be 
given  by  the  other  contracting  party,  he  is  bound  by  his 
contract,  although  it  may  turn  out  not  to  be  practicable  to 

(a)  Aikin9on  v.  Ritchie^  10  East  the  charterer  for  unloading,  he  is 

580.  held  to  take  the  risk  of  any  ordinary 

(6)  J7tZ2f  V.  Sughrue^  15  M.  &  W.  yidssitudes  which  mav  canae  delay : 

258.     But  9u.  if  this  case  would  Thiis  t.  Byen,  1  Q.  B.  D.  244. 

now  be  so  decided.    It  seems  really  (d)  Brown  v.  Royal  Irmtranc€  Oo> 

to  fall  within  the  rale  in  Taylor  t.  1  E.  &  E.  858,  28  L.  J.  Q.  K  275, 

Caldwell  (p.  882  below).    And  see  dUs,  Erie,  J.  who  thought  tmch  a 

Anson,  812,  818.  reinstatement  as  was  contemplated 

(c)  Kearon  v.  Pear9on^  7  H.  &  N.  by  the  contract  (not  bdng  an  entire 

886,  81  L.  J.  Ex.  1.    So  where  a  reboUding)  had  become  impoasible 

given  number  of  days  is  allowed  to  by  the  act  of  the  law. 
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do   the  work  in  the  time  or  manner  prescribed.     In  Jones 
V.  St  John*8  College  (Oxford)  (a)  the  plaintifib  contracted 
to    erect  certain  farm  buildings  according  to  plans   and 
specifications  furnished  to  them,  together  with  any  altera- 
tions or  additions  within  specific  limits  which   the   de- 
fendants might  prescribe,  and  subject  to  penalties  if  the 
work  were  not  finished  within  a  certain  time.     And  they 
expressly  agreed  that  alterations  and  additions  were  to  be 
completed  on  the  same  conditions  and  in  the  same  time  as 
the  works  under  the  original  contract,  unless  an  extension 
of   time  were   specially  allowed.     It   was   held  that  the 
plaintiffs,  having  contracted  in  such  terms,  could  not  avoid 
the    penalties  for  non-completion   by   showing  that  the 
delay  arose  fix)m  alterations  being  ordered  by  the   de- 
fendants which  were  so  mixed  up  with  the  original  work 
that  it  became  impossible  to  complete  the  whole  within 
the  specified  time.     In  Thorn  v.  Mayor  of  London  (6)  a 
contractor  undertook  to  execute  works  according  to  speci- 
fications prepared  by  the  engineer  of  the  corporation.     It 
turned  out  that  an  important  part  of  the  works  could  not 
be  executed  in  the  manner  therein  described,  and  after 
fruitless  attempts  in  which  the  plaintiflT  incurred  much 
expense,  that  part  had  to  be  executed  in  a  diflferent  way. 
It  was  held  that  no  warranty  could  be  implied  on  the 
part  of  the  corporation  that  the  plans  were  such  as  to 
make  the  work  in  fact  reasonably  practicable,  and  that 
the  plaintiff  could  not  recover  as  on  such  a  warranty  the 
value  of  the  work   that  had  been   thrown  away.     The 
judgments  in  the   House    of   Lords   leave   it   an  open 
question  whether,  assuming  the  extra  work  thus  caused 
not  to  have  been  extra  work  of  the  kind  contemplated  by 
the  contract  itself  and  to  be  paid  for  under  it,  the  plaintiff 
might  not  have  recovered  for  it  as  on  a  quarvbwm,  meruit 
In  short,  it  is  admitted  law  that  generally  where  there  is  a 
positive  contract  to  do  a  thing  not  in  itself  unlawful,  the 

(«)  L.  R.  6  Q.  B.  115, 124.  10  Ex.  112,  Affd.  In  H.  L.  1  App. 

(&)  L.  R.  9  Ex.  Ids,  In  Ex.  Ch.      Ca.  120. 


Digitized  by  VjOOQ IC 


378  IMPOSSIBLE  AGREEMENTS. 

contractor  must  perform  it,  or  pay  damages  for  not  doing 
it,  although  in  consequence  of  unforeseen  accidents  the 
performance  of   his   contract  has  become  unexpectedly 
burdensome  or  even  impossible  (a). 
Prohibi-         Where  the  performance  of  a  contract  becomes  imprac- 
f^^^      ticable  by  reason  of  its  being  forbidden  by  a  foreign  law, 
law=im-    it  is  deemed  to  have  become  impossible  not  in  law  but  in 
^^u^  ^  fact.     In  Barker  v.  Hodgson  (b)  intercourse  with  the  port 
to  which  a  ship  was  chartered  was  prohibited  on  account 
of  an  epidemic  prevailing  there,  so  that  the  freighter  was 
prevented  from  furnishing  a  cargo ;  but  it  was  held  that 
this  did  not  dissolve  his  obligation.     So  if  the  goods  are 
confiscated  at  a  foreign  port,  that  is  no  answer  to  an 
action  against  the  shipowner  for  not  delivering  them  (c). 
But  where  the  effect  of  a  foreign  law  is  to  prevent  both 
parties  from  performing  their  respective  parts  of  the  con- 
tract, both  are  excused  (d), 
Obligfttion      Certain  cases,  of  which  Paradine  v.  Jaifie  (e)  is  the 
topLj^t^^^^^^S  one,  are  often  referred  to  upon  this  head.     The 
th^^  d«-  effect  of  them  is  that  the  accidental  destruction  of  a  lease- 
roises  ac-    hold  building,  or  the  tenant's  occupation  being  otherwise 
dm^^e^  interrupted  by  inevitable  accident,  does  not  determine  or 
suspend  the  obligation  to  pay  rent  either  at  law  or  in 
Noim-       equity  (/).     In  these  cases,  however,  the  performance  of 
^\    ^  the  contract  does  not  really  become  impossible.     There  is 
obviously  nothing  impossible  in  the  relation  of  landlord 
and   tenant  continuing  with  its  regular  incidents.     We 
must  be  careful  not  to   lose  sight   of  the   two   distinct 
characters   of   a  lease   as   a  contract   (or  assemblage   of 
contracts)  and  as  a  conveyance.     There  is  a  common  mis- 
fortune depriving  both  parties  to  some  extent  of  the  benefit 

(a)  Tayhr  v.  CaldweU,  3  B.  &  S.  (6)  8  M.  &  S.  267. 

826,  883,  82  L.  J.  Q.  B.  164, 166.  (c)  Spence  v.  Ckodwick,  10  Q.  B. 

This  rule  does  not  extend,  however,  617. 

beyond  express  contracts.    An  on-  [d)  Cunningham  v.  2>tt»i»  (C.A.), 

dertaking  to  be  answerable  for  delay  8  C.  P.  D.  448. 

caused  by  vii  maior  cannot  be  made  (e)  Aleyn  26. 

part  of  an  implied  contract:  Ford  (/)  Zee(2«  v.  CAee^am,  1  Sim.  146, 

V.  Coi€tw<yrih  (Ex.  Ch.)  L.  R.  5  Q.  Lojfi  v.  Dennii,  1  K  &  E.  474,  28 

B.  644.  L.  J.  Q.  B.  168. 
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of  their  respective  interests  in  the  property;  not  of  the  benefit 
of  the  contract,  for  so  far  as  it  is  a  matter  of  contract, 
neither  party  is  in  a  legal  sense  disabled  from  performing 
any  material  part  of  it.  The  expense  of  getting  housed 
elsewhere,  or  the  loss  of  profits  from  a  business  carried 
on  upon  the  premises,  may  render  it  difficult  or  even  im- 
practicable for  the  tenant  to  go  on  paying  rent.  But  it 
does  not  render  the  payment  of  his  rent  impossible  in  any 
other  sense  than  it  renders  the  payment  of  any  other  debt 
to  any  other  creditor  impossible  (a).  It  is  a  personal  and 
relative  *'  causa  difficultatis " ;  which,  as  we  have  seen,  is 
irrelevant  in  a  legal  point  of  view.  The  lessee's  special 
covenants,  if  such  there  be,  to  paint  the  walls  at  stated 
times  or  the  like,  do  become  impossible  of  performance  by 
the  destruction  of  their  subject-matter,  and  to  that  extent, 
no  doubt,  are  discharged  or  suspended  as  being  within  the 
rule  in  Taylor*  v.  Caldwdl,  which  we  shall  immediately  con- 
sider. Only  to  this  limited  extent  is  there  any  precise 
resemblance  to  the  wider  class  of  cases  where  the  per- 
formance of  a  contract  becomes  in  fact  impossible.     The  ^«*  » 

n    1  .  1*11      irfwinftr 

true  analogy  is  m  the  nature  of  the  question  which  the  question, 
rule  of  law  has  to  decide :  namely  whether  the  contract  is  JJ^^®' 
in  substance  and  effect  as  well  as  in  terms  unconditional  contract 
and  without  any  implied  exception  of  inevitable  accident.  ^^^ 
We  shall  see  that  this  is  always  the  real  question.     The  ditional. 
answer  being  here  determined  by  Paradine  v.  Jarie  (6),  it 
was  held  in  the  later  cases  (c)  (about  which  difficulties  are 
sometimes  felt,  but  it  is  submitted  without  solid  reason) 
that  it  is  not  affected  by  the  landlord  having  protected 
himself  by  an  insurance,  which  is  a  purely  collateral  con- 
tract of  indenmity.     There  might  indeed  very  well  be  a 
further  collateral  agreement  between   the   landlord   and 
tenant  that   the   landlord    should    apply  the    insurance 
moneys  to  rebuilding  the  premises.     Such  an  agreement 

(a)  See  per  Lord  Blackburn,  2  (c)  Leeds  v.  Cheetkam,  1  Sim.  146, 

App:  Ca.  770.  lojf^  v.  Dennis,  1  K  &  E.  474,  28 

(8)  Aleyn26.  L*J.Q.  B.  168* 
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would  be  good  without  any  new  consideration  on  the 
tenant's  part  beyond  his  acceptance  of  the  lease,  and  pro- 
bably without  being  put  into  writing  (a).  On  the  other 
hand  it  is  often  a  term  of  the  lease  that  the  tenant  shall 
keep  the  premises  insured  and  that  in  case  of  fire  the 
insurance  inone3rs  shall  be  applied  in  reinstatement 
There,  if  the  landlord  has  insured  separately  without  the 
knowledge  of  the  tenant,  so  that  the  damage  is  appK>r- 
tioned  between  the  two  policies,  and  the  amount  received 
by  the  tenant  is  diminished,  the  tenant  is  entitled  to  the 
benefit  of  the  other  policy  also  (6). 

Cimtra  the      The  rule  or  presumption  might,  of  course,  be  the  other 
civil  law.    ^^y^  ^  j^  jg  i^y  ^j^ ^  ^^^^  ^^^^  whcro  it  is  an  incident  of  the 

contract  to  pay  rent  that  it  is  suspended  by  inevitable 
accident  destroying  or  making  useless  the  thing  demised. 
The  particular  event  on  which  ParadiTie  v.  JaTie  was 
decided,  eviction  by  alien  enemies  (c),  is  expressly  dealt 
with  in  this  manner.  The  law  of  Scotland  follows  the 
civil  law  (d),  and  the  Irish  Landlord  and  Tenant  Act  of 
1860  gives  the  tenant  the  option  of  surrendering  on  a 
dwelling  house  "or  other  building  constituting  the  sub- 
stantial matter  of  the  demise "  being  by  fire  or  other 
inevitable  accident  destroyed  or  made  incapable  of  bene- 
ficial occupation  (e).  Either  way  the  rule  b  subject  to 
any  special  agreement  of  the  parties,  and  it  is  but  a  ques- 
tion which,  in  the  absence  of  such  agreement,  is  the  better 
distribution  of  the  hardship  that  must  to  some  extent  fall 
upon  both.  It  is  hard  for  a  tenant,  according  to  the 
English  rulci  to  pay  an  occupation  rent  for  a  burnt  out 

(a)  Parol   collateral    agreements  spondit,  si  canaa  foiBset  cnr  perl- 

haTe  been  held  good  in  Er$kine  v.  culnm  timeret,  qaamvia  pericolnm 

Adeaney    S    Ch.    756,    Morgan   v.  vere  non  foisset,  tamen  non  debere 

OriffitKtlt,  R.  6  Ex.  70,  AngeUr,  meroedem;  sedrioaoaatiinorii  hista 

DuJU,  L.  R.  10  Q.  B.  174.  non  fnlnet,  nihilominns  debere,  D. 

(A)  Reynard  ▼.  AmM,  10    Cb.  eod,  «<.  27  §  1. 

386.  id)  Per  Lord  Campbell,  Loft  v. 

(c)  Si  incorsui  hoetinm  fiat,  D.  Dennis,  $upra;  Bell,  Priiiciplea,  $ 
19.  2.  looati  conducti,  16  §  2;  or   *  1208. 

even  reasonable  fear  of  it :  Si  qnis  (e)  28  &  24  Vict,  a  154,  s.  40, 
timoris  caosa  emigrasset  ...  re- 
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plot  of  ground.  It  is  hard  for  a  landlord,  according  to  the 
Roman  and  Scottish  rule,  to  lose  the  rent  as  well  as  (it 
may  be)  a  material  part  of  the  value  of  the  reversion. 
Either  party  may  be  insured;  but  that,  as  we  have  said,  is 
not  of  itself  relevant  as  between  them. 

So  far  the  general  rule.     The  nature  of  the  exceptions  is  Exceptions 
thus  set  forth  by  the  judgment  of  the  Court  in  Baily  v.  De  cJom^ 
Creapigny : —  subee- 

quentim- 
"  There  can  be  no  doubt  that  a  man  may  by  an  absolute  contract- po^^^^^^y* 
bind  himself  to  perform  things  which  subsequently  become  impossible 
or  to  pay  damages  for  the  non-performance,  and  this  construction  is 
to  be  put  upon  an  unqualified  undertaking,  where  the  event  which 
causes  the  impossibility  was  or  itnight  have  been  anticipated  and 
guarded  against  in  the  contract,  or  where  the  impossibility  arises 
from  the  act  or  default  of  the  promisor. 

**  But  where  the  event  is  of  such  a  character  that  it  cannot  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  the  contracting 
parties  when  the  contract  was  made,  they  will  not  be  held  bound  by 
general  words  which,  though  large  enough  to  include,  were  not  used 
with  reference  to  the  possibility  of  the  particular  contingency  which 
afterwards  happens.  It  is  on  this  principle  that  the  act  of  Qod  is  in 
8ome  cases  said  to  excuse  the  breach  of  a  contract.  This  is  in  fact  an 
inaccurate  expression,  because,  where  it  is  an  answer  to  a  complaint 
of  an  alleged  breach  of  contract  that  the  thing  done  or  left  undone 
was  so  by  the  act  of  Qod,  what  is  meant  is  that  it  was  not  within  the 
contract "  (a). 

This  (as  well  as  the  following  context,  which  is  too  long  Events  not 
to  quote)  well  shows  the  modem  tendency,  to  which  we  the  con- 
have  already  called  attention,  to  reduce  all  the  rules  on  tempUtion 
this  subject  to   rules   of  construction.     By  the  modem  contract, 
understanding  of  the  law  we  are  not  boimd  to  seek  for  a 
general  definition  of  "  the  act  of  God  "  or  vis  maior  (6), 
but  only  to  ascertain  what  kind  of  events  were  within  the 
contemplation  of  the  parties,  including  in  the  term  event 
an  existing  but  unascertained  state  of  facts.    This  is  yet 
more  apparent  if  one  attempts  to  frame  any  definition  of 
the  term  "act  of  God."     It  does  not  include  every  inevi- 

(a)  L.  R.  4  Q.  B.  1S6.  appellant"    Oaiui  In  D.  10. 2.  locati 

J6)  Both  these  tenns  are  dassical:      25  §  6. 
"  Vis  maior,  qnam  Qraed  0coO  piuf 
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table  accident;  contrary  winds,  fer  example,  are  not  withia 
the  meaning  of  the  term  in  a  charter-party.     Nor  is  the 
reason  far  to  seek;  the  risk  of  contrary  winds,  though 
inevitable,  is  one  of  the  ordinary  risks  which  the  parties 
must  be  understood  to  have  before  them  and  to  take  upon 
them  in  making  such  a  contract :  therefore  it  is  said  that 
the   event  must  be   not    merely   accidental,    but    over- 
whelming (a).     But  on  the  other  hand  the  term  is  not 
confined  to  unusual  events:  death,  for  example,  is  an  "act 
of  God  "  as  regards  contracts  of  personal  service,  because 
in  the  particular  case  it  is  not  calculable.     Yet  the  fact 
that  this  very  event  is  not  only  certain  to  happen,  but  on 
a  suflficiently  large  average  is  calculable,  is  the  foundation 
of  the  whole  system  of  life  annuities  and  life  insurance. 
Again,  death  is  inevitable  sooner  or  later,  but  may  be 
largely  prevented  as  to  particular  causes  and  occasions. 
The  effects  of  tempest  or  of  earthquake  may  be  really 
inevitable  by  any  precaution  whatever.     But  fire  is  not 
inevitable  in  that  sense.     Precautions  may  be  taken  both 
against  its  breaking  out  and  for  extinguishing  it  when  it 
does  break  out.     We   cannot  arrive,  then,  at  any  more 
distinct  conception  than  this:  An  event  which,  as  between 
the  parties  and  far  the  purpose  of  the  rrvatter  in  hand, 
cannot  be  definitely  foreseen  or  controlled.     In  other  words, 
we  are  thrown  back  upon  the  nature  and  construction  of 
the  particular  contract  (6). 

We  may  now  proceed  to  the  specific  classes  of  excep- 
tional cases. 

(a)  Where  o.  Where  the  performance  of  the  contract  depends  on 
foHMmoe  ^^^  existence  of  a  specific  thing.  The  law  was  settled  on 
depends  this  head  by  Taylor  v.  Caldwell  (c),  where  the  defendants 
ezirtenoe    agreed  to  let  the  plaintiffs  have  the  use  (c)  of  the  Surrey 

(a)  Per    Martin,    B.    OaJdey  v.  contract  but  by  the  general  law,  see 

Porttmouth  A  Jtyde  Steam  Packet  Oo,  NichoU  v.  Maratand,  2  Ex.  B.  1, 

11  Ex.  618.  Nugent  v.  Smith,  1  C.  P.  D.  423, 

(6)  Ab  to  whatis  snoh  an  *<act  of  444,  both  in  0.  A. 
God"  as  will  make  an  exception  to  (r)  8  B.  &  S.  820,  82  Ij,  J.  Q.  B. 

a  duty  impoaed  not    ■peoially  by  164.    There  were  words  anffici^t 
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Gardens  and  Music-hall  on  certain  days  for  the  purpose  of  aspeciBc 
of  giving  entertainments.     Before  the  first  of  those  days  Taylor  v, 
the  music-hall  was  destroyed  by  fire  so  that  the  entertain-  C*l<l^®^^* 
ments  could  not  be  given,  and  without  the  fault  of  either 
part}'-.     The  Court  held  that  the  defendants  were  excused, 
and  laid  down  the  following  principle :  "  Where  from  the 
nature  of  the  contract  it  appears  that  the  parties  must 
from  the  beginning  have   known  that  it  could  not  be 
fulfilled  unless,  when  the  time  for  the  fulfilment  of  the 
contract  arrived,  some  particular  specified  thing  continued 
to  exist,  so  that  when  entering  into  the  contract  they  must 
have  contemplated  such  continued  existence  as  the  foun- 
dation of  what  was  to  be  done ;  there  in  the  absence  of  any  Implied 
express  or  implied  (a)  warranty  that  the  thing  shall  exist,  ^^^ 
the  contract  is  not  to  be  considered  a  positive  contract,  but  farther 
subject  to  the  implied  condition  that  the  parties  shall  be  ance  is 
excused  in  case,  before  breach,  performance  becomes  im-  ^^'^j^ 
possible  from  the  perishing  of  the  thing  without  default  parishes 
of  the   contractor."    And  the  following  authorities  and  JJ^  ^I^*b 
analogies  were  relied  upon: —  o^T^  , 

rm  .    .t    ,  1^./^.        1.  1  ...        „  default. 

The  civil  law,  which  imphes  such  an  exception  in  all 
cases  of  obligation  de  certo  corpore  (6). 

The  cases  of  contractual  rights  or  duties  of  a  strictly 
personal  nature  which,  though  the  contract  is  not  expressly 
qualified,  are  by  English  law  not  transmissible  to  executors 
(see  Ch.  V.,  p.  206,  above). 

The  admitted  rule  of  English  law  that  where  the  pro- 
perty in  specific  chattels  to  be  delivered  at  a  future  day 
has  passed  by  bargain  and  sale,  and  the  chattels  perish 
meanwhile  without  the   vendor's  default,  he  is   excused 


for  an  actual  demise,  but  the  Court  borum  obligatio  aut  naturaliter  re- 
held  that  the  manifest  general  in*  solvitur  aut  dviliter ;  naturaliter, 
tentionprevailed  over  them.  veluti  solutione,  aut  cum    res   in 

(a)  l%at  is,  understood  in  fact  stipulationem   deducta   sine    culpa 

between  the    parties  :    the    whole  promissoris  in  rebus  humanis  esse 

scope  of  the  passage  being  that  it  is  desiit  Pothier,  Obi.  §  149,  ib.    Part 

not  to  be  implied  by  law.  8,  ch.  6,  §§  649,  sqq.,  and  CorUrat 

(jb)  D.  45.  1.  de  v.  o.  28,  88.    Cp.  de  Vente,  §  808,  sqq.  translated  in 

also  D.  46.  8.  de  solut.  107.    Ver-  Blackburn  on  Sale,  178. 
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from  performing  his  contract  to  deliver ;  and  the  similar 
rule  as  to  loans  of  chattels  and  bailments.  In  all  these 
cases,  though  the  promise  is  in  words  positive,  the  excei>- 
tion  is  allowed  "  because  from  the  nature  of  the  contract 
it  is  apparent  that  the  parties  contracted  on  the  basis 
of  the  continued  existence  of  the  particular  person  or 
chattel'' 
Appleby  v.  The  Same  principle  was  followed  in  Appleby  v.  Meyer8(a). 
©ye™-  There  the  plaintiflFs  agreed  with  the  defendant  to  erect  an 
engine  and  other  machinery  on  his  premises,  at  certain 
prices  for  the  separate  parts  of  the  work,  no  time  being 
fixed  for  payment.  While  the  works  were  proceeding,  and 
before  any  part  was  complete,  the  premises,  together  with 
the  uncompleted  works  and  materials  upon  them,  were 
accidentally  destroyed  by  fire.  In  the  Common  Pleas  it 
was  held  that  the  plaintiffs  might  recover  the  value  of  the 
work  already  done  as  on  a  term  to  that  effect  to  be  im- 
plied in  the  nature  of  the  contract.  And  in  the  court 
above  authorities  to  the  same  effect  were  cited  from  the 
Digest  and  from  modem  French  writers :  these,  however, 
were  not  discussed  in  the  judgment,  the  Court  merely 
observing  that  they  were  not  binding.  In  the  Exchequer 
Chamber  the  judgment  of  the  Common  Pleas  was  reversed. 
It  was  admitted  that  the  work  imder  the  contract  could 
not  be  done  unless  the  defendant's  premises  continued  in 
a  fit  state  to  receive  it.  It  was  also  ^admitted  that  if  the 
defendant  had  by  his  own  default  rendered  the  premises 
unfit  to  receive  the  work,  the  plaintiffs  might  have  re- 
covered the  value  of  the  work  already  dona  But  it  was 
held  that  the  Court  below  were  wrong  in  thinking  that  there 
was  an  absolute  promise  or  warranty  by  the  defendant  that 
the  premises  should  at  all  events  continue  so  fit.  "  Where, 
as  in  the  present  case,  the  premises  are  destroyed  without 
fault  on  either  side,  it  is  a  misfortime  equidly  affecting 
both  parties,  excusing  both  from  further  performance  of 

(a)  L.  B.  2  a  P.  661,  in  Ex.  Ofa.  revg.  i.  o.  1  C.  P.  616. 
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the  contract,  but  giving  a  cause  of  action  to  neither." 
Another  argument  for  the  plaintiffs  was  that .  the 
2^roperty  in  the  work  done  had  passed  to  the  defen- 
dant and  was  therefore  at  his  risk  (a).  To  this  the 
Court  answered  that  it  was  at  least  doubtful  whether 
it  had ;  and  even  if  it  had,  the  contract  was  still  that 
nothing  should  be  payable  unless  and  until  the  whole 
work  was  completed. 

Where  there  is  an  entire  contract  for  doing  work  upon  Saving  aa 
specific  property,  as  fitting  a  steamship  with  new  machinery,  ^^^4*^/ 
for  a  certain  price,  but  the  price  is  payable  by  instalments,  payment 
and   the   ship    is    lost   before   the   machinery  has  been  ^eZ 
delivered,  but  after  one  or  more  of  the  instalments  has 
been   paid,  the   fui-ther  performance   of  the   contract   is 
excused,  but  the  money  already  paid,  though  on  account 
uot  of  a  part,  but  of  the  entire  contract,  cannot  be  re- 
covered back  (6). 

The  same  doctrine  has  been  applied  where  the  subject-  Contract 
matter  of  the  contract  is  a  future  specific  product  or  some  specific 
part  of  it.     In  March  A.  agreed  to  sell  and  B.  to  purchase  P«>duct. 
200  tons  of  potatoes  grown  on  certain  land  belonging  to 
A.     In  August  the  crop  failed  by  the  potato  blight,  and  A. 
was  unable  to  deliver  more  than  80  tons :  the  Court  held 
that  he  was  excused  as  to  the  rest.     "  The  contract  was 
for  200  tons  of  a  particular  crop  in  particular  fields  "... 
"  not  200  tons  of  potatoes  simply,  but  200  tons  off  par- 
ticular land"  .  .  .  "and  therefore  there  was  an  implied 


(a)  In  the  case  cited  in  argument  au  eol  du  proprietaire,"  as  excluding 

from  Dalloz,  Jurisp.  Gdn.  1861,  pt.  the  application  of  articles  1788-1790 

1.  105,  Chemin  <k  fer  du  Dauplnni  of  the  Code  Civil,  which  lay  down 

V.    cut,  where    nulway  works    in  a  rule  similar  to  that  of  the  prin- 

cour»e  of    construction    had    been  dpal  case. 

spoilt  by  floods,  the  Court  of  Cassa-  (6)  Anglo-Egyptuin  Navigation  Co. 

tion  relied  on  the  distinction  that  v.  Hennie,  L.  R.  10  C.  P.  271.    It 

they  were  not  such  as  remained  in  would  seem  the  same  on  principle 

the  contractor's  disposition  till  the  where  the  whole  price  is  paid  in 

whole  was  finished,  but   "de  con-  advance.    See  Vangerow,  Pand.  3. 

Btructions  dont  les  mat^riaux  et  la  234  sqq.;  and  the  cases  on  contracts, 

main  d'oeuvre  ^taient  foumis  par  personal  service,  and  apprenticeship 

Tcntrcpreneur  et  qui  s'incorporaient  cited  farther  on. 

C   C 
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term  in  the  contract  that  each  party  should  be  free  if  the 

crop  perished  "  (a), 
Impoeai-         These  are  all  cases  of  the  performance  becoming  im- 
dateof       possible  by  events  which   happen  after  the  contract  is 
coniaract     made.     But  sometimes   the   same   kind   of  impossibility 

from  state  , ,     «  ,  .  -  ,       t>  U'  \ 

of  things  results  from  the  present  existence  of  a  -state  of  things  not 
tempted  contemplated  by  the  parties,  and  the  performance  is  excused 
by  parties,  to  the  same  extent  and  for  the  same  reasons  as  if  that 
state  of  things  had  supervened.  Where  this  impossibility 
consists  in  the  absolute  non-existence  of  the  specific  pro- 
perty or  interest  in  property  which  is  the  subject-matter 
of  the  agreement,  it  is  evident  that  the  agreement  would 
not  have  been  made  unless  the  parties  had  contemplated 
the  subject-matter  as  existing.  Otherwise  it  would  be 
reduced  to  a  case  of  absolute  impossibility ;  for  when  a 
thing  is  once  known  to  be  in  the  events  which  have 
happened  impossible,  it  is  the  same  as  if  it  had  been  in 
its  own  nature  impossible.  Here,  then,  the  agreement  of 
the  parties  is  induced  by  a  mistaken  assumption  on  which 
they  both  proceed,  as  in  the  analogous  cases  noticed  above 
under  the  head  of  impossibility  in  law.  Here,  as  there, 
it  is  a  question  whether  inapossibility  or  mistake,  or  both, 
shall  be  assigned  as  the  ground  on  which  the  agreement 
is  void.  And  here  likewise,  according  to  our  authorities, 
mistake  seems  to  be  the  ground  assigned  by  preference. 
It  is  not  so  much  the  impossibility  of  performance  that  is 
regarded  as  the  original  non-existence  of  the  state  of 
things  assumed  by  the  contracting  parties  as  the  basis  of 
their  contract.  The  main  thing  is  to  ascertain,  not  whether 
the  agreement  can  be  performed,  but  what  was  in  the 
true  intention  and  contemplation  of  the  parties  (6).    If  it 

(a)  Howdl  T.  Couplandt  L.  K.  9  of  nullity  in  these  cases :  but  chi^y 

Q.  B.  462,  466,  affd.  in  0.  A.  1  Q.  because,  as  he  holds,  the  knowledge 

B.  D.  258,  see  per  Gleasby,  B.  at  or  other  state  of  mind  of  the  parties 

p.  263.  makes  no  difference.    It  is  at  least 

(6)   See    especially  Cmituriei'   v.  doubtful,  as  we  shall  have  o|^por* 

Hastk,  6  H.  L.  C.  673.    Savigny  tunities  of  seeing,  whether  this  pod- 

(Syst.  3.  803)  is  decidedly  agabist  Uon  be  true  in  English  law. 
error  being  considered  the  ground 
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appears  that  they  conceived  and  dealt  with  something 
non-existent  as  existing,  the  agreement  breaks  down  for 
want  of  any  real  contents.  Hence  these  cases  are  treated 
for  the  most  part  as  belonging  to  the  head  of  Mistake. 

It  may  be  that  the  peculiar  historical  conditions  of 
English  law  count  for  something  in  this.  Accident,  Fraud, 
and  Mistake  were  the  accustomed  descriptions  of  the 
heads  of  equity  under  which  the  Court  of  Chancery  gave 
relief  The  fiction  of  this  relief  being  something  extra- 
ordinary and  as  it  were  supra-legal  was  kept  up  in  form 
long  after  it  had  ceased  to  be  either  true  or  useful :  and 
the  terms  Fraud  and  Mistake  were  extended  far  beyond 
any  natural  or  scientifically  admissible  meaning  in  order 
to  support  the  jurisdiction  of  the  Court  in  a  great  variety 
of  cases  where  the  procedure  and  machinery  of  the  common 
law  Courts  were  inadequate  to  do  justice.  In  the  cases 
now  before  us,  however,  there  is  real  difliculty  in  drawing 
the  line:  and  one  or  two  examples  of  the  class  will  be 
given  in  this  place. 

In  the  leading  case  of  Couturier  v.  Hastie  (a),  decided  Sale  of 
by  the  House  of  Lords  in  1856,  a  bought  note  had  been  ^l^ously 
signed  for  a  cargo  of  Indian  com  described  as  "of  fair^*^*** 
average  quality  when  shipped  from  Salonica."  Several 
days  before  the  sale,  but  unknown  to  the  parties,  the 
cargo,  then  on  the  voyage,  was  found  to  be  so  much 
damaged  from  heating  that  the  vessel  put  into  Tunis, 
where  the  cargo  was  sold.  The  only  question  seriously 
disputed  was  what  the  parties  really  meant  to  deal  with,  a 
cargo  supposed  to  exist  as  such,  or  a  mere  expectation  of 
the  arrival  of  a  cargo,  subject  to  whatever  might  have 
happened  since  it  was  shipped.  Lord  Cranworth  in  the 
House  of  Lords,  in  accordance  with  the  opinion  of  nearly 
all  the  judges,  held  that  "  what  the  parties  contemplated, 
those  who  sold  and  those  who  bought,  was  that  there  was 
an  existing  something  to  be  sold  and  bought."     No  such 

(a)  6  H.  L.  C.  678. 

cc  2 
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existing, 


there   was  no  contract  which   could   be 


Covenants 
to  work 
mines,  or 
to  raise 
minimom 
amount. 


Cliflford  V. 
Watts. 


thing 
enforced. 

When  a  lessee  under  a  mining  lease  covenants  in  un- 
qualified terms  to  pay  a  fixed  minimum  rent,  he  is  bound 
to  pay  it  both  at  law  (a)  and  in  equity  (6),  though  the 
mine  may  turn  out  to  be  not  worth  working  or  even  un- 
workable. But  it  is  otherwise  with  a  covenant  to  work 
the  mine  or  to  raise  a  minimum  amount.  In  the  ease  in 
equity  last  referred  to  (6),  where  a  coal  mine  was  found  to 
be  so  interrupted  by  faults  as  to  be  not  worth  working,  it 
was  said  that  the  lessor  might  be  restrained  from  suing  on 
the  covenant  to  work  it  on  the  terms  of  the  lessee  paying 
royalty  on  the  estimated  (quantity  of  coal  which  remained 
unworked.  A  similar  question  was  fully  dealt  with  in 
Clifford  V.  Watts  (c).  The  demise  was  of  all  the  mines, 
veins,  &c.,  of  clay  on  certain  land.  There  was  no  covenant 
by  the  lessee  to  pay  any  minimum  rent,  but  there  was  a 
covenant  to  dig  in  every  year  of  the  term  not  less  than 
1000  tons  nor  more  than  2000  tons  of  pipe  or  potters 
clay.  An  action  was  brought  by  the  lessor  for  breach  of 
this  covenant.  Plea  (d!),  to  the  effect  that  there  was  not  at 
the  time  of  the  demise  or  since  so  much  as  1000  tons  of 
such  clay  under  the  lands,  that  the  performance  of  the 
covenant  had  always  been  impossible,  and  that  at  the  date 
of  the  demise  the  defendant  did  not  know  and  had  no 
reasonable  means  of  knowing  the  impossibility.  The 
Court  held  that  upon  the  natural  construction  of  the  deed 
the  contract  was  that  the  lessee  should  work  out  whatever 
clay  there  might  be  under  the  land,  and  the  covenant  sued 
on  was  only  a  subsidiary  provision  fixing  the  rate  at  which 
it  should  be  worked.  The  tenant  could  not  be  presumed 
to  warrant  that  clay  should  be  found  :  and  "  the  result  of  a 
decision  in  favour  of  the  plaintiff  would  be  to  give  him  a 


{a)  Marqnis  of  Bute  v.  Thomptoriy 
18  M.  &  W.  487. 

(6)  Rtdgway  v.  Sneyd,  Kay  627. 
(c)  L.  R.  5  C.  P.  577. 


{d)  It  was  pleaded  as  an  equitable 
plea,  but  the  Court  t  reato<l  the  defence 
as  a  le^al  one. 
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fixed  minimum   rent  when  he  had   not  covenanted  for 

it"(.o. 

In  certain  kinds  of  contracts,  notably  charter-parties,  it  Analogous 
is  usual  to  provide  by  express  exceptions  for  the  kind  of  exmew 
events  we  have  been  considering.  It  is  not  within  our  f xceptions 
province  to  enter  upon  the  questions  of  construction  which  mercial 
arise  in  this  manner,  and  which  form  important  special  co'*^'^^^^'- 
topics  of  commercial  law.  However,  when  the  exception 
of  a  certain  class  of  risks  is  once  established,  either  as 
being  implied  by  law  from  the  nature  of  the  transaction, 
or  by  the  special  agreement  of  the  parties,  the  treatment 
is  much  the  same  in  principle :  and  a  few  recent  decisions 
may  be  mentioned  as  throwing  light  on  the  general  law. 
Where  the  principal  part  of  the  contract  becomes^  impos- 
sible of  performance  by  an  excepted  risk,  the  parties  are 
also  discharged  from  performing  any  other  part  which 
remains  possible,  but  is  useless  without  that  which  has 
become  impossible  (b).  It  is  a  general  principle  that  a 
contract  is  not  to  be  treated  as  having  become  impossible 
of  performance  if  by  any  reasonable  construction  it  is  still 
capable  in  substance  of  being  performed  (c) :  but  on  the 
other  hand  special  exceptions  are  not  to  bo  laid  hold  of  to 
keep  it  in  force  contrary  to  the  real  intention.  Thus  where 
the  contract  is  to  be  performed  "  with  all  possible  despatch," 
saving  certain  impediments,  the  party  for  whose  benefit 
the  saving  is  introduced  cannot  force  the  other  to  accept 
performance  after  a  delay  unreasonable  in  itself,  though 
due  to  an  excepted  cause,  if  the  manifest  general  intention 
of  the  parties  is  that  the  contract  shall  be  performed  within 
a  reasonable  time,  if  at  all.  The  saving  clause  will  protect 
liim  from  liability  to  an  action  for  the  delay,  but  that  is 

(a)  Per  Montague  Smith,  J.  at  of  the  state  of  the  mine  when  they 

p.    587.     Cp.   and   diBt.    Jerrh   v.  executed  the  lease. 

Tomkiniony  1  H.  &  N.  195,  26  L.  J.  (6)  Oeipel  v.  Smith,  L.  R,  7  Q.  B. 

Ex.  41,  whew  the  covenant  was  not  404,  411. 

only  to  get  2000  tons  of  rock  palt  (f)  The  Teutonia,  L.  R.  4  P.  C. 

per  annum,  but  to  pay  6d.  a  ton  for  171,  182.     Cp.  Jones  v.  Z/b/w,  L.  R. 

every  ton  short,  and  the  lessees  knew  2  Ex.  835. 
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(/3)  Where 
perform- 
ance 

depends  on 
life  OP 
health  of  a 


condition 
that  the 
person 
shaU^ 
remain 
alive  and 
well 
enouffh 
for  tne 
pnrpoBes 
of  the 
contract. 


Boast  V. 
Firth. 


all :  the  other  party  cannot  treat  the  contract  as  broken 
for  the  purpose  of  recovering  damages,  but  he  is  not  pre- 
vented from  treating  it  as  dissolved  (a). 

fi.  Where  the  contract  is  for  personal  services  of  which 
the  performance  depends  on  the  life    or  health  of  the 
party  promising  them.     "  All  contracts  for  personal  services 
which  can  be  performed  only  during  the  lifetime  of  the 
party  contracting  are  subject  to  the  implied  condition  that 
he  shall  be  alive  to  perform  them ;  and  should  he  die,  his 
executor  is  not  liable  to  an  action  for  the  breach  of  contract 
occasioned  by  his  death "  (6).     Conversely,  if  the  master 
dies  during  the  service,  the  servant  is  thereby  discharged, 
and   cannot  treat   the   contract  as  in  force  against  the 
master's  pei-sonal  representatives  (c).     The  passage  now 
cited  goes  on  to  suggest  the  extension  of  this  principle  to 
the  case  of  the  party  becoming,  ^vithout  his  own  default, 
incapable  of  fulfilling  the  contract  in  his  lifetime :   "  A 
contract  by  an  author  to  write  a  book,  or  by  a  painter  to 
paint  a  picture  within  a  reasonable  time  would  in  my  judg- 
ment be  deemed  subject  to  the  condition  that  if  the  author 
became  insane,  or  the  painter  paralytic,  and  so  incapable 
of  performing  the  contract  by  the  act  of  God,  he  would 
not  be  liable  personaUy  in  damages  any  more  than  his 
executors  would  be  if  he  had  been  prevented  by  death.'* 
This  view,  which  obviously  commends  itself  in  point  of 
reason  and  convenience,  is  strongly  confirmed  by  Taylor 
V.  Ccddioell  {supra,  p.  382),  where  indeed  it  was  recognized 
as  correct,  and  it  has  since  been  established  by  direct  deci- 
sions.    In  Boast  v.  Firth  (d)  a  master  sued  the  father  of 
his  apprentice  on  his  covenant  in  the  apprenticeship  deed 
that  the  apprentice  should  serve  him,  the  plaintiflF,  during 
all  the  term.    The  defence  was  that  the  apprentice  was 


(a)  Jackson  v.  Union  Marine  In^ 
twrance  Co.  in  Ex.  Ch.  L.  R.  10 
C.  P.  126,  144  sqq. 

(&)  PoUock,  0.  B.  In  MaU  v. 
Wrighi,  E.  B.  &  E.  at  p.  798,  29 


L.  J.  Q.  R  at  p.  51. 

(c)  FoTfiyw  V.    Wilwn,  L.  R.  4 
0.  P.  744. 

(d)  L.  R.  4  C.  P.  1. 
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prevented  from  so  doing  by  permanent  illness  arising  after 
the  making  of  the  indenture.    The  Court  held  that "  it 
must  be  taken  to  have  been  in  the  conten^lation  of  the 
parties-  when  they  entered  into  this  covenant  that  ^the 
prevention  of  performance  by  the  act  of  God  should  be  an 
excuse  for  non-performance  "  (a),  tod  that  the  defence  was 
a  good  one.    In  Robinson  v.  Davisoii  (6)  the  defendant's  RobinBon 
wife,  an  eminent  pianoforte  player,  was  engaged  to  play  at  *''  ^*^^**^°* 
a  concert.     When  the  time  came  she  was  disabled  by 
illness.    The  giver  of  the  entertainment  sued  for  the  loss 
he  had  incurred  by  putting  off  the  concert^  and  had  a 
verdict  for  a  small  sum  under  a  direction  to  the  effect  that 
the  performer's  illness  was  an  excuse,  but  that  she  was 
bound  to  give  the  plaintiff  notice  of  it  within  a  reasonable 
time.     The  sum  recovered  represented  the  excess  of  the 
plaintiff's  expenses  *  about  giving  notice  of  the  postpone- 
ment to  the  public  and  to  persons  who  had  taken  tickets 
beyond  what  he  would  have  had  to  pay  if  notice  had  been 
sent  him  by  telegraph  instead  of  by  letter.     The  Court  of 
Exchequer  upheld  the  direction  on  the  main  point.     The 
reason  was  thus  shortly  put  by  Bramwell,  B.     "  This  is  a 
contract  to  perform  a  service  which  no  deputy  could  per- 
form, and  which  in  case  of  death  could  not  be  performed 
by  the  executors  of  the  deceased :  and  I  am  of  opinion 
that  by  virtue  of  the  terms  of  the  original  bargain  in- 
capacity either  of  body  or  mind  in  the  performer,  without 
default    on    his    or    her    part,   is    an    excuse    for   non- 
performance "  (c).     The  same  judge  also  observed,  in  effect,  The 
that  the  contract  becomes,  not  voidable  at  the  option  of  ^^^^ 
the   party  disabled  from   performance,  but  wholly  void,  ^o^i  ^<^^ 
Here  the  player  could  not  have  insisted  "  on  performing  voidable  at 
her  engagement,  however  ineffectually  that  might  have^^"^*^' 
been,"  when  she  was  really  unfit  to  perform  it.     The  other  disabled, 
party's  right  to  rescind  has  since  been  established  by  a  ^J5w ' 


la)  Per  Montogae  Smith,  J.  ftt  (5)  L.  R.  6  Ex.  269. 

P.V.  (c)L.R.6Ex.fttp,277. 


Digitized  by  VjOOQ IC 


392  IMPOSSIBLE  AGUEEMEN'rS. 

should  be    direct  decision  (a).     No  positive  opinion  was  expressed  on 

the  other    the  other  point  as.  to  the  duty  of  giving  notice.     But  it 

P*^'        may  be  taken  as  correct  that  it  is  the  duty  of  the  party 

disabled   to   give  the   earliest  notice   that  is  reasonably 

practicable.     Probably  notice  reasonable  in  itself  could  not 

be  required,  for  the  dbabling  accident  may  be  sudden  and 

at  the  last  moment,  and  the  duty  must  be  limited  to  cases 

where  notice  can  be  of  some  use  (6).     It  further  appears 

from  the  case  that  the  effect  of  an  omission  of  this  duty  is 

that  the  contract  remains  in  force  for  the  purpose  only  of 

recovering  such   damage  as  is   directly  referable   to  the 

omission.     The  decision  also  shows,  if  express  authority  be 

required  for  it,  that  it  matters  not  whether  the  disability 

be  permanent  or  temporary,  but  only  whether  it  is  such  as 

to  prevent  the  fulfilment  of  the  particular  contract. 

Hall  t\  In  the  earlier  and  very  peculiar  case  of  Hall  v.  WHght  (c) 

anomalous  ^^^  question,  after  some  critical  discussion  of  the  pleailings, 

decision     which  it  is  noedlcss  to  follow,  came  to  this :  "Is  it  a  term 

on  the  .  - .  ,  1         .  /.  - 

contract  to  m  an  ordinary  agreement  to  many,  that  if  a  man  from 
SnS  un-  bodily  disease  cannot  marry  without  danger  to  his  life,  and 
fitting  for  is  unfit  for  marriage  from  the  cause  mentioned  at  the  time 
n^Squae.  appointed,  he  shall  be  excused  marrying  then?"  (d)  or  in 
other  words :  "  Is  the  continuance  of  health,  that  is,  of  such 
a  state  of  health  as  makes  it  not  improper  to  marry,**  an 
implied  condition  of  the  contract?  (e).     The  Court  of  Ex- 
chequer Chamber  decided  by  four  to  three  that  it  is  not, 
the  Court  of  Queen's  Bench  having  been  equally  divideil. 
The  majority  of  the  judges  relied  upon  two  reasons:  that 
if  the  man  could  not  marry  without  danger  to  his  life,  that 
did  not  show  the  performance  of  the  contract  to  be  im- 
possible, but  at  most  highly  imprudent ;  and  that  at  any 
rate  the  contract  could  be  so  far  performed  as  to  give  the 

(a)  Pousoard  v.  Spiers  <fc  Pond,  1  (r)  E.  B.  &  E.  746,  29  L.J.  Q.B. 

Q.  B.  D.  410.  43. 

(6)  Cp.  the  doctrine  as  to  giving  {d)  Per  BramweU,   B.   29  J  a.  J. 

notice  of   abandonment   to  under-  Q.  B.  45. 

writers,  JRanUn  v.  Potter,  L.  R.  6  (r)  Per  Pollock,  C.  B.  ib.  52. 
H.  L.  83,  121,  167. 
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womau  the  status  and  social  position  of  a  wife.     It  was  not 
disputed  that  the  contract  was  voidable  at  her  option. 
"  The  man,  though  he  may  be  in  a  bad  state  of  health, 
may  nevertheless  perform  his  contract  to  marry  the  woman, 
and  so  give  her  the  benefit  of  social  position  so  far  as  in 
his  power,  thougli  he  may  be  unable  to  fulfil  all  the  obliga- 
tions of  the  marriage  state ;  and  it  rests  with  the  woman 
to    say  whether  she  will   enforce   or  renounce  the  con- 
tract "  (a).     As  to  the  first  of  these  reasons,  the  question 
is  not  whether  there  is  or  not  an  absolute  impossibility, 
but  what  is  the  true  meaning  of  the  contract;  and  in  this 
case  the  contract  is  of  such  a  kind  that  one  might  expect 
the  conditions  and  exceptions  implied  in  strictly  personal 
contracts  to  be  extended  rather  than  excluded  (6).     As  to 
the  second  reason,  it  cannot  be  maintained,  except  against 
the  common  understanding  of  mankind  and  the  general 
treatment  of  marriage  by  English  law,  that  the  acquisition 
of  legal  or  social  position  by  marriage  is  a  principal  or  in- 
dependent object  of  the  contract.     Unless  it  can  be  so  con- 
sidered, the  reason  cannot  stand  with  the  principle  aflBrmed 
in   Geipel  v.  Smith  (c),  that  when  the  main  part  of  a 
contract  has  become  impossible  of  performance  by  an  ex- 
cepted cause,  it  must  be  treated  as  having  become  im- 
possible altogether.     The  decision  itself  can  be  reviewed 
only  by  a  court  of  ultimate  appeal ;  but  it  is  so  much 
against  the  tendency  of  the  later  cases  that  it  is  now  of 
little  or  no  authority  beyond  the  point  actually  decided, 
which  for  the  obvious  reasons  indicated  in  some  of  the 
judgments  is  not  at  all  likely  to  recur. 

The  rule  now  before  lis  applies  only  to  contracts  for  Limitation 
actual  personal  services.  A  contract  of  which  the  perform-  ^  ^fm^  ^ 
ance  depends  less  directly  on  the  promisor's  health  is  not  *»^^  ^^^ 

(a)  The  case   is   thus  explained  sonal  that  executors,  in  the  absence 

and    distinguished    by    Montague  of  f>pecial  damage  to  the  personal 

Smith,  J.  in  Boast  v.  Firth,  L.  R.  4  estate,  cannot  sue  upon  it.     Cham- 

C  P.  8.  hertain  v.  WiUianuon,  2  M.  &   S. 

\h)  It  has  long  been  settled  that  408. 
the  contract  to  marry  is  so  far  per-  (<*)  L.  R.  7  Q.  B.  404. 
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*ctu»^  presumed  to  be  conditional.  If  a  man  covenants  to  insure 
servioea.  his  life  within  a  certain  time,  he  is  not  dischaiged  by  his 
health  becoming  so  bad  before  the  end  of  that  time  as  to 
make  his  life  uninsurable  (a).  It  has  never  been  supposed 
tliat  the  current  contracts  of  a  manufacturing  firm  are 
affected  in  law  by  the  managing  partner  being  too  ill  to 
attend  to  business,  though  there  are  many  kinds  of 
business  in  which  the  proper  execution  of  an  order  may 
depend  on  the  supervision  of  a  particular  person.  And  in 
general  terms  it  may  be  said  that  no  contract  which  ma}' 
be  performed  by  an  agent  can  be  discharged  by  a  cause  of 
this  kind. 

RigHta  As  we  saw   in   the   case   of  contracts   falling  directly 

acquix^  within  the  rule  in  Taylor  v.  Caldwell,  so  in  the  case  of 
under  the  contracts  for  personal  services  the  dissolution  of  the  con- 
remain,  tract  by  subsequent  impossibility  does  not  affect  any 
specific  right  already  acquired  under  it  Where  there  is 
an  entire  contract  of  this  kind  for  work  to  be  paid  for  by 
instalments  at  certain  times,  any  instalments  which 
have  become  due  in  the  contractor's  lifetime  remain 
due  to  his  estate  after  the  contract  is  put  an  end  to 
by  his  death  (6).  In  like  manner  where  a  premium 
has  been  paid  for  apprenticeship,  and  the  master  duly 
instructs  the  apprentice  for  a  part  of  the  term,  imd 
then  dies,  his  executors  are  not  bound  to  return  the 
premium  or  any  part  of  it  as  on  a  failure  of  considera- 
tion. So  the  Court,  of  Common  Pleas  held  in  1871(c), 
dissenting  from  a  decision  the  other  way  in  the  Court 
of  Chancery  (ci),  which,  however,  cannot  be  taken  as 
establishing  a  different  rule  of  equity,  or  therefore  one 
which  under  the  Judicature  Act  must  prevail.  For,  except 
so  far  as  it  can  be  referred  to  the  summary  jurisdiction  of 
the  court  over  its  own  oflBcers,  that  decision  is  founded  on 

(a)  Arthw  V.  Ifyniw!,  14  Ch.  D.  (c)  Whincup  v.  JSTtwAa,  L.  R.  6 

m.  C.P.78. 

(6)  Stuhbi  y.  ffotyweU  Ry,  Co,  L.  (cQ  HW$t  v.  ToUon^  2  Mm.  ft  G. 

E.  2  Ex.  811.  184. 
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the  supposition  that  a  proportionate  part  of  the  premium 
was  a  debt  at  laiv  (a). 

Where  an  existing  contract  is  varied  or  superseded  by  a  Sub- 
subsequent  agreement,  and  the  performance  of  that  agree-  contract 
ment  becomes  impossible  {e.g.  by  the  death  of  a  person  becommg 
according  to  whose  estimate  a  sum  is  to  be  assessed)  so  that  of  per- 
the  parties  are  no  longer  bound  by  it,  they  will  be  remitted  ^<»™*^^ 
to  the  original  contract  if  their  intention  can  thereby  be 
substantially  carried  out.     At  all  events  a  party  for  whose 
benefit  the  contract  was  varied,  and  who  but  for  his  own 
delay  might  have  performed  it  as  varied  before  it  became 
impossible,  cannot  afterwards  resist  the  enforcement  of  the 
contract  in  its  original  form  (6). 

3.  We  now  come  to  the  case  of  a  contract  becoming  im-  3.  Impoe- 
possible  of  performance  by  the  default  of  either  party.        defa^  of 

either 

Where  the  promisor  disables  himself  by  his  own  default  iJ^J^^  ^f 

from  performing  his  promise,  not  only  is  he  not  excused  promisor 

(for  which  indeed  authority  would  be  superfluous)  but  his  but^^^'**^ 

conduct  is  equivalent  to  a  breach  of  the  contract,  although  breach  of 
/.  i.  X  1  '11  contract, 

the  time  for  performance  may  not  have  arrived,  and  even 

though  in  contingent  circumstances  it  may  again  become 
possible  to  perform  it  (c).  A  default  consisting  in  mere 
omission  may  have  the  same  effect.  Where  an  arbitrator 
awards  that  the  defendant  shall  pay  the  plaintiff's  taxed 
costs  of  a  suit  on  a  certain  day,  it  is  the  defendant's  busi- 
ness to  haye  them  taxed  before  that  day,  and  it  is  no 
excuse  that  in  fact  he  had  not  notice  of  the  taxation 
in  time  to  pay  them  at  the  time  and  place  fixed  by  the 
award  (d). 

(a)  2  Mac.  Si  G.  at  p.  139;  and  ment  of  that  manor  to  another  before 

see  the  judgments  of  Bovill,  C.J.  the  feaat,  yon  haveforfeited  the  bond 

and  Willes,  J.  in  WJUncup  v.  Uughes.  notwithstanding  that  you  hare  the 

(6)  Fir^k  y.  Midland  By.  Co.  20  land  back  before  the  feast,  having 

^,  100.  once  disabled  yourself  from  making 

(c)  1  Ro.  Ab.  448,  B.,  citing  21  E.  the  said  feoffment,*'  per  Choke,  J. 
4,  54,  pL  26:  **  If  you  are  bound  to  (d)  Bigland  v.  SkdUm^  12  East 

enfeoff  me  of  the  manor  of  D.  before  436. 
such  a  feast,  and  you  make  a  feoff- 


Digitized  by  VjOOQ IC 


39G  IMPOSSIBLE  AGREEMENTS. 

Default  of      Qn  the   other  hand,  where  the  promisor  is  prevented 
discharges  from  performing  his  contract  or  any  part  of  it  by  the 
^'^Tma'^'    default  or  refusal  of  the  promisee,  the  performance  is  to 
be  treated  that  extent  exciised  ;  and  moreover  default  or  refusal  is  a 
or  makes*   c^uso  of  action  on  whicli  the  promisor  may  recover  any  loss 
contract     he  has  incurred  thereby  (a),  or  he  may  rescind  the  contract 
at  his         and  recover  back  any  money  he  has  already  paid  under 
option.       j^  ^jj      Default  may  consist  either  in  active  intemiption 
or  interference  on  the  part  of  the  promisee  (c),  or  in  the 
mere  omission  of  something  without  which  the  promisor 
cannot  perform  his  part  of  the  contract  (il). 
Roberts  The  principle,  in  itself  well  settled,  is  illustrated  by  some 

CJommis-  rccent  cases.  Where  the  failure  of  a  building  contractor 
Bioners,  &c.  ^^  complete  the  works  by  the  day  specified  is  caused  by 
the  failure  of  the  other  parties  and  their  architect  to 
supply  plans  and  set  out  the  land  necessary  to  enable  him 
to  commence  the  works,  "  the  rule  of  law  applies  which 
exonerates  one  of  the  two  contracting  parties  from  the 
performance  of  a  contract  when  the  performance  of  it  is 
prevented  and  rendered  impossible  by  the  wrongful  act  of 
the  other  contracting  party"  (e),  and  the  other  party  cannot 
take  advantage  of  a  provision  in  the  contract  making  it 
determinable  at  their  option  in  the  event  of  the  contractor 
failing  in  the  due  performance  of  any  part  of  his  under- 
taking. So  where  it  is  a  term  of  the  contract  that  the 
contractor  shall  pay  penalties  for  any  delay  in  the  fulfil- 
ment of  it,  no  penalty  becomes  due  in  respect  of  any  delay 
caused  by  the  refusal  or  interference  of  the  other  party  (/). 
Cases  of         In  Raymond  v.  Minion  (g)  it  was  pleaded  to  an  action 

(a)  As  in  the  familiar  cose  of  an  make  within  a  year  such  assurance 

action  for  non-acceptance  of  goods,  as   the   covenantee's    counsel   shall 

for  not  furnishing  a  cargo,  &c. ;  so  devise  is  discharged  if  the  covenantee 

with  a  special  contract,  e.fj.  Roberts  does  not  tender  an  assurance  within 

V.  Bury  CommMoner»,  L.  R.  4  C.  P.  the  year,  ih.  446,  pi.  12. 

756,  in  Ex.  Ch.  5  C.  P.  310.  (<)  RoberU  v.  Bury  CommiMi<mfT$, 

(6)  GUes  V.  £ihcard$,  7  T.  R.  181.  L.  R  5  C.  P.  810.  329.      . 

(r)  1  Ro.  Ab.  453,  N.  (/)  ffolnu  v.  Gvppy,  3  M.  &  W. 

{(I)    Where  a  condition   can    be  387;    Russell  v.  A«   Bandeira,   IS 

performed    only    in    the    obligee's  C.  B.  N.  S.  149,  32  L.  J.  C.  P.  68. 

presence,  his  absence  is  an  excuse,  (g)  L«  R.  1  Ex.  244. 
1  Ro.  Ab.  457,  U.     A  covenant  to 
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of  coveDant  against  a  master  for  not  teaching  his  ^P"*f^f?* 
prentice  that  at  the  time  of  the  alleged  breach  the  appren- 
tice would  not  be  taught,  and  by  his  own  walful  acts 
prevented  the  master  from  teaching  him.  This  was  held 
a  good  plea,  for  "  it  is  evident  that  the  master  cannot  be 
liable  for  not  teaching  the  apprentice  if  the  apprentice 
will  not  be  taught."  An  earlier  and  converse  case  is 
Ellen  V.  Topp  (f(),  referred  to  by  the  reporters.  There  a 
master  undertook  to  teach  an  apprentice  several  trades  ;  it 
was  held  that  on  his  giving  up  one  of  them,  and  thus 
making  the  complete  performance  of  his  own  part  of  the 
contract  impossible,  the  apprentice  was  no  longer  bound  to 
serve  him  in  any,  "  If  the  master  is  not  ready  to  teach  in 
the  very  trade  which  he  has  stipulated  [promised]  to  teach, 
the  apprentice  is  not  bound  to  serve.*'  A  case  of  the  same 
sort  is  put  by  Choke,  J.  in  the  Year  Book,  22  Ed.  4.  2G,  in 
a  case  from  which  one  passage  has  already  been  given. 

"  If  I  am  bound  to  Catesby  [then  another  judge  of  the  Common 
Pleas]  that  my  son  shall  serve  him  for  seven  years,  and  I  come  with 
my  son  to  Catesby,  and  offer  my  son  to  him,  and  he  will  not  take 
him,  there  because  there  is  no  default  on  my  part  I  shall  not  forfeit 
the  bond.  In  Uke  manner  if  he  took  my  son  and  afterwards  within 
the  term  sent  him  away,  it  i«  unreasonable  that  this  should  be  a 
forfeiture.*' 

Where  a  contract  is  in  the  alternative  to  do  one  of  two  Alter- 
things  at  the  promisor's  option,  and  one  of  them  is  impos-  ^ntTact. 
sible,  the  promisor  is  bound  to  perform  that    which    is  Where 
possible    (6).     We   find   the   rule   clearly   stated   in   the  impossible, 
Digest  (c).     Where  one  of  two  things  contracted  for  in  *^® .,  ^^ 
the  alternative  subsequently  becomes  impossible,  it  is  a  one  must 
question  of  construction  for  which  no  positive  rule  can  be  for^5, 
laid  do^vn,  whether  according  to  the  true    intention   of  Where  one 
the  parties  the   promisor  must  perform  the    alternative  impossible, 

(a)  6  Ex.  424,  442;  20  L.  J.  Ex.  tisii ;   nisi  $UUrit,  hipfocenlaurym 

241.  dari  f    proinde  erit  atque  te  sisti 
(6)  Da  Cotta  v.  Davis,  1  B.  &  P.  Rolummodo  stipiilatus  essem.      D. 

242.  45.  1.  de  v.  o.  97  pr. 
(c)   Si    itA  Btipulatos  fuoro :    te 
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a  question  which  remains  possible,  or  is  altogether  discharged  (a).  It 
stou^Son  ^^  held,  indeed,  in  Laughter's  case  (h)  that  where  the 
condition  of  a  bond  is  for  either  of  two  things  to  be  done 
by  the  obligor,  and  one  of  them  becomes  impossible  by  the 
act  of  God,  he  is  not  bound  to  perform  the  other.  But 
this  is  to  be  accounted  for  by  the  peculiar  treatment  of 
bonds  of  which  we  shall  speak  presently,  the  right  of 
election  being  part  of  the  benefit  of  the  condition,  of  which 
the  obligor  is  not  to  be  deprived.  And  even  as  to  bonds 
the  general  proposition  has  been  denied  (qt).  In  the 
absence  of  anything  to  show  the  intention  in  the  particular 
case,  the  presumption  should  surely  be  the  other  way, 
namely  that  the  promisor  should  lose  his  election  rather 
than  the  promisee  lose  the  whole  benefit  of  the  contract. 
Where  either  the  promisor  or  the  promisee,  having  the 
right  under  a  contract  to  choose  which  of  two  things  shall 
be  done,  chooses  one  which  becomes  impossible  after  the 
choice  is  determined,  there  (on  authority  as  well  as  prin- 
ciple) it  is  the  same  as  if  there  had  been  from  the  first  a 
single  unconditional  contract  to  do  that  thing  (c).  In 
Koman  law  the  presumption  seems  distinctly  in  favour  of 
the  promisor  remaining  bound  to  do  what  is  possible  (d) ; 
otherwise  it  agrees  with  ours  (e). 
Effects  of  The  exception  as  to  mora  in  the  extract  given  in  the 
default.      ^^^  shows  the  application  here  of  the  general  rule  as  to 


(a)  Barhoorth  v,  Youtu;,  4  Drew. 
1,25. 

(6)  6  Co.  Rep.  21  b, 

(c)  Brown. y.  Royal  Insurance  Co, 
p.  876  above. 

{d)  Save  that  in  the  case  of  an 
alternative  obligation  to  deliver 
spedfic  objects  at  the  promisor's 
election  he  still  has  an  election  in 
aolutume,  as  it  is  said,  i.e.  he  may  at 
lUs  option  pay  the  value  of  that 
which  has  perished.  See  Van- 
gerow,  Pand.  §  669,  note  2  (3.  22 
8qq.)  where  the  subject  is  fully 
worked  out. 

(e)  Papinian  ■a3r8 :  Stichum  aut 
PamphUum,  utrum  ego  velim,  dare 


spondtsf  altero  mortuo,  qui  virit 
solus  petetur,  nisi  si  mora  facta  sit 
in  eo  mortuo,  quern  peiitor  elegit ; 
tunc  enim  peiinde  solus  ille  qui 
decessit  praebetur  ac  si  solus  in  obli* 
gationem  deductus  fuisset.  Qood 
id  promissoris  fuerit  electio,  de- 
fimcto  altero  {i.e.  before  election 
made),  qui  superest  aeque  peii 
potest.  D.  46.  3.  de  solut  et  h1). 
95  pr.  He  proceeds  to  this  ourionn 
question  :  What  if  one  dies  bj 
the  debtor's  default  before  election 
made,  and  afterwards  the  other  dies 
without  his  default  ?  No  action  can 
be  maintained  on  the  stipulation, 
but  there  is  a  remedy  by  cMi  adio. 
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impossibility  caused  by  acts  of  the  parties.  The  case  put 
is  that  the  creditor  has  made  his  election  (to  have  Stichus, 
suppose)  but  has  neglected  or  refused  to  accept  Stichus : 
now  if  Stichus  dies  he  cannot  demand  Pamphilus.  It  is 
the  same  as  if  there  had  been  a  single  promise,  and  the 
performance  made  impossible  by  the  promisee's  default. 
The  same  rule  is  given  in  another  passage  {a). 

There  is  yet  something  to  be  said  of  the  treatment  of  Condi- 
conditional  contracts  where  the  condition  is  or  becomes  ^<*°*^  ^ 

contracts. 

impossible.  A  condition  may  be  defined  for  the  present 
purpose  as  an  agreement  or  term  of  an  agreement  whereby 
the  existence  of  a  contract  is  made  to  depend  on  a  future 
contingent  event  assigned  by  the  will  of  the  parties  (6). 

The  condition  may  be  either  that  an  event  shall  or  that 
it  shall  not  happen,  and  is  called  positive  or  negative  ac- 
cordingly. Now  the  event  which  is  the  subject-matter  of 
the  condition,  instead  of  being  really  contingent,  may  be 
necessary  or  impossible,  in  itself  or  in  law.  But  the  nega- 
tion of  a  necessary  event  is  impossible  and  the  negation 
of  an  impossible,  event  is  necessary.  It  therefore  depends 
further  on  the  positive  or  negative  character  of  the  con- 
tingency whether  the  condition  itself  is  necessary  or 
impossible. 

Thus  we  may  have  conditional  promises  with  conditions  in  what 
of  these  kinds:  3^^^ 

Necessary :  may  be 

(a)  By  affirmation  of  a  necessity.     As  a  promise  to  pay  oHm^ 
100^,  "if  the  sun  shall  rise  to-morrow."  wWe. 

(fif)  By  negation  of  an  impossibility  :  "  If  J.  S.  does  not 
climb  to  the  moon,"  or  "  if  my  executor  does  not  sue  for 
my  debt  to  him." 

(a)   Stipnlatus  sum  Damam  aut  recte  existimabat,  8i  per  debitorem 

Krotem  servnm  dari,  com  Damam  mora  non  esset,  quominns  id  quod 

dares,  effo   quominus  acciperem  in  debebat    solveret,    continuo    eum 

mora  ful ;  mortuus  est  Dama;  an  debito  Uberari.    D.  45.  1.  de  v.  o. 

putes    me    ex   stipulatu    actionem  105. 

habere?  Beq>ondit,  secundum  Mas-  (6)  Savigny,  Syst  §  116  (3.  121) ; 

surii  Sabini  opinionem  puto  te  ex  Pothier,  ObL  §  199. 
•tipulata  agere  non  pone ;  nam  is 
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Impossible : 

(7)  By  affirmation  of  an  impossibility:  "If  J.  S.  sball 
climb  to  the  moon,"  or  "  if  J.  S.  shall  create  a  new 
manor." 

(5)  By  negation  of  a  necessity :  **  If  the  sun  shall  not 
rise  to-morrow,"  or  "  if  my  personal  estate  shall  not  be 
liable  to  pay  my  debts  "  (a). 

It  is  obvious  that  as  a  matter  of  logical  construction  the 
forms  (a)  and  (^)  are  equivalent  to  unconditional  promises, 
(7)  and  (S)  to  impossible  or  nugatory  promises.  And  so 
we  find  it  dealt  with  by  the  Roman  law  (6).  It  is  equally 
obvious  that  (still  as  a  matter  of  logical  construction)  there 
is  nothing  to  prevent  the  condition  from  having  its  regular 
effect  if  the  event  is  or  becomes  impossible  in  fact.  For 
example,  "  if  A.  shall  dig  1000  tons  of  clay  on  B.'s  land 
in  every  year  for  the  next  seven  years  " :  here  there  may 
not  be  so  much  clay  to  be  dug,  or  A.  may  die  in  the 
first  year.  But  a  promise  so  conditioned  is  perfectly 
consistent  and  intelligible  without  importing  any  further 
qualification  into  it:  and  it  would  obviously  be  more 
difficult  to  come  to  the  conclusion  that  some  further 
qualification  is  to  be  understood  than  in  the  case  of  a 
direct  and  unconditioned  contract  by  A.  himself  to  dig  so 
much  clay. 

Direct  covenants  or  promises  dependent  on  express  con- 
ditions must  be  construed  with  reference  to  these  general 
principles :  beyond  this  no  rule  can  be  given  except  that 
it  is  never  to  be  forgotten  that  the  object  of  judicial  con- 
stniction  is  to  ascertain  and  give  effect  to  the  real  meaning 
of  the  parties  (c). 
Treatment      Practically  the  discussion  in  our  books  of  conditions  and 

(a)    Slightly   modified  from   Sa-  attigero,  dare  spondes?    At  m  ita 

vigny,  SyAt.  §  121  (3.  156,  158).  stipuletur  :   Si   digito   caelum  noo 

(6)  "  Si  imposeibilifl  oondicio  obli-  attigero,  dare  spondee  ?  pure  fact* 
galionibus  adiciatur,  nihil  valet  sti-  obligatio  intelligitur  ideoque  statim 
pulatio.  ImpoBsibilis  autem  con-  petere  potest."  I.  3.  19.  de  inut 
dicio  habetnr,  cui  natmu   impedi-  stipul.  §11. 

mento  est  quo  minus  existat,  veliiti  (r)  See  per  Martin,  B.  in  Bradford 

si  quis  ita  dixerit :  Si  digito  caelum       v.  WiUiamSt  L.  R,  7  Ex.  at  p.  259. 
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their  effect  on  the  legal  transactions  into  which  they  enter  J*  «»<U- 
is  limited  to  the  following  sorts  of  questions :  Engliah 

1.  What  contracts  are  really  conditional,  or  in  technical  ^^' 
language,  what  amounts  to  a  condition  precedent  (a) : 

2.  The  effect  of  conditions  and  conditional  limitations 
in  conveyances  at  common  law  and  under  the  Statute  of 
Uses  (which  topics  are  obviously  beyond  our  present 
scope) : 

3.  The  effect  of  conditions  in  bonds.  This  form  of 
contract  is  now  gone  out  of  use  except  for  certain  special 
purposes,  but  was  formerly  general,  insomuch  that  almost 
all  the  older  learning  on  the  construction  and  performance 
of  contracts  is  to  be  found  under  the  head  of  conditions. 
Here  there  are  some  peculiarities  which  call  for  our  atten- 
tion in  this  place. 

So  far  as  the  form  goes,  a  bond  is  a  contract  dependent  Bondn. 

on  a  negative  condition.     In  the  first  instance  the  obligor  betweeu 

professes  to  be  bound  to  the  obliffee  in  a  sum  of  a  certain  *^*  **?**- 
*  ^  nical  form 

amount.     Then  follows  the  condition,  showing  that  if  a  and 

certain  event  happens  (generally  something  to  be  done  by  ^^J^^ 
the  obligor)  the  bond  shall  be  void,  but  otherwise  it  shall  of  the  in- 
remain  in  force.     ''The  condition  is  subsequent  to  the" 
legal    obligation;   if  the   condition   be  not  fulfilled  the 
obligation  remains''   (b).     This  is  in  terms  a  promise, 
stated  in  a  singularly  involved  way,  to  pay  a  sum  of  money 
if  the  event  mentioned  in  the  condition  does  not  happen. 
But  this,  as  everybody  knows,  is  not  the  true  nature  of  the 
contract.    The  object  is  to  secure  the  performance  of  the 
condition,  and  the  real  meaning  of  the  parties  is  that  the 
obligor  contracts  to  perform   it  under  the  conventional 
sanction  of  a  penal  sum.     This  view  is  fully  recognized  by 
the  modem  statutes  regulating  actions  on  bonds,  by  which 
the  penalty  is  treated  as  a  mere  security  for  the  perform- 
ance of  the  contract  or  the  payment  of  damages  in  de- 

(a)  The  daaBical  authority  on  this  2  Sm.  L.  C. 
topic  18  Serjeant  Williama'  note  to  (6)  Sir  W.  W.  FoUett,  org.  Bta- 

Pordo^ r.  a>(e,  1  Wms. Saund.  550;  vfick  v.  SwmddU,  3  A.  &  £.  875. 
see  also  notes  to  CuUtr  y.  Powell,  in 

D  D 
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fault  (a).    On  principle,  therefore,  a  bond  with  an  impos^ble 
condition,  or  a  condition  which  becomes  impossible,  should 
be  dealt  with  just  as  if  it  were  a  direct  covenant  to  per- 
form that  which  is  or  becomes  impossible.     In  the  former 
case  the  bond  should  be  void,  in  the  latter  the  rule  in 
Taylor  v,  Caldwell  (b)  would  determine  whether  it  were 
avoided  or  not.     We  have  seen  that  where  the  condition 
is  illegal  our  Courts  have  found  no  difficulty  in  consider- 
ing the  bond  as  what  in  truth  it  is,  an  agreement  to  do 
Where oon-  the  illegal  act.     But  in  the  case  of  impossibility  the  law 
me^^atdy  ^^  stuck  at   the  merely  formal  view  of  a  bond   as  a 
impossible,  contract  to  pay  the  penal  sum,  subject  to  be  avoided  by 
iB  absolute,  the  performance  of  the  condition :  accordingly  if  the  con- 
to*Si^^^   dition  is  impossible  either  in  itself  or  in  law  the  obligation 
purely       remains  absolute. 

structiOT.'^  "  ^^  ^  ^^^  ^®  bound  in  an  obligation,  &c.,  with  condition 
that  if  the  obligor  do  go  from  the  church  of  St.  Peter  in 
Westminster  to  the  church  of  St.  Peter  in  Rome  within 
three  hours,  that  then  the  obligation  shall  be  void.  The 
condition  is  void  and  impossible  and  the  obligation  standeth 
good."  So,  again,  if  the  condition  is  against  a  maxim  or 
rule  in  law,  as  "  if  a  man  be  bound  with  a  condition  to 
enfeoflf  his  wife,  the  condition  is  void  and  against  law, 
because  it  is  against  the  maxim  in  law,  and  yet  the  bond 
is  good  "  (c). 

In  the  same  way,  "  when  the  condition  of  an  obligation 

is  80  insensible  and  incertain  that  the  meaning  cannot  be 

known,  there  the  condition  only  is  void  and  the  obligation 

good"<d). 

But  Bubse-      On  the  point  of  subsequent  impossibility,  however,  the 

poSbUUy  strictly  formal  view  is  abandoned,  and  an  opposite  result 

^.  *,  arrived  at,  but  still  in  an  artificial  way.     The  condition,  it 

discharge.    ...  . 

is  said,  is  for  the  benefit  of  the  obligor,  and  the  perform- 


(a)  As  to  these  see  PreHon  y.  &a's  in  Coke*s  text  are  omifcted). 

Dania^  L.  R.  8  Ex.  19.  To  the  same  effect  Shepp.  Tou<^i8t 

(6)  3  B.  &  S.  826,  8upra,  p.  382.  872. 

(e)  Co.  Lit.  206  h  (some  of  the  (d)  Shepp.  Touchst.  373. 
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anee  thereof  shall  save  the  bond ;  therefore  he  shall  not 
lose  the  benefit  of  it  by  the  act  of  God  (a),  and  where  the 
condition  is  possible  at  the  date  of  the  instrument  "  and 
before  the  same  can  be  performed  the  condition  becomes 
impossible  by  the  act  of  God,  or  of  the  law,  or  of  the 
obligee,  there  the  obligation  is  saved  *'  (6),  or  as  another 
book  has  it  'Hhe  obUgation  and  the  condition  both  are 
become  void "  (c).  "  Generally  if  a  condition  that  was 
possible  when  made  is  become  impossible  by  the  act  of 
God,  the  obligation  is  discharged  "  (d).  As  to  the  acts  of 
the  law  and  of  the  obligee  this  agrees  with  the  doctrine 
of  contracts  in  general :  as  to  inevitable  accident  it  esta» 
blishes  a  different  rule.  The  decision  in  Laughter^s  case 
(supra,  p.  398)  was  an  application  of  the  same  view,  and 
it  therefore  appears  that  there  should  never  have  been 
any  question  of  extending  it  to  direct  covenants  or  con- 
tracts. 

The  peculiar  law  thus  laid  down  is  distinctly  recognized 
by  modem  authorities  (e).  However,  if  a  bond  appears 
on  the  face  of  it  to  be  given  to  secure  the  performance  of 
an  agreement  which  it  recites,  the  condition  will  take 
effect  according  to  the  true  intention  of  the  agreement 
rather  than  the  technical  construction  resulting  from  the 
form  of  the  instrument  (/). 

Alternative  conditions,  at  any  rate  as  to  immediate  im-  Alt«r- 
possibility,  and  conditions  made  impossible  by  the  default  TOn<Ution». 
of  the  parties,  or  otherwise  than  by  the  "act  of  God,"  are  and  default 

,  .       ,  T       X  •  of  parties ; 

treated  in  the  same  way  as  direct  promises.  same  law 

as  for 
"  When  a  condition  becomes  impossible  by  the  act  of  the  obligor,  ordinary 
such  impossibility  forms  no  answer  to  an  action  on  the  bond  "  (g).      ^^ 

(a)  This  leasoning  appears  both  Williams,   J.   Brown  y.   Mayar  of 

in  Laughter*8  ca.  6  Co.  Rep.  21  6,  LondoMj  9  C.  B.  N.  S.  726,  747,  80 

and  Lamb*8  ca.  tb.  23  6.  L.  J.  C.  P.  226,  230. 

(6)  Co.  Lit.  206a.  (/)  Betwick  v.  SudnddU,  Ex.  Ch., 

(c)  Shepp.  Tonchst.  872.  8  A.  &  E.  868. 

(d)  Ro.  Ab.  1.  449,  G,  pi  1 ;  (.7)  Per  Cur.  Buwick  v.  SwinddU, 
repeated  on  p.  461,  I,  pL  1.  3  A.  &  E.  at  p.  888. 

(e)  1    Wms.    Saund.    238;    per 

dd2 
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^*  When  the  condition  of  an  obligation  is  to  do  two  things  bf  a 
day,  and  at  the  time  of  making  the  obligation  both  of  them  are 
possible,  but  after,  and  before  the  time  when  the  same  are  to  be 
done,  one  of  the  things  is  become  impossible  by  the  act  of  God,  or 
by  the  sole  act  and  laches  of  the  obligee  himself ;  in  this  case  the 
obligor  is  not  bound  to  do  the  other  thing  that  is  possible,  bnt  is  dis- 
charged of  the  whole  obligation.  But  if  at  the  time  of  making  of 
the  obligation  one  of  the  things  is  and  the  other  of  the  things  is  not 
possible  to  be  done,  he  must  perform  that  which  is  possible.  And 
if  in  the  first  case  one  of  the  things  become  impossible  afterwards 
by  the  act  of  the  obligor  or  a  stranger,  the  obligor  must  see  that  he 
do  the  other  thing  at  his  peril."  **  If  the  condition  be  that  A.  shall 
marry  B.  by  a  day,  and  before  the  day  the  obligor  himself  doth 
marry  her :  in  this  case  the  condition  is  broken.  But  if  the  obligee 
marry  her  before  the  day,  the  obligation  is  discharged*'  (a). 

''  If  a  man  is  bound  to  me  in  201,  on  condition  that  he  pay  me  lOLf 
in  that  case  if  he  tender  me  the  money  and  I  refuse  he  is  altogether 
excused  from  the  obligation,  because  the  default  is  on  my  part  who 
am  the  obligee  "  (6). 

Indian  The  provisions  of    the   Indian   Contract  Act  on   the 

^ontract    g^|jj^^  ^f  ^Yns  chapter  are  given  in  the  Appendix  (c).    It 

depnrts      will  be  Seen  that  simplicity  is  gained  at  the  expense  of 

1^.        '  considerable  departure  from  the  principles  of  English  law, 

and  perhaps  also  at  the  expense  of  definiteness  on  some 

points.    Hie  most  important  change  is  the  extension  of 

the  principle  of  Taylor  v.  Caldwell  so  as  to  make  it  an 

implied  condition  in  all  contracts  that  the  performance 

shall  remain  possible. 

(a)   Sbepp.    Touchst.    882,    892.  (5)  Brian,  C.  J.  22  Ed.  4. 2d. 

And  see  pp.  398-4.  (c)  Note  H. 
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CHAPTER  VIII. 

Mistake. 

Part  I.  Of  Mistake  in  General. 

Hitherto  we  have  been  dealing  with  perfectly  general  CoDdidon* 
conditions  for  the  formation  or  subsistence  of  a  valid  con-  y^t/or 
tract,  and  as  a  consequence  of  this  the  rules  of  law  we  freedom  of 
have  had  occasion  to  explain  are  for  the  most  part  collateral 
or  even  paramount  to  the  actual  intention  or  belief  of  the 
parties.  Exceptions  to  this  do  certainly  occur,  but  chiefly 
where  (as  in  great  part  of  the  doctrine  of  Impossibility) 
the  rules  are  in  truth  reducible  to  rules  of  construction. 
We  have  had  before  us,  on  the  whole,  the  purely  objective 
conditions  of  contract;  the  questions  which  must  be 
answered  before  the  law  can  so  much  &s  think  of  giving 
effect  to  the  consent  of  the  parties.  We  now  come  to  a 
set  of  conditions  which  by  comparison  with  the  foregoing 
ones  may  fairly  be  called  subjective.  The  consent  of  the 
parties  is  now  the  central  point  of  the  inquiry,  and  our 
task  is  to  examine  how  the  legal  validity  of  an  agreement 
is  affected  when  the  consent  or  apparent  consent  is  de- 
termined by  certain  causes. 

The  existence  of  consent  is  ascertained  in  the  first  in- 
stance by  the  rules  and  principles  set  forth  in  the  first 
chapter.  When  the  requirements  there  stated  are  satisfied 
by  a  proposal  duly  acciepted,  there  is  prima  facie  a  good 
agreement,  and  the  mutual  communications  of  the  parties 
are  taken  as  the  expression  of  a  valid  consent.     But  we 
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still  require  other  conditions  in  order  to  make  the  consent 
binding  on  him  who  gives  it,  although  their  absence  is  in 
general  not  to  be  assumed,  and  the  party  seeking*  to 
enforce  a  contract  is  not  expected  to  give  affirmative  proof 
that  they  have  been  satisfied.  Not  only  must  there  be 
consent  but  the  consent  must  be  true,  full,  and  free. 

The  reality  and  completeness  of  consent  may  be  affected  (a) 
by  ignorance,  that  is,  by  wrong  belief  or  mere  absence  of 
information  or  belief  as  to  some  fact  material  to  the  agree- 
ment. Freedom  of  consent  may  be  affected  by  fear  or  by 
the  consenting  party  being,  though  not  in  bodily  or 
immediate  fear,  yet  so  much  under  the  other's  power,  or 
in  dependence  on  him,  as  not  to  be  in  a  position  to  exercise 
his  own  deliberate  choice.  Now  the  results  are  entirely 
different  according  as  these  states  of  mind  are  or  are  not 
due  to  the  conduct  of  the  other  party  (or,  in  certain  cases, 
to  a  relation  between  the  parties  independent  of  the  par- 
ticular occasion).  When  they  are  so,  the  legal  aspect  of 
the  case  is  altogether  changed,  and  we  look  to  that  other 
party's  conduct  or  position  rather  than  to  the  state  of 
mind  induced  by  it.  We  speak  not  of  Mistake  induced 
by  Fraud,  but  of  Fraud  simply,  as  a  ground  for  avoiding 
contracts,  though  there  can  be  no  Fraud  where  there  is 
no  Mistake.  We  have  then  the  following  combina- 
tions : 


Clawifica-       A.  Ignorance. 


tion  and 
legal  con- 
Bequences 
of  Mistake, 
Fraud,  &c. 


A.  Not  caused  by  act  (6)  of  other  party, 

is  referred  in  law  to  the  head  of  Muiahe. 

Caused  by  act  (6)  of  other  party 

B.  without  wrongful  intention.  Misreyre^entation. 
c.              with  wrongful  intention.  Fraud, 


(a)  It  is  quite  wrong,  as  Savigny 
has  shown,  to  say  that  a  consent 
determined  by  mistake,  fraud,  or 
coercion  is  no  consent.  Syst.  §§114, 
115  (3.  98  sqq.).  If  it  were  so  the 
agreement  woidd  be  absolutely  void 
in  all  cases :  a  reduciw  ad  abmrdum 
which  is  no  less  complete  for  Enfl^lish 
than  for  Roman  law.     See  ptfr  Lord 


Cranworth,  Boyse  v.  RottiborougK  6 
H.  L.  C.  at  p.  44,  and  per  Lord 
Chelmsford,  Oake$  v.  Turqvtandt  L.  R. 
2  H.  L.  at  p.  349. 

(6)  It  will  be  seen  hereafter  that 
omissions  are  equivalent  to  acts  fur 
this  purpose  in  certain  exceptional 
cases. 
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B.  Fear,  or  dependence 

excluding  freedom  of  actimv. 
Not  caused  by  acts  of  other 
party  or  relation  between 
the  parties.  (Immaterial.) 

D.  Caused  by  such  acts.  Duress  or  Coercion. 

E.  By  such  relation.  Undue  influence. 

The  legal  consequences  of  these  states  of  things  are 
exceedingly  various. 

A.  Mistake  does  not  of  itself  affect  the  validity  of  con- 
tracts at  all  (a).  But  mistake  may  be  such  as  to  prevent 
any  real  agreement  from  being  formed ;  in  which  case  the 
agreement  is  void :  or  mistake  may  occur  in  the 
expression  of  a  real  agreement;  in  which  case,  subject 
to  rules  of  evidence,  the  mistake  can  be  rectified. 
There  are  also  rules  in  the  construction  of  certain 
species  of  contracts  vhich  are  founded  on  the  assump- 
tion that  the  expressions  used  do  not  correspond  to  the 
real  intention.  The  jurisdiction  to  rectify  instruments 
on  the  ground  of  mistake,  as  well  as  the  peculiar  rules 
of  construction  just  mentioned,  is  derived  from  the 
Court  of  Chancery. 

B.  Contracts  induced  by  misrepresentation  are  not  void. 
In  many  cases,  and  under  conditions  depending  on  the 
nature  of  the  contract,  they  are  voidable  at  the  option  of 
the  party  misled. 

C.  Contracts  induced  by  fraud  are  not  void,  but  voidable 
at  the  option  of  the  party  deceived. 

D.  E.  Contracts  entered  into  under  coercion  or  undue 
influence  are  not  void,  but  voidable  at  the  option  of  the 
party  on  whom  coercion  or  undue  influence  is  exercised. 

In  abnost  every  branch  of  the  subject  there  have  been 
differences  between  the  doctrines  of  the  common  law  and 
those  of  equity ;  the  real  extent  of  these  differences,  how- 
ever, is  often  far  from  easy  to  ascertain. 

(a)  Just  as  fear,  merely  as  a  state      so  is  Mistake  to  Fraud.    Sav.  Syst. 
of  mind   in  the   party,  is  in  itself       3.  116, 
immateriaL    As  Fear  is  to  Coercion, 
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These  topics  have  now  to  be  considered  in  order.  And 
first  of  Mistake. 

Mistike:        The  whole  topic  is  surrounded  with  a  great  deal  of  oon- 

und      **  fusion  in  our  books,  though  on  the  whole  of  a  verbal  kind, 

oonfumoiiB  and  more  embarrassing  to  students  than  to  practitioners. 

attending  ,  .  .      *  . 

the  Exactly  the  same  kind  of  confusion  prevailed  in  the  ciTil 

■abject  jj^^  (whence  indeed  some  of  it  has  passed  on  to  our  o^ivn) 
until  Savigny  cleared  it  up  in  the  masterly  essay  which 
forms  the  Appendix  to  the  third  volume  of  his  System* 
The  principles  there  established  by  him  have  been  fully- 
adopted  by  later  writers  (a).  They  appear  to  be  in  the 
main  applicable  to  the  law  of  England,  and  we  shall 
accordingly  be  guided  by  them.  In  arrangement  and 
detail,  however,  we  shall  consult  the  convenience  of 
English  practice  and  of  our  present  special  purpose. 

The  difficulties  which  have  arisen  as  well  with  us  as  in 
the  civil  law  may  be  accounted  for  under  the  following 
heads: 

(1.)  Confusion  of  proximate  with  remote  causes  of  legal 
consequences  :  in  other  words,  of  cases  where  mistake  has 
legal  results  of  its  own  with  cases  where  it  determines  the 
presence  of  some  other  condition  from  which  legal  results 
follow,  or  the  absence  of  some  other  condition  from  which 
legal  results  would  follow,  or  even  where  it  is  absolutely 
irrelevant. 

(2.)  The  assertion  of  propositions  as  general  rules  which 
ought  to  be  taken  with  reference  only  to  particular  effects 
of  mistake  in  particular  classes  of  cases.  Such  are  the 
maxim  Non  videntur  qui  errant  consentire  and  other 
similar  expressions,  and  to  some  extent  the  distinction 
between  ignorance  of  fact  and  of  law  (6). 

{a)  Some  of  his  conjectural  deal-  eqq.)  and  its  special  application  to 

ings  with  specific  anomalies  in  the  contract  (ift.  §  604,  3.  275)  in  a 

Roman   texts  are   at  least  darinff,  compact  and  useful  form, 

but  this  does  not  concern  English  (6)  See  Savigny's  Appendix,  Noa. 

students.    Vangerow     gives      the  VII.,  VIII.  Syst  8.  842,  344. 
general  doctrine  (Pand.  §  83,  1.  116 
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(3.)  Omission  to  assign  an  exact  meaning  to  the  term 
^  ignorance  of  law  "  in  those  cases  where  the  distinction 
between  ignorance  of  law  and  ignorance  of  £a.ct  is  material 
(the  true  rule,  affirmed  for  the  Roman  law  by  Savigny,  and 
in  a  slightly  difiFerent  form  for  English  law  by  Lord  West- 
bury  (a),  being  that  "  ignorance  of  law  **  means  only  igno- 
rance of  a  general  rule  of  law,  not  ignorance  of  a  right 
depending  on  questions  of  mixed  law  and  fact,  or  on  the 
true  constructi(m  of  a  particular  instrument). 

It  is  needless  to  point  out  in  detail  how  these  influences 
have  operated  on  our  books  and  even  on  judicial  ex- 
pressions of  the  law.  We  rather  proceed  to  deal  with  the 
matter  affirmatively  on  that  which  appears  to  us  its  true 
footing. 

A.  Mistake  in  general.  a.  General 

The  general  rule  of  private  law  is  that  mistake  cw  stu^  Mkuke 

has  no  legal  efTects  at  alL     This  may  be  more  definitely  « ««^  in- 
1        ^  1 ,  operative : 

expressed  as  follows : 

Where  an  act  is  done  under  a  mistake,  the  mistake  does 
not  either  add  anything  to  or  take  away  anything  from  the 
legal  consequences  of  that  act  either  as  regards  any  right 
of  other  persons  or  any  liability  of  the  person  doing  it,  nor 
does  it  produce  any  special  consequences  of  its  own; 

unless  knowledge  of  something  which  the  mistake  pre-  except 
vents  from    being    known,   or  an    intention  necessarily  J^/^^^^ 
depending  on  such  knowledge,  be  from  the  nature  of  the  nature  of 
particular  act  a  condition  precedent  to  the  arising  of  some  knowledge 
right  or  duty  under  it.  ^^^^^^ 

Special  exceptions  to  the  rule  exist,  but  even  these  are  precedent 
founded  on  special  reasons  beside,  though  connected  with,  ^^^ 
the  mistake  itself.  quence^ 

There  are  abundant  examples  to  show  the  truth  of  this 
proposition  in  both  its  branches. 

(a)  Cooper  v.  Phibba,    L.    R.    2      v.  Winn,  L.  R.  6  H.  L.  228,  really 
H.  L.  at  p.  170  :  to  which  the  dicta      add  little  or  nothing, 
in  the  later  case  of  Earl  Beauchamp 
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As  to  the        First,  mistake  is  in  general  inoperative  as  to  the  legal 

the^pereon  Position  or  liability  of  the  party  doing  an  act.     We  must 

acting        premise  that  a  large  class  of  cases  is  altogether  outside  this 

mistake,     question,  as  appears  by  the  qualification  with  which  the 

rule  has  just  been  stated ;  those,  namely,  where  a  liability 

attaches  not  to  the  doing  of  an  act  in  itself,  but  to  the 

doing  of  it  knowingly.    There,  if  the  act  is  done  without 

knowledge,  the  offence  or  wrong  is  not  committed,  and  no 

liability  arises.     It  is  not  that  ignorance  is  an  excuse  for 

the  wrongful  act,  but  that  there  is  no  wrongful  act  at  all. 

The  wider  question  how  far  and  under  what  conditions 
ignorance  of  fact  excludes  criminal  liability  must  also  be 
put  aside  as  beyond  the  scope  of  this  work,  and  too  im- 
portant to  be  discussed  incidentally  (a). 
Wrongful  It  is  Certain  that  ignorance  is  as  a  rule  no  excuse  as 
W)rance  regards  either  the  liabilities  of  a  quasi-criminal  kind  which 
in  general  arise  under  penal  statutes  (6)  or  such  as  are  purely  civil 
Thus  ignorance  of  the  real  ownership  of  property  is  no 
defence  to  an  action  for  its  recovery,  except  for  carriers  and 
a  few  other  classes  of  persons  exercising  public  employ- 
ments of  a  like  nature,  who  by  the  necessity  of  the  case 
are  specially  privileged  (c).  Again,  railway  companies  and 
other  employers  have  in  many  cases  been  held  liable  for 
acts  of  their  servants  done  as  in  the  exercise  of  their 
regular  employment,  and  without  any  unlawful  intention, 
but  in  truth  unlawful  by  reason  of  a  mistake  on  the  part 
of  the  servant :  the  act  being  one  which,  if  the  state  of 
circumstances  supposed  by  him  did  exist,  would  be  within 
the   scope   of  his   lawful  authority  (ci).     Of   course   the 

(a)  See  Stephen*8  Digest  of  Crimi-  {d)  See  the  distinction  explained 

nal  Law,  Art.  34,  Rey.   v.  Prince,  and  iUustrated  by  PouUon  v.  X.  <t  S. 

L.  R.  2  C.  C.  R,  164;  and  compare  W.  R  Co,  L.  R  2  Q.  R  534,  and 

O.  W.  Holmes,  junr..  The  Common  several  later    oases  :    the   last  are 

Law,  pp.  49  sqq.  Bayley  v.  Manchester^  tbc  Ry.  Ok  Ex. 

(6)  That    ignorance    cannot    be  Ch.   L.  R  8  C.  P.  148  (employer 

pleaded   in  discharge  of   statutory  \\aAi\e)  \  Bolinghrokey.  Swindon  Local 

penalties,    see    Carter  v.  McLareUf  Board,  L.  R  9  C.  P.  575  (employer 

L.  R  2  So.  &  D.  125-6.  not  liable).    See  further  on  the  prin- 

(c)  Fowler  v.  Jlo/Uns,    Ex.    Ch.,  ciples  governing  this  class  of 


L.  R.  7  Q.  B.  616,  affd.  in  H.  L.  nom.       Bank  of  New  South  Waiet  v.  Owjtom 
Hollins  V. Fowler,  L.  R.  7  H.  L.  757.       (J.  C.)  4  App.  Ca.  270. 
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servant  himself  is  equally  liable.  Here,  indeed,  it  looks  at 
first  sight  as  if  the  mistake  gave  rise  to  the  employer's 
liability.  For  the  act,  if  done  with  knowledge  of  the  facts, 
and  so  merely  wrongful  in  intention  as  well  as  in  eflfect, 
would  no  more  charge  the  employer  than  if  done  by  a 
stranger.  But  it  is  not  that  mistake  has  any  special  effect, 
but  that  knowledge,  where  it  exists,  takes  the  thing  done 
out  of  the  class  of  authorized  acts.  The  servant  who 
commits  a  wilful  and  gratuitous  (a)  wrong  (or  goes  out  of 
his  way  to  do  something  which  if  the  facts  were  as  he 
thought  might  be  lawful  or  even  laudable,  but  which 
he  has  no  charge  to  do)  is  no  longer  about  his  master's 
business. 

Real  exceptions  are  the  following.     An  officer  of  a  court  Excep- 
who  has  quasi-judicial  duties  to  perform,  such  as  those  of  *^^^.'" 
a  trustee   in   bankruptcy,   is   not  personally  answerable  proc«w, 
for  money  paid  by  him  under  an   excusable  misappre-  2^^^^ 
hension  of  the  law  (6).     Also  an  officer  who  in  a  merely 
ministerial  capacity  executes  a  process  apparently  regular, 
and  in  some  cases  a  person  who  pays  money  under  com- 
pulsion of  such  process,  not  knowing  the  want  of  jurisdic- 
tion, is  protected,  as  it  is  but  reasonable  that  he  should 
be  (c).     But  this  special    exception   is  confined   within 
narrow  bounds.     Mistake  as  to  extraneous  facts,  such  as 
the  legal  character  of  persons  or  the  ownership  of  goods, 
is  no  excuse.     It  is  a  well  established  rule  of  law  tliat  if 
by  process  a  sheriff  is  desired  to  seize  the  goods  of  A.  and 
he  takes  those  of  B.  he  is  liable  in  trover  {d).    A  sheriflf 
seized    under  a  fi.  fa,  goods  supposed  to  belong  to  the 
debtor  by  marital  right.     Afterwards  the  supposed  wife 
discovered  that  when  she  went  through  the  ceremony  of 
marriage  the  man  had  another  wife  living:  consequently 

(a)  A  wilful  trespass  which  is  not  &  C.  526,  32  L.  J.  Ex.  34. 
gratuitous,  but  done  in  the  course  [b)  Ex  parte  Ogle^  8  Ch.  711. 

of  emplojrment  and  for  the  master's  (c)  See  Mayor  of  London  v.  Car, 

intended  benefit,  though  without  or  L.  R.  2  H.  L.  at  p.  269. 
against  orders,  may  make  the  master  (d)  OlasdpooU  v.  Young^  9  B.  &  C. 

liable :  as    in    Limpm   v.    London  696,  700 ;   cp.  Garland  v.  CarlisU, 

General  Otnnihut  Co.  (Ex.  Ch.)  1  H.  4  CL  &  F.  693. 
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she  was  still  the  sole^  owner  of  the  goods  when  they  were 
seized.  Thereapon  she  brought  trover  against  the  sheriff, 
and  he  was  held  liable,  though  possibly  the  plaintiff  might 
have  been  estopped  if  she  had  asserted  at  the  time  thai 
she  was  the  wife  of  the  person  against  whom  the  writ 
issued  (a). 

There  are  certain  classes  of  cases  in  which  it  may  be 
said  that  mistake,  or  at  any  rate  ignorance,  is  the  con- 
dition of  acquiring  legal  or  equitable  rights.  These  are 
the  exceptional  cases  in  which  an  apparent  owner  having 
a  defective  title,  or  even  no  title,  can  give  to  a  purchaser  a 
better  right  than  he  has  himself,  and  which  fall  partly 
under  the  rules  of  law  touching  market  overt  and  the 
transfer  of  negotiable  instruments,  partly  under  the  rule 
of  equity  that  the  purchase  for  valuable  consideration 
without  notice  of  any  legal  estate,  right,  or  advantage  is 
"an  absolute,  unqualified,  unanswerable  defence"  (6) 
against  any  claim  to  restrict  the  exercise  or  enjoyment 
of  the  legal  right  so  acquired  (c).  These  rules  depend  on 
special  reasons.  The  two  former  introduce  a  positive 
exception  to  the  ordinary  principles  of  legal  ownership, 
for  the  protection  of  purchasers  and  the  convenience  of 
trade  (d).  It  is  natural  and  necessary  that  such  anoma- 
lous privileges  should  be  conferred  only  on  purchasers  in 
good  faith.  Now  good  faith  on  the  purchaser's  part  pre- 
supposes ignorance  of  the  facts  which  negative  the  vendor's 
apparent  title.  It  may  be  doubted  on  principle,  indeed, 
whether  this  ignorance  should  not  be  free  from  negligence 
in  order  to  entitle  him.     For  some  time  this  was  so  held 


(a)  Glaupoolt  v.  Y(mng,  9  B.  &  C. 
696,  700. 

(b)  P'deher  v.  Rawlins,  7  Ch.  259, 
269,  per  JauieH,  L.  J. ;  Blackwood  v. 
Lond-m  Chart^ed  Bank  of  AmtrtUia^ 
L.  R.6P.  C.  92,111. 

(c)  This  applies  not  only  to  purely 
equitable  claims  but  to  aU  purely 
equitable  remedies  incident  to  legal 
rights.  But  it  does  not  apply  to 
those  remedies  for  the  enforcement 
of  legal  rights  which  in  a  few  oases 


have  been  administered  by  coorti  of 
equity  concurrently  with  courts  ^ 
law.  Per  Lord  Westbury,  PkWif* 
V.  PhOlips,  4  D.  F.  J.  208. 

(d)  As  to  market  overt  the  p(J^ 
of  the  ru)e  seems  an  open  queitioa* 
The  Indian  Contract  Act  oootsin* 
no  such  provision  (see  s.  108),  wbil« 
on  the  other  hand  the  German  Coo* 
,  merdal  Code  (s.  306)  extends  it  to 
aU  sales  made  by  a  trader  in  thi 
course  of  hb  business. 
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in  the  case  of  negotiable  instruments,  blit  is  so  no  longer  (a). 
The  rule  of  equity,  though  in  some  sort  analogous  to  this, 
is  not  precisely  so.  A.  transfers  legal  ownership  to  B.,  a 
purchaser  for  value,  by  an  act  effectual  for  that  purpose. 
If  in  A.'s  hands  the  legal  ownership  is  fettered  by  an 
equitable  obligation  restraining  him  wholly  or  partially 
from  the  beneficial  enjoyment  of  it,  this  alone  will  not 
impose  any  restriction  upon  B.  For  all  equitable  rights 
and  duties  are  in  their  origin  and  proper  nature  not  in 
rem  but  in  personam.  But  if  B.  (by  himself  or  his  agent) 
knows  of  the  equitable  liability,  or  if  the  circumstances 
are  such  that  with  reasonable  diligence  he  would  know  it, 
then  he  makes  himself,  actively  by  knowledge,  or  passively 
by  negligent  ignorance,  a  party  to  A.'s  breach  of  duty. 
In  such  case  he  cannot  rely  on  the  legal  right  derived 
from  A.,  and  disclaim  the  equitable  liability  which  he 
knew  or  ought  to  have  known  to  attach  to  it:  and  the 
equitable  claim  is  no  less  enforceable  against  him  than  it 
formerly  was  against  A-  To  be  accurate,  therefore,  we 
should  say  not  that  an  exception  against  equitable  claims 
is  introduced  in  favour  of  innocent  purchasers,  but  that 
the  scope  of  equitable  claims  is  extende<l  against  pur- 
chasers who  are  not  innocent;  not  that  ignorance  is  a 
condition  of  acquiring  rights,  but  that  knowledge  (or 
means  of  knowledge  treated  as  equivalent  to  actual  know- 
ledge) is  a  condition  of  being  laden  with  duties  which,  as 
the  language  of  equity  has  it,  affect  the  conscience  of  the 
party  (6). 

Even  here  the  force  and  generality  of  the  main  rule  is  limKs  of 
shown  by  the  limits  set  to  the  exceptions.    The  purchaser  oeptioMl 
of  any  legal  right  for  value  and  without  notice  is  to  that  ^^^ 
extent  absolutely  protected.    But  the  purchaser  of  an 
equitable  interest,  or  of  a  supposed  legal  right  which  turns 
out  to  be  only  equitable,  must  yield  to  all  prior  equitable 

(a)  See  Cluster  V.,  p.  286,  above,      from  the  rules  of  Uw  :  though,  m 

(6)  Oheerve  that  on  the  point  of      the  ■ubject-matter  of  the  rules  is 

negligence  the  rule  of  equi^  differs      different)  there  Is  no  actual  conflict. 
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rights  (a),  however  blameless  or  even  unavoidable  his 
mistake  may  have  been.  Again  no  amount  of  negligence 
will  vitiate  the  title  of  a  bona  fide  holder  of  a  negotiable 
instrument,  but  not  the  most  innocent  mistake  will  enable 
him  to  make  title  through  a  forged  indorsement  Where 
a  bill  was  drawn  payable  to  the  order  of  one  H.  Davis  and 
indorsed  by  another  H.  Davis  it  was  held  that  a  person 
who  innocently  discounted  it  on  the  faith  of  this  indoi-se- 
ment  had  no  title  (6).  It  might  also  be  said  that  where 
tacit  assent  or  acquiescence  is  in  question,  there  ignorance 
is  in  like  manner  a  condition  of  not  losing  one's  rights. 
But  this  is  not  properly  so.  For  it  is  not  that  ignorance 
avoids  the  effect  of  acquiescence,  but  that  there  can  be  no 
acquiescence  without  knowledge.  It  is  like  the  case  where 
knowledge  or  intention  must  be  present  to  constitute  an 
offence.  In  this  sense  and  for  this  purpose  "nulla  voluntas 
errantis  est "  (c). 

The  same  principles  hold  in  cases  more  directly  con- 
nected with  the  subject  of  this  work.  A  railway  company 
carries  an  infant  above  the  age  of  three  years  without 
taking  any  fare,  the  clerk  assuming  him  to  be  under  that 
age,  and  there  being  no  fraud  on  the  part  of  the  person  in 
whose  care  he  travels :  the  mistake  does  not  exclude  the 
usual  duty  on  the  company's  part  to  carry  him  safely  {<!)■ 
A  person  who  does  not  correctly  know  the  nature  of  his 
interest  in  a  fund  disposes  of  it  to  a  purchaser  for  value 
who  has  no  greater  knowledge  and  deals  with  him  in  gooJ 


(o)  PhiUipty.Phmipi.i'D.V.J, 
208:  though  a  purchaser  for  value 
without  notice  will  not  be  deprived 
by  a  court  of  equity  of  anything  he 
has  actually  got,  e.g.  possession  of 
title-deeds:  Heath  v.  Crealock,  10 
Ch.  22,  Waldy  v.  Cfray,  20  Eq.  288. 

(b)  Mead  v.  Young,  4  T.  R.  28. 

<c)  D.  39.  3.  de  aqua  pluv.  20. 

(d)  AuiUn  V.  O.  W,  A  Co.  L.  R. 
2  Q.  B.  442.  The  contract  was  one 
entire  contract  with  the  mother  of 
the  infant  plaintiff,  who  took  only 
one  ticket  for  herself;  it  seems 
therefore  that  strictly  she  ought  to 


have  been  the  plaintiff.  But  the 
case  is  really  one  of  those  on  the 
border-line  of  contract  and  tort, 
where  the  breach  is  not  so  muob  <^ 
a  contractual  duty  as  of  a  genenl 
duty  annexed  by  law  to  a  particaUr 
business  or  undertaking,  such  as  v*^ 
the  ground  of  the  action  of  attumfH 
in  its  original  form.  See  judgmest 
of  Blackburn,  J.,  and  op.  the  re- 
marks of  Grove,  J.  in  FauUtti  v 
MetropolUan  District  Ry.  Cik  4  C. 
P.  D.  at  p.  279,  and  Bigelow,  L.  C 
on  Law  of  Torts,  615. 
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faith  ;  if  he  afterwards  discovers  that  his  interest  was  in 
truth  greater  and  more  valuable  than  he  supposed  it  to 
be,  he  cannot  claim  to  have  the  transaction  set  aside  on 
the  ground  of  this  mistake  (a).  This,  however,  is  to  be 
taken  with  caution,  for  it  applies  only  to  cases  where  the 
real  intention  is  to  deal  with  the  party's  interest,  whatever 
it  may  be.  Were  the  intention  of  both  parties  to  deal 
with  it  only  on  the  implied  condition  that  the  state  of 
things  is  not  otherwise  than  it  is  supposed  to  be  the  result 
would  be  quite  different,  as  we  shall  find  under  the  head 
of  Fundamental  Error. 

So  far,  then,  mistake  as  such  does  not  improve  the 
position  of  the  party  doing  a  mistaken  act.  Neither  does 
it  as  a  rule  make  it  any  worse.  A  mistaken  demand 
which  produces  no  result  does  not  affect  a  plaintiff's  right 
to  make  the  proper  demand  afterwards.  Where  B.  holds 
money  as  A.'s  agent  to  pay  it  to  C,  and  appropriates  it  to 
his  own  use,  C.  may  recover  from  A.  notwithstanding  a 
previous  mistaken  demand  on  B.'s  estate,  made  on  the 
assumption  that  B.  would  be  treated  as  C.'s  own  agent  (6). 
Nor  does  a  mistaken  repudiation  of  ownership  prevent  the 
true  owner  of  goods  from  recovering  damages  afterwards 
for  injury  done  to  them  by  the  negligence  of  a  bailee, 
whose  duty  it  was  to  hold  them  for  the  true  owner  at  all 
events  (c).  This  is  independeirt  of  and  quite  consistent 
with  the  rule  that  a  party  who  has  wholly  mistaken  his 
remedy  cannot  be  allowed  to  proceed  by  way  of  amend- 
ment in  the  sa/me  action  in  an  entirely  different  form  and 
on  questions  of  a  different  character  (d). 

Next,  mistake  does  not  in  general  alter  existing  rights.  Ab  to 
The  presence  of  mistake  will  not  make  an  act  effectual  rights* 
which  is  otherwise  ineffectual.     Many  cases  which  at  first  of  other 

penoDB. 

(a)  MarAall  v.  CoOett,  1  Y.  A  C.  (c)  Mitchell  v.  Laneathire  «fc  York- 

Ex.  282.  shire  By.  Co.  L.  B.  10  Q.  B.  266, 

(6)  Hardy  V.  Metropolitan  Land  d:  261. 
Finance  Co,  7  Ch.  427,  433.    Cp.  (rf)  Jacobs  v.  Seward,  L.  B.  5  H. 

Vangerow,  Band.  1. 118.  L.  464. 
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sight  look  like  cases  of  relief  against  mistake  belong  in 
truth  to  this  class,  the  act  being  such  that  for  reasons 
independent  of  the  mistake  it  is  inoperative.  Thus  a 
trustee's  possession  of  land  is  the  possession  of  his  cestui 
que  trust,  and  it  makes  no  difference  if  he  is  mistaken  as 
to  the  person  who  really  is  cestui  que  trust  His  payment 
over  of  the  rents  and  profits  to  a  wrong  person,  whether 
made  wilfully  and  fraudulently,  or  ignorantly  and  in  good 
faith,  cannot  alter  the  character  of  the  possession  (a). 
Where  the  carrier  of  goods  after  receiving  notice  from  an 
unpaid  vendor  to  stop  them  nevertheless  delivers  them  by 
mistake  to  the  buyer,  this  does  not  defeat  the  vendor  s 
rights :  for  the  right  of  possession  (b)  revests  in  the  vendw 
from  the  date  of  the  notice,  if  given  at  such  a  time  and 
under  such  circumstances  that  the  delivery  can  and  ought 
to  be  prevented  (c),  and  the  subsequent  mistaken  delivery 
has  not,  as  an  intentional  wrongful  delivery  would  not 
have,  any  power  to  alter  it  (d),  ,  Again,  by  the  rules  of 
the  French  Post  OflBce  the  sender  of  a  letter  can  reclaim 
it  after  it  is  posted  and  before  the  despatch  of  the  mail 
C,  a  banker  at  Lyons,  posted  a  letter  containing  bills  of 
exchange  on  England  indorsed  to  D.,  an  English  corre- 
spondent. These  were  in  return  for  a  bill  on  Milan  sent 
by  D.  to  C.  Before  the  despatch  of  the  mail,  learning 
from  D.'s  agent  at  Lyons  that  the  bill  on  Milan  would  not 
be  accepted  and  D.  desired  that  no  remittance  should  be 
made,  C.  sent  to  the  post-office  to  stop  the  letter.  It  was 
put  aside  from  the  rest  of  the  mail,  but  by  a  mistake  of 
C.*s  clerk  in  not  completing  the  proper  forms  it  was 
despatched  in  the  ordinary  course.  It  was  held  that  there 
was  no  effectual  delivery  of  the  bills  to  D.  and  that  the 
property  remained  in  C.    The  mistake  of  the  clerk  could 

(a)  Litter  v.  Pkkfordt  84  Be»v.  Lcmc(ukirtd:Yorkth¥rtRy.Co,2CkL 

576.  882, 840). 

(h)  The  book  has  property:  bat  (e)  WkUekead  v.  Ander$im,  9  M. 

the  use  of  this  word  assumes  that  k  W.  518 :  Blackburn  on  Coot  of 

stoppage  in  transitu  rescinds    the  Sale,  269. 

oontraot,  contrary  to  the   opinion  (<4  14U  v.  Cowley,  7  Taunt  169l 

which  now  prevails  {Schotemant  r. 
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not  take  "  the  eflfect  of  making  the  property  in  the  bills 
pass  contrary  to  the  intention  of  both  indorser  Jind  in- 
dorsee" (a).  Had  not  the  revocation  been  at  the  indorsee's 
request,  then  indeed  the  argument  would  probably  have 
been  correct  that  it  was  a  mere  uncompleted  intention  on 
G.'s  part :  for  as  between  C.  and  the  post-office  everything 
had  not  been  done  to  put  an  end  to  the  authority  of  the 
post-office  to  forward  the  letter  in  the  regular  course  of 
post 

Andersiyii's  case  (6)  may  possibly  be  supported  on  a 
similar  ground.  It  was  there  held  that  a  transfer  of  shares 
sanctioned  by  the  directors  and  registered  in  ignorance 
that  calls  were  due  from  the  transferor  might  afterwards 
be  cancelled,  even  by  an  officer  of  the  company  without 
authority  from  the  directors,  on  the  facts  being  discovered. 
It  may  be  that  the  directors'  assent  to  the  transfer  is  not 
irrevocable  (apart  from  the  question  of  mistake)  until  the 
parties  have  acted  upon  it. 

Again,  the  legal  effect  of  a  transaction  cannot  be  altered  Sub- 
by  the  subsequent  conduct  of  the  parties:  and  it  makes  no  ^ju^t 
difference  if  that  conduct  is  founded  on  a  misapprehension  of  parties 
of  the  original  legal  effect.     A  man  who  acts  on  a  wrong  mistaken 
construction  of  his  own  duties  under  a  contract  he  has  cpnstruc- 

tiun  does 

entered  into  does  not  thereby  entitle  himself,  though  the  not  alter 
acts  so  done  be  for  the  benefit  of  the  other  party,  to  have  ^ntract: 
the  contract  performed  by  the  other  according  to  the  same 
construction  (c).  This  decision  was  put  to  some  extent 
upon  the  ground  that  relief  cannot  be  given  against 
mistakes  of  law.  But  it  is  submitted  that  this  is  not  a 
case  where  the  distinction  is  really  material.  Suppose  the 
party  had  not  construed  the  contract  wrongly,  but  acted  on 
an  erroneous  recollection  of  its  actual  contents,  the  mistake 

(a)  Ex  paiie  Cote,  9  Ch.  27,  32.  (which  ought  never  to  have  been  re- 

(6)  S    £q.    509.      Skd   qu,    "bSv,  ported)    t^t    "fraud    or  mistake, 

Justice  Undley,  who  was  himself  either  of  them,  is  enough  to  vitiate 

counsel  in  the  case,  cites  it  (2. 1407)  any  tinmaction.** 

with  the  material  qualification,  "if  (r)  Midland  O,  W,  Jiy.  of  Ireland 

the  tiansferee  does  not  object."  The  v.  Johnson,  6  H.  L.  C.  798,  811,  per 

case  is  remarkable  for  the  dictum  Lord  Chelmsford. 

K  K 
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would  then  have  been  one  of  fact,  but  it  is  obvious  that 
the  decision  must  have  been  the  same.  Still  less  can  a 
party  to  a  contract  resist  the  performance  of  it  merely  on 
the  ground  that  he  misunderstood  its  legal  effect  at  the 
time  (a).  Every  party  to  an  instrument  has  a  right  to 
assume  that  the  others  intend  it  to  operate  according  to 
the  proper  sense  of  its  actual  expressions  (6). 
unleea  It  must  be  remembered,  however,   that  where  both 

apart  from  Parties  have  acted  on  a  particular  construction  of  an 
mistokeit  ambiguous  document,  that  construction,  if  in  itself  ad- 
amount  to  missible,  will  be  adopted  by  the  Court  (c).  To  this  extent 
b"mu^  its  original  effect,  though  it  cannot  be  aUei'ed,  may  be  ex- 
consent,  plained  by  the  conduct  of  the  parties.  And  moreover,  if 
both  parties  to  a  contract  act  on  a  common  mistake  as  to 
the  construction  of  it,  this  may  amount  to  a  variation  of 
the  contract  by  mutual  consent  (d).  This  is  in  truth 
another  illustration  of  the  leading  principle.  Here  their 
conduct  in  performing  the  contract  with  variations  woidd 
show  an  intention  to  vary  it  if  the  true  construction  were 
present  to  their  minds.  And  it  might  be  said  that  (on  the 
same  principle  as  in  cases  of  acquiescence,  &c.)  they  cannot 
mean  to  vary  their  contract  if  they  do  not  know  what  it 
really  is.  But  the  answer  is  that  their  true  meaning  is  to 
perform  the  contract  at  all  events  according  to  their  present 
understanding  of  it,  and  thus  the  mistake  is  immaterial 
and  ineffectual.  Practically  such  a  mistake  is  likely  to 
represent  a  real  original  intention  incorrectly  expressed  in 
the  contract :  so  that  principle  and  convenience  agree  in 
the  result. 

We  may  also  mention  that  there  is  no  jurisdiction  to  set 
aside  an  award,  or  refer  it  back  to  the  arbitrator,  on  the 

(a)  Powell  V.  Smith,  14  Eq.  85.  tion  put  on  an  instrament  hj  $omt 

The  dictum  in  Wycombe  Ry,  Co,  v.  of  the  parties  is  of   course  inad* 

Donnington  ffospttal,    1    Ch.   273,  missible:    McOUan  v.  Kennardy  9 

cannot  be  supported  in  any  sense  Ch.  336,  849. 

contrary  to  this.  ((0  6  H.L.  O.atp.  812-a    In  the 

(6)    Per    Knight    Bruce,   L.    J.  particular  case  the  appellants  were 

BenUey  y.  Mackay,  4  D.  F.  J.  285.  an  inooiporated  company,  and  there- 

(c)  Forbes  v.  Watt,  L.  R.  2  Sa  &  fore  it  was  said  could  not  be  tfans 

B.  214.     ETidence  of  the  construe*  bound:  9td  qu. 
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ground  of  a  mistake  in  fact  or  law,  unless  the  arbitrator 
admits  the  mistake  and  desires  the  assistance  of  the  Court 
to  rectify  it,  or  unless  there  is  an  actual  excess  of  jurisdic- 
tion (a). 

What  then  are  the  special  classes  of  cases  in  which  Special 
mistake  is  of  importance,  and  which  have  given  rise  to  ^h^ 
the  language  held  by  our  books  on  the  subject  ?    They  are  J^J*^ 
believed  to  be  as  follows.  portanoe. 

1.  Where  mistake  is  such  as  to  exclude  real  consent,  and  1.  Ab 
so  prevent  the  formation  of  any  contract,  there  the  seeming  ^^  "*^ 
agreement  is  void.    Of  this  we  shall  presently  speak  at  consent 
large  (Part  2  of  this  chapter). 

2.  Where  a  mistake  occurs  in  expressing  the  terms  of  a  2.  In 
real  consent,  the  mistake  may  be  remedied  by  the  equitable  ^^^^^ 
jurisdiction  of  the  Court.     Of  this  also  we  shall  speak  conaent 
separately  (Part  3). 

3.  A  renunciation  of  rights  in  general  terms  is  under-  8.  Re- 
stood  not  to  include  rights  of  whose  actual  or  possible  ^^^^ 
existence  the  party  was  not  aware.    This  is  in  truth  a 
particular  case  imder  No.  2. 

All  these  exceptions  may  be  considered  as  more  apparent 
than  real. 

4.  Money  paid  under  a  mistake  of  fact  may  be  recovered  4.Payment 

back.     •  of  money. 

This  is  a  real  exception,  and  the  most  important  of  all. 
Yet  even  here  the  legal  foundation  of  the  right  is  not  so 
much  the  mistake  in  itself  as  the  failure  of  the  supposed 
consideration  on  which  the  money  was  paid. 

(a)  Dinn  v.  Blahet  L.  B.  10  0.  P.  fest  clerical  error  {n  his  award  after 
8S8.  An  arbitrator  cannot  of  his  signing  it:  he  should  apply  to  the 
own  motion  correct  even  a  mani-      Court :  Mordue  v.  Palmer,  6  Ch.  22. 

E  E  2 
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B.  Misuke      B.  Mistake  of  Fact  and  of  Law. 

and  of  I^  ^^  ^"  obvious  principle  that  citizens  must  be  presaraed 

I^'^*         for  all  public  purposes  to  know  the  law,  or  rather  that  they 
cannot  be  allowed  to  allege  ignorance  of  it  as  an  excuse. 
As  has  often  been  said,  the  administration  of  justice  would 
otlierwise  be  impossible.      Practically  the  large  judicial 
discretion  which  can  be  exercised  in  criminal  law  may  be 
trusted  to  prevent  the  rule  from  operating  too  harshly  in 
particular  cases.     On  the  other  hand  it  would  lead  to  hard- 
ship and  injustice  not  remediable  by  any  judicial  discretion 
if  parties  were  always  to  be  bound  in  matters  of  private 
law  by  acts  done  in  ignorance  of  their  civil  rights.     Tben^ 
is  an  apparent  conflict  between  these  two  principles  which 
»      has  given  rise  to  much  doubt  and  discussion  (a).     But  the 
conflict,  if  indeed  it  be  not  merely  apparent,  is  at  any  rate 
much  more  limited  in  extent  than  is  commonly  supposed. 
How  far         The  rule,  as  generally  stated,  is  to  this  effect  : 
tion  is^^^       Relief  is  given  against  mistake  of  fact  but  not  against 
applicable,  mistake  of  law. 

Neither  branch  of  the  statement  is  true  without  a  great 
deal  of  limitation  and  explanation.  We  have  already  seen 
that  in  most  transactions  mistake  is  altogether  without 
effect.  There,  of  course,  the  distinction  has  no  place. 
Again,  there  are  the  many  cases  where,  as  we  have  poiiittd 
out  above,  knowledge  or  notice  is  a  condition  precedent  to 
some  legal  consequence.  By  the  nature  of  these  cases  it 
genemlly  if  not  always  happens  that  the  subject-matter  of 

(rt)  Savigny,  followed   by   Van-  the  most  important   topic,  rtc.  re- 

gerow    and    other    later    writers,  covering     back    money    paid;     for 

Btrikes   out   a   general   role   thus :  there,  bo  long  as  the  ignoranoe  is  of 

Where  mistake  is  a  special  ground  fact,  negligence  is  no  bar : 


of  relief  (and  there  only),  the  right  of  knowledge  are  material  only  as 

to  such  relief  is  excluded  by  neg1i>  evidence  of  actual  knowledge :  K«U^ 

gence.      Ignorance  of   law   is  pre-  v.  Solari,  9  M.  &  W.  54,  11   L.  J. 

sumed  to  he  the  result  of  negligence,  Ex.  10  ;  Towmend  v.  Oowiiy,  8  C. 

but  the  presumption  may  be  rebutted  B.  N.  S.  477,  29  L.  J.  C.  P.  30a 

by  special  circumstances,  e.ff,  the  law  The  only  limitation  is  that  the  party 

being  really  doubtful  at  the  time.  seeking  to  recover  must  not  have 

There  is  much  to  be  said  for  this  waived  all  inquiry;  per  Parke,  11 

doctrine  on  principle,  but  it  will  not  0  M.  &  W.  59,  aiid  per  WiUlams, 

fit  English  law  as  now  settled  on  J.  8  C.  &  N.  S.  494. 
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such  knowledge,  or  of  the  ignorance  which  by  exchiding  it 
excludes  its  legal  consequences,  is  a  matter  of  fact  and  not 
of  law.  The  general  presumption  of  knowledge  of  the  law 
does  so  far  apply,  no  doubt,  that  a  person  having  notice 
of  material  facts  cannot  be  heard  to  say  that  he  did  not 
know  the  legal  eflfect  of  those  facts.  All  these,  however, 
are  not  cases  of  relief  against  mistake  in  any  correct 
souse. 

Then  come  the  apparent  exceptions  to  the  general  rule,  Where 
which  we  have  numbered  1,  2,  and  3.     As  to  No.  (1)  it  is  mUu^e^ 
at  least  conceivable  that  a  common  mistake  as  to  a  ques-  excludes 
lion  of  law  should  go  so  completely  to  the  root  of  the  ment, 
matter  as  to  prevent  any  real  agreement  from  being  formed.  ^^^^^ 
It  is  impossible  to  see  why  a  contract  should  be  imposed  right  at  aU 
on  the  parties  by  a  legal  fiction  for  the  sake  of  asserting  a  ^orwice 
general  proposition  in  a  state  of  circumstances  where  it  is  <>'  fact, 
inapplicable.     It  is  laid  down  by  very  high  authority  "  that 
a  mistake  or  ignorance  of  the  law  forms  no  ground  of  relief 
from  contracts  fairly  entered  into  with  a  full  knowledge  of 
the  facts  "  (a) :  but  this  does  not  touch  the  prior  question 
whether  there  is  a  contract  at  all.     On  cases  of  this  class 
English  decisions  go  to  this  extent  at  all  events,  that  igno- 
rance of  particular  private  rights  is  equivalent  to  ignorance 
of  fact  (6).     As  to  No.  (2)  the  principle  appears  to  be  the 
same.     A.  and  B.  make  an  agreement  and  instruct  C.  to  Rectifica- 
put  it  into  legal  form.     C.  does  this  so  as  not  to  express  gi^ente. 
the  real  intention,  either  by  misapprehension  of  the  instruc-  relief  given 
tions  or  by  ignorance  of  law.     It  is  obvious  that  relief  jniatake  of 
should  be  equally  given  in  either  case.     In  neither  is  there  ^^^**™^^ 
any  reason  for  holding  the  parties  to  a  contract  they  did  against  a 
not  really  make.  cboi^'^f^ 

Authority,  so  far  as  it  goes,  is  in  favour  of  what  is  here  the  parties 

(a)  Bank  of  U,  S.  v.  DanUl  (Sup.  (6)  Bingham  v.  Bingham,  1  Vea. 

Ct.  U.  S.)  12  Peters  82,  66.  Common  Sr.  126,  Broughton  v.  HtUty  3  T>e 

mistake  as  to  a  collateral  matter  of  G.  &  J.  501,  Cooper  v.  Phibbs,  L.  R. 

law  does  not  of  course  avoid  a  con-  1  H.  L.  149, 170 ;  of  which  cases  a 

tract :      Eagleifield  v.   Marquis  of  fuller  account  is  given  below. 
Londonderry,  4  Ch.  D.  693. 
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as  to  form  advanced  (a).  There  is  clearauthority  that  on  the  other  hand 
of  iMtru-    ^  court  of  equity  will  not  reform  an  instrument  by  inserting 
ments.       in  it  aclause  which  the  parties  deliberately  agreed  to  leave 
out  (6),nor  substitute  for  the  form  of  security  the  parties  have 
chosen  another  form  which  they  deliberately  considered  and 
rejected  (a),  although  their  choice  may  have  been  deter- 
mined by  a  mistake  of  law.    The  reason  of  these  decisions, 
however^  is  that  in  such  cases  the  form  of  the  instrument, 
by  whatever  considerations  arrived  at,  is  part  of  the  agree- 
ment itself  and  so  beyond  the  power  of  the  Court 
BennndA-      j^  to  No.  (3),  there  is  quite  sufficient  authority  to  show 
rights:       that  a  renunciation  of  rights  imder  a  mistake  as  to  par- 
M^to^co^  ticular  applications  of  law  is  not  conclusive,  and  some 
promise  or  authority  to  show  that  it  is  the  same  even  if  the  mistake 
abandon-    ^^  of  a  general  rule  of  law.    The  deliberate  renunciation 
ment.        or  compromise  of  doubtful  rights  is  of  course  binding ;  it 
would  be  absurd  to  set  up  ignorance  of  the  law  as  an  objec- 
tion to  the  validity  of  a  transaction  entered  into  for  the 
very  reason  that  the  law  is  not  accurately  known  (c).     A 
compromise  deUberately  entered  into  under  advice,  the 
party's  agents  and  advisers  having  the  question  fully  before 
them,  cannot  be  set  aside  on  the  ground  that  a  particular 
point  of  law  was  mistaken  or  overlooked  (d).    Conduct 
equivalent  to  renunciation  of  a  disputed  right  is  equally 
binding,  at  least  when  the  party  has  the  question  fairly 
before  him.     Thus  in  Stone  v.  Godfrey  (e)  the  plaintiff  had 
been  advised  on  his  title  unfavourably  indeed,  but  in  such 
a  way  as  to  bring  before  him  the  nature  of  the  question 
and  give  him  a  fair  opportunity  of  considering  whether  he 
should  raise  it.    Adopting,  however,  the  opinion  he  had 
obtained,  he  acted  upon  it  for  a  considerable  time,  and  in 
a  manner  which  amounted  to  representing  to  all  persons 
interested  that  he  had  determined  not  to  raise  the  ques- 

(a)  ffufU  y.  Jlousmanier^i  Adm.  promises  in  Ch.  IV.,  p.  198,  abore. 
(Sup.  Ot  U.  S.)  1  Peters,  1,  13, 14.  {d)  StewaH  v.  Stavart,  6  CI.  &  P. 

(£)  Lord  Irnham  r.  CMd,  1  Bro.  911 ;  see  the  authorities  reviewed, 

C.  C.  92.  pp.  966-970. 

(c)   Op.    the    remarks   on   com-  (e)  5  D.  M.  G.  76. 
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tion.     It  was  held  that  although  the  mistake  as  to  title 
might  in  the  absence  of  such  conduct  well  be  a  ground  of 
relief,  a  subsequent  discovery  that  the  correctness  of  the 
former  opinion  was  doubtful  did  not  entitle  him  to  set  up 
his  claim  anew.    In  the  late  case  of  Rogers  v.  Inglvam  (a) 
a  fund  had  been  divided  between  two  legatees  under  advice, 
and  the  payment  agreed  to  at  the  time.    One  of  the  legatees 
afterwards  sued  the  executor  and  the  other  legatee  for  re- 
payment, contending  that  the  opinion  they  had  acted  upon 
was  erroneous;  it  was  held  that  the  suit  could  not  be 
maintained.     Siniilarly  where  creditors  accepted  without 
question  payments  under  a  composition  deed  to  which  they 
had  not  assented,  and  which,  as  it  was  afterwards  decided, 
was  for  a  technical  reason  not  binding  on  non-assenting 
creditors,  it  was  held  that  they  could  not  afterwards  treat 
the  payments  as  made  on  account  of  the  whole  debt  and 
sue  for  the  balance.     They  might  have  guarded  themselves 
by  accepting  the  payments  conditionally,  but  not  having 
done  so  they  were  bound  (6).   In  Re  Saooon  Life  Assurance 
Society  (c)  it  was  held  that  a  creditor  of  a  company  was 
not  bound  by  a  release  given  in  consideration  of  having 
the  substituted  security  of  another  company,  which  security 
was  a  mere  nullity,  being  given  in  pui'suance  of  an  invalid 
scheme  of  amalgamation.    Here  the  mistake  was  obviously 
not  of  a  general  rule  of  law ;  and  perhaps  the  case  is  best 
put  on  the  ground  of  total  failure  of  consideration.    In 
McCarthy  v.  Decaix  (d),  however,  a  foreigner  had  married 
in  England  and  obtained  a  divorce  in  Denmark.    After 
the  wife's  death  in  England  he  used  language  in  his  cor- 
respondence with  her  relations  which  amounted  to  a  general 
renunciation  of  marital  rights.      He  supposed  however 
that  the  Danish  divorce  was  valid  in  England  and  that  he 

(a)  8  Ch.  D.  861  (HaU,  V.-C.  and  (d)  2  Russ.  &  My.  614.    But,  In 

C.  A.)  addition  to  the  ground  stated  in  the 

(6)  Kitchin  v.  ffawkini,  L.  B.  2  text,  the  wife's  family  represented 

O.  P.  22,  to  the  husband,  contrary  to  the  fact, 

(e)  2   J.    &    H.    408,   412  (the  that  her  estate  was  insolvent. 
Anchor  ctJi 
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Money 
paid  by 
mistake 
recover- 
able only 
when  the 
mistake  is 
of  fact 


had  no  legal  interest  in  the  wife's  property.  This  error  was 
on  a  perfectly  general  rule  of  law  (though  at  the  time  but 
recently  settled) :  but  it  was  held  that  he  was  not  precluded 
from  asserting  his  rights  as  his  wife's  administrator. 

As  to  No.  (4),  the  subject  of  recovering  back  money 
paid  by  mistake  does  not  properly  fall  within  our  scope. 
It  is  here,  however,  that  the  distinction  between  mistakes 
of  fact  and  of  law  does  undoubtedly  and  inflexibly  prevail. 
While  no  amount  of  mere  negligence  avoids  the  right  to 
recover  back  money  paid  under  a  mistake  of  fact  (a), 
money  paid  under  a  mistake  of  law  cannot  in  any  case  be 
recovered:  nor  does  anything  like  the  qualification  laid 
down  by  Lord  Westbury  in  Cooper  v.  Phibbs  (6)  appear  to 
be  admitted.  Ignorance  of  particular  rights,  however 
excusable,  is  on  the  same  footing  as  ignorance  of  the 
general  law  (c). 

An  important  decision  of  the  American  Supreme  Ck)urt 
appeal's  to  proceed  on  the  assumption  that  giving  a  nego- 
tiable instrument  is  for  this  purpose  equivalent  to  the  pay- 
ment of  money,  so  that  a  party  who.  gives  it  xmder  a  mis- 
take of  law  has  no  legal  or  equitable  defence  (d).  But 
this  seems  not  consistent  with  the  later  English  doctrine 
that  inasmuch  as  "want  of  consideration  is  altogether  in- 
dependent of  knowledge  either  of  the  facts  or  of  the  law," 
the  defence  of  failure  of  consideration  is  available  as 
between  the  parties  to  a  negotiable  instrument,  whether 
the  instrument  has  been  obtained  by  a  misrepresentation 
of  fact  or  of  law  (e). 

A  covenant  to  pay  a  debt  for  which  the   covenantor 


(a)  Note  (a),  p.  420,  $upra, 
(6)  L.  K.  2H.  L.  atp.  170. 
(c)  See  Slcyring  v.  Greenwood^ 
4  B.  &  C.  281,  and  cp.  PlaU  v. 
Bromaffe,  24  L.  J.  Ex.  63,  where 
however  the  mistake  was  not  only 
a  mistake  of  law,  but  collateral  to 
the  payment,  the  money  being 
really  due  ;  Aden  v.  Short,  1  H.  A 
N.  210,  25  L.  J.  Ex.  821,  rests  on 
the  same  ground,  if  the  transaction 
in  that  case  be  regarded  as  the  bare 


payment  of  another  person^s  debt ; 
if  it  be  regarded  as  the  purchsas  of 
a  security,  it  is  an  application  of  the 
rule  cavecU  emptor,  as  to  which  op. 
Clare  v.  Lamb,  L.  K.  10  C.  P.  384. 

(rf)  Bank  of  U.  S,  v.  Daniely  12 
Peters,  32. 

(e)  SouthaU  v.  Bigg,  Forman  v. 
Wright,  11  C.  B.  481,  492.  20  JL  J. 
C.  P.  145  ;  Coward  v.  ffughet,  1  K. 
&  J.  443. 
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wrongly  supposes  himself  to  be  liable  is  valid  in  law,  nor 
will  equity  give  any  relief  against  it  if  the  party's  igno- 
rance of  the  facts  negativing  his  liability  is  due  to  his  own 
negligence  (a). 

The  Court  of  Bankruptcy  will  order  repayment  of  money  Apparent 
paid  to  a  trustee  in  bankruptoy  under  a  mistake  of  law :  ?n^^^? 
but  this  is  no  real  exception,  for  it  is  not  like  an  ordinary  niptcys. 
payment  between  party  and  party.      The  trustee  is  an  officer  of 
officer  of  the  Court  and  "  is  to  hold  money  in  his  hands  ^°"^ 
upon  trust  for  its  equitable  distribution  among  the  credi-  same  i^^ 
tors  "  (6).     In  general  the  rule  that  a  voluntary  payment  ^^  eq^i*y 
made  with  full  knowledge  of  the  facts  cannot  be  recovered 
back  is  no  less  an  equitable  than  a  legal  one ;  **  the  law  on 
the  subject  was  exactly  the  same  in  the  old   Court  of 
Chancery  as  in  the  old  Courts  of  Common  Law.     There 
were   no   more  equities  affecting  the  conscience  of  the 
person  receiving  the  money  in  the  one  Court  than  in  the 
other  Court,  for  the  action  for  money  had  and  received 
proceeded   upon   equitable  considerations"  (c).      Thus  a 
party  who  has  submitted  to  pay  money  under  an  award 
cannot  afterwards  impeach  the  award  in  equity  on  the 
ground  of  irregularities  which  were  known  to  him  when 
he  so  submitted  (cZ).      It  has  also  been  laid  down  that  in  a 
common  administration  suit  a  legatee  cannot  be  made  to 
refund  over-payments  voluntarily  made  by  an  executor  (e): 
but  the  context  shows  that  this  was  said  with  reference  to 
the  frame  of  the  suit  and  the  relief  prayed  for  rather  than 
to  any  general  principle  of  law :  moreover  it  was  not  the 
executor,  but  the    persons    beneficially   interested,   who 
sought  to   make   the   legatee   liable.     But   in  Bate   v. 
Hooper  (/)  the  point  arose  distinctly :   certain  trustees 
were  liable  to  make  good  to  their  testator's  estate  the  loss 

(a)  Wtuon  V.   Wareuig,  15  Beav.  (d)  Goodman  v.  Sayeri,  2  Jac.  & 

151.  W.  249,263. 

(6)  Ex  parte  James,  9  Ch.  609,  (e)  Pep  Lord  Cottenham,  ZtcA- 

614,  per  James,  L.  J.  field  v.  Baker,  18  Beav.  447,  453. 

{€)  Jloyert  V.   Ingham  (C.  A.),  3  (/)  5  D.  M.  G.  388. 

Ch.  P.  at  p.  355,  per  James,  li.  J. 
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of  principal  incurred  by  their  omission  to  convert  a  fund 
of  Long  Annuities :  they  contended  that  the  tenant  for 
life  ought  to  recoup  them  the  excess  of  income  which  she 
had  received  :  but  as  she  had  not  been  a  willing  party  to 
any  over-payment  (a),  it  was  decided  that  she  could  not 
be  called  upon  to  refund  the  sums  which  the  trustees 
voluntarily  paid  her.  In  an  earlier  case  an  executor  paid 
interest  on  a  legacy  for  several  years  without  deducting 
the  property  tax,  and  it  was  held  that  he  could  not  claim 
to  retain  out  of  subsequent  paymente  the  sums  which  he 
shotlld  have  deducted  from  preceding  ones  (6). 

Part  2.  Mistake  as  excluding  true  Consent. 

Cases  to  be  In  the  first  chapter  we  saw  that  no  contract  can  be 
in  this  Bub- formed  when  there  is  a  variance  in  terms  between  the 
division,  proposal  and  the  acceptance.  In  this  case  the  question 
whether  the  parties  really  meant  the  same  thing  cannot 
arise,  for  they  have  not  even  said  the  same  thing.  A  court 
of  justice  can  asceitain  a  common  intention  of  the  parties 
only  from  some  adequate  expression  of  it,  and  the  mutual 
communication  of  diflferent  intentions  is  no  such 
expression. 

We  now  have  to  deal  with  certain  kinds  of  cases  in 

which  on  the  face  of  the  transaction  all  the  conditions  of 

a  concluded  agreement  are  satisfied,  and  yet  there  is  no 

real  common  intention  and  therefore  no  agreement. 

Where  First,  it  may  happen  that  each  party  meant  something, 

TOmmon     ^*  ^^7  ^  ^  perfectly  well  understood  and  definite  thing, 

intention,   but  not  the  same  thing  which  the  other  meant     Thus 

^^uJSgJ  their  minds  never  met,  as  is  not  uncommonly  said,  and  the 

^^^^     forms  they  have  gone  through  are  inoperative. 

Where  Next,  it  may  happen  that  there  does  exist  a  common 

there  is  a    intention,  which  however  is  foimded  on  an  assumption 

common  .  , 

intention    made  by  both  parties  as  to  some  matter  of  fact  essential  to 

(a)  She  had  in  fact  desired  the      p.  840. 
troBteea  to  convert  the  fund:  see  at         (6)  Ourrii  v.  CfoMt  2  Madd.  161^ 
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the  agreement.     In  this  case  the  common  intention  must  but 

stand  or  fall  with  the  assumption  on  which  it  is  founded.  ?"f^!l^ 

^  a  common 

If  that  assumption  is  wrong,  the  intention  of  the  parties  error, 
is  from  the  outset  incapable  of  taking  eflfect.  But  for 
their  common  error  it  would  never  have  been  formed,  and 
it  is  treated  as  non-existent.  Here  there  is  in  some  sense 
an  agreement :  but  it  is  nullified  in  its  inception  by  the 
nullity  of  the  thing  agreed  upon.  And  it  seems  hardly 
too  artificial  to  say  that  there  is  no  real  agreement.  The 
result  is  the  same  as  if  the  parties  had  made  an  agreement 
expressly  conditional  on  the  existence  at  the  time  of  the 
supposed  state  of  facts :  which  state  of  facts  not  existing, 
the  agreement  destroys  itself.     ' 

In  the  former  class  of  cases  either  one  party  or  both 
may  be  in  error :  however  that  which  prevents  any  con- 
tract from  being  formed  is  not  the  existence  of  error  but 
the  want  of  true  consent.  "  Two  or  more  persons  are  said 
to  consent  when  they  agree  upon  the  same  thing  in  the 
same  sense  '* :  this  consent  is  essential  to  the  creation  of  a 
contract  (a),  and  if  it  is  wanting  it  matters  not  whether  its 
absence  is  due  to  the  error  of  one  party  only  or  of  both. 

In  the  latter  class  of  cases  the  error  must  be  common  to 
both  parties.  They  do  agree  to  the  same  thing,  and  it 
would  be  in  the  same  sense,  but  that  the  sense  they  intend, 
though  possible  as  far  as  can  be  seen  from  the  terms  of  the 
agreement,  is  in  fact  nugatory.  As  it  is,  their  consent  is 
idle ;  the  sense  in  which  they  agree  is,  if  one  may  so 
speak,  insensible. 

In  both  sets  of  cases  we  may  say  that  the  agreement  is 
nullified  by  fundamental  error ;  a  term  it  may  be  conve- 
nient to  use  in  order  to  mark  the  broad  distinction  in 
principle  from  those  cases  where  mistake  appears  as  a 
ground  of  special  relief. 

We  proceed  to  examine  the  diflferent  kinds  of  fiinda-  Dividons 

mental  error  relating :  m^Sl*" 

(o)  Indian  Contract  Act,  1872,  s.  18;  Hannen,  J.  in  Smi^  v.  Evghe$,  ®'^'* 
li.  B.  6  Q.  B.  609. 
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A.  To  the  nature  of  the  transaction. 

B.  To  the  person  of  the  other  party. 

C.  To  the  subject-matter  of  the  agreement. 

A.  Err(yi'  as  to  the  nature  of  (lie  traTisaction, 

Afl  to  On  this  the  principal  early  authority  is  ThoroughgoocVs 

0*1^       case  (a).     In  that  case  the  plaintiff,  who  was  a  layman  and 

transao-     unlettered,  had  a  deed  tendered  to  him  which  he  was  told 

Thorough-  was  a  release  for  arrears  of  rent  only^    The  deed  was  not 

good'scase.  ^esid  to  him.     To  this  he  said  *'  If  it  be  no  otherwise  I  am 

content;"  and  so  delivered  the  deed.     It  was  in  fact  a 

general  release  of  all  claims.     Under  these  circumstances 

it  was  adjudged  that  the  ij:istrument  so  executed  was  not 

the  plaintiff's  deed.    The  effect  of  this  case  is  "  that  if  an 

illiterate  man  have  a  deed  falsely  read  over  to  him,  and  he 

then  seals  and  delivers  the  parchment,  it  is  nevertheless 

not  his  deed"  (6):  it  was  also  resolved  that  "it  is  all  one 

in  law  to  read  it  in  other  words,  and  to  declare  the  effect 

thereof  in  other  manner  than  is  contained  in  the  writing"; 

but  that  a  party  executing  a  deed  without  requiring  it  to 

be  read  or  to  have  its  effect  explained  would  be  bound  (c). 

Agreeably  to  this    the    law    is    stated    in    Sheppard's 

Touchstone,  5o.     But  at  present  the  mere  reading  over 

of  a  deed  without  an  explanation  of  the  contents  would 

hardly  be  thought  sufficient  to  show  that  the  person 

executing  it  understood  what  he  was  doing  (cl). 

(a)  2  Co.  Rep.  9  6.  the  contraxy,    Sldn.   159,  is  suffi- 

(b)  Pep  Cur.  L.  R  4  C.  P.  711.  ciently  digposed  of  by  Lord  St 
It  had  been  long  before  said,  in  21  Leonards'  disapproval  (V.  &  P. 
Hen.  7,  that  "if  I  desire  a  man  to  173). 

enfeoff  me  of  an  acre  of  land    in  (r)  /.e.  to  this    extent,  that  be 

Dale,  and  he  tell  me  to  make  a  deed  could  not  say  it  was  not  his  deed, 

for  one  acre  with  letter  of  attorney,  apart  from  any  question  of  fraud  or 

and  I  make  tlie  deed  for  two  acres,  the  like. 

and  read  and  declare  the  deed  to  {d)  HoghUm  v.  HogUon,  15  Bear, 

him  as  for  only  one  acre,  and  he  278,  311.    In  the  case  of  a  will  the 

seal  the  deed,  this  deed  is  utterly  execution  of  it  by  a  testator  of  sound 

void  whether  the  feoffor  be  lettered  mind  after  haxing  had  it  read  over 

or  not,  because  he  gave  credence  to  to  him  is  evidence,  but  not  conda- 

me  and  I  deceived  him."     (Keilw.  sive  evidence,  that  he  understood 

70,  b,  pL  6.)    And  see  the  older  and  approved  its  contents :  FuHtm 

authorities  referred  to  in  note  (c),  v.  Andrew^  L.  B.  7  H.  L.  448,  400, 

next  page.    An  anonymous  case  to  sqq.,  472. 
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The  doctrine  has  recently  been  expounded  and  con-  Foeter  v. 
firmed  by  the  luminous  judgment  of  the  Court  of  Common  JJjJ^^^' 
Pleas  in  Foster  v.  Mackinnon  (a).    The  action  was  on  a 
bill  of  exchange  against  the  defendant  as  indorser.     There 
was  evidence  that  the  acceptor  had  asked  the  defendant  to 
put  his  name  on  the  bill,  telling  him  it  was  a  guaranty; 
the  defendant  signed  on  the  faith  of  this  representation 
and  without  seeing  the  face  of  the  bill.     The  Court  held 
that  the  signature  was  not  binding,  on  the  same  principle 
that  a  blind  or  illiterate  man  is  not  bound  by  his  signature 
to  a  document  whose  nature  is  wholly  misrepresented  to 
him. 

A  signature  so  obtained 

"  Is  invalid  not  merely  on  the  ground  of  fraud,  where  fraud  exists, 
bat  on  the  ground  that  the  mind  of  the  signer  did  not  accompany 
the  signature ;  in  other  words,  that  he  never  intended  to  sign,  and 
therefore  in  contemplation  of  law  never  did  sign,  the  contract  to 
which  his  name  is  appended  (6).  .  .  .  The  position  that  if  a  grantor 
or  covenantor  be  deceived  or  misled  as  to  the  actual  cmitenU  of  the 
deed,  the  deed  does  not  bind  him,  is  supported  by  many  authorities : 
see  Com.  Dig.  Fait  (B.  2)  (c),  and  is  recognized  by  Bayley,  B.  and 
the  Court  of  Exchequer  in  the  case  of  Edwards  v.  Brown  (d). 
Accordingly  it  has  recently  been  decided  in  the  Exchequer  Chamber 
that  if  a  deed  be  delivered,  and  a  blank  left  therein  be  after- 
wards improperly  filled  up  (at  leant  if  that  be  done  without  the 
grantor's  negligence),  it  is  not  the  deed  of  the  grantor :  Stpan  v. 
North  Btitish  Australasian  Laiul  Company  (e).    These  cases  apply 

(a)  L.  R.  4  C.  P.  704,  711.  L  6,  c.  38  §  2.    Si  autem  vocatus 

(6)  The  Fame  rule  is  laid  down,  dicat   quod  carta   ribi  nocere   non 

and  for  the  same  reason,  in  a  rescript  debeat  .  .  .  .  vel  quia  per  dolum 

of   Diocletian   and   Maximian  :   Si  advenit,  ut  si  cartam  de  f eofifamento 

fabmm  instrumentum  emptionis  con-  sigiUatam  [tic :  some  words  seem  to 

acriptum  tibi,  velut  locationis  quam  be  omitted]  cum  scriptam  de  ter- 

fieri  mandaveras,  subscribere  te  non  mino  annorum  bigiUare   crediderit, 

relecto  sed  fidem  habentem  suasit,  vel  ut  si  carta  fieri  debuit  ad  vitam, 

neutrum    oontractum,    in    utroque  iUam  fieri  fecit  in  feodo  et  huius- 

alterutrius  consensu  deficiente,  con-  modi,   dnm  tamen  nihil  sit  quod 

stitiase  procul  dubio  est    C.  4.  22.  imperitiae  vel  negligeniiae suae  possit 

plus  valere,  5.  imputari,   ut   [qu,    ut  d]   sisfUlum 

(c)  Cited   also    by   Willes,  J.    2  suum  senescallo  tradiderit  vel  uxori, 

C.  B.  N.  S.  624,  and  see  2  Ro.  Ab.  quod  cautius  debuit  cnstodivisse. 

28  S:   the  cases  there  referred  to  (d)  1  C.  &  J.  312. 

(30  E.  3.  31  6;  10  H.  6.  5,  pi.  10)  (e)  2  H.  &  C.  175,  32  L.  J.  Ex. 

show  that  the  principle  was  recog-  273.     And   it  was   there   doubted 

nized  in  very  early  times.   Cp,  Fleta  whether  a  man  can  be  estopped  by 
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to  deeds ;  but  the  principle  is  equally  applicable  to  other  written 
contracts." 

The  judgment  proceeds  to  notice  the  qualification  of  the 
general  rule  in  the  case  of  negotiable  instruments  signed 
in  blank,  when  the  paHy  signing  kiaoivs  whxU  he  is  aJxyid, 
i.e.  that  the  paper  is  afterwards  to  be  filled  up  as  a  n^o- 
tiable  instrument  (a).  But  here  the  defendant  "  never 
intended  to  indorse  a  bill  of  exchange  at  all,  but  intended 
to  sign  a  contract  of  an  entirely  diflferent  nature."  He 
was  no  more  bound  than  if  he  had  signed  his  name  on  a 
blank  sheet  of  paper,  and  the  signature  had  been  after- 
wards fraudulently  misapplied  (6).  This  decision  shows 
clearly  that  an  instrument  executed  by  a  man  who  meant 
to  execute  not  any  such  instrument  but  something  of  a 
diflferent  kind  is  in  itself  a  mere  nullity,  though  the  person 
so  executing  it  may  perhaps  be  estopped  from  disputing  it 
if  there  be  negligence  on  his  part  (c) ;  and  that,  notwith- 
standing the  importance  constantly  attached  by  the  law  to 
the  security  of  bonajide  holders  of  negotiable  instruments, 
no  exception  is  in  this  case  made  in  their  favour. 
Such^  The  existence  of  a  fimdamental  error  of  this  sort,  not 

S* Equity   merely  as  to  particulars,  but  as  to  the  nature  and  substance 
generally    ^f  i\^q  transactions,  comes  very  seldom,  if  ever,  to  be  con- 
mere  negligence  from  showing  that      the  plaintiff  was  held  not  bound 
a  deed  is  not  really  his  deed.     See      by  a   paper   of  special  conditions 

rr  Byles,  J.  2  H.  &  G.  184,  32  L.  limiting  the  company's  responsi- 
Ex.  278,  and  per  Cockbum,  C.  J.  bility  as  carriers,  which  he  had 
2  H.  &  C.  189,  82  L.  J.  Ex.  279.  signed  without  reading  it,  being  in 
Mellish,  L.  J.  in  Hunter  v.  Walters,  fact  unable  at  the  time  to  retA  it 
7  Oh.  75, 87,  mentioned  this  question  for  want  of  his  glasses,  and  being 
as  still  open :  and  see  Halifax  Union  assured  by  the  railway  derk  that 
v.  Wheelwright,  L.  R.  10  Ex.  192.  it  was  a  meie  form.  "The  whole 
(a)  Whether  this  is  a  branch  of  question  was  whether  the  plaintiff 
the  general  principle  of  estoppel  or  signed  the  receipt  Imowing  what  he 
a  positive  rule  of  the  law  merchant  was  about "  :  per  Cockbum,  O.  J.  at 
was  much  doubted  in  Sv;an  t.  North  p.  624.  "Where  a  person  inten^ng 
Briiith  Aiutralatian  Land  Co.  in  the  to  execute  his  will  has  by  mistake 
Court  below,  7  H.  &  N.  603,81  L.  J.  executed  a  wrong  document,  sudi 
Ex.  425.  In  the  present  judgment  document  cannot  be  admitted  to 
the  Court  of  C.  P.  seems  to  incline  probate  even  if  the  real  Intcntkn 
to  the  latter  view.  would  thereby  be  partiaUy  c^ried 

(6)  L.  R.  4  C.  P.  at  p.  712.  out:  In  the  goods  of  Hunt,  L.  R 

(c)  Cp.  Simons  v.  Oreat  Western      8  P.  &  D.  250. 
Hy.  Co.  2  C.  B.  N.  S.  620,  where 
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sidered  by  a  court  of  equity,  except  in  connexion  with  compH- 
qiiestions  of  fraud  from  which  it  is  not  always  practicable  circum^ 
to  disentangle  the  previous  question,  Was  there  any  con-  stances  of 
senting  mind  at  all  ?    There  is  enough  however  to  show 
that  the  same  principles  are  applied. 

Thus  in  Kennedy  v.  Qreen  (a)  the  plaintiflF  was  induced  Kennedy 
to  execute  an  assignment  of  a  mortgage,  and  to  sign  a 
receipt  for  money  which  was  never  paid  to  her,  "  withxmt 
seeing  what  she  was  setting  her  hand  to,  by  a  statement 
that  she  was  only  completing  her  execution  of  the  mort- 
gage deed  itself,  or  doing  an  act  by  which  she  would  secure 
the  regular  pajrment  of  the  interest  upon  her  mortgage- 
money."  Lord  Brougham  expressed  a  positive  opinion 
that  a  plea  of  non  est  factum  would  Tiave  been  sustained 
at  law  under  these  circumstances  (6).  But  his  decision 
rested  also  on  the  defendant  having  constructive  notice  of 
the  fraud,  and  no  costs  were  given  to  the  plaintiff,  her 
conduct  being  considered  not  free  from  negligence. 

In  Vorley  v.  Cooke  (c)  there  were  cross  suits  for  fore-  Vorley  r. 
closure  and  for  cancellation  of  the  mortgage  deed.  The 
alleged  mortgagor  had  executed  the  mortgage  deed  at  the 
instance  of  his  solicitor,  believing  it  to  be  a  covenant  to 
produce  deeds.  This  mortgage  so  obtained  was  assigned 
to  a  purchaser  for  valuable  consideration  without  notice, 
against  whom,  according  to  the  universal  rule  above  noticed 
(p.  412),  no  relief  could  have  been  given  had  the  deed 
been  only  voidable.  It  was  held  that  the  deed  was  wholly 
void  and  no  estate  passed  by  it,  and  decreed  accordingly 
that  it  must  be  delivered  up  to  be  cancelled.    The  similar 

(a)  3  M.  *  K.  699.  porter's  note,  p.  237.    This  decision 

(6)  3  M.  &  K.  at  pp.  717,  718 :  seems  to  be  within  the  authority 

(but  see  the  following  note).    The  of      ThormighgoocTa     case    (which 

M.  R.  seems  to  have  thought  the  curiously  enough  was   not  cited), 

estate  did  pass  (p.  713).    Hence  the  at  aU  events  as  since  construed  in 

variance  between  the  form  of  the  Fo$ter   y.    Mackinnon.      However, 

decree  i^Brmedand  Lord  Brougham's  James,    L.    J.    has   intimated    an 

view  of  the  case.    Stuart,  Y.-C.'s  opinion  that  a  plea  of  non  eat  factum 

remark  (2  Oiff.  381)  applies  to  the  could  not  have  been  sustained  at 

M.    B.'s   judg^nen^    not   to  Lord  law  either  here  or  in  Kennedy  v. 

BroughamV  Orten :  Hunter  v.  Walten,  7  Oh.  at 

(e)  1  QiS,  230 1  and  see  the  re-  p.  84. 
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OgUviev.  decision  in  OgUvie  v.  Jectffreson  (a)  goes  farther.  For 
oM*ifc^-'  ^^^^^  ^^^  plaintiff,  being  a  mortgagee,  executed  assign- 
sistent.  ments  of  the  mortgaged  premises,  which  were  misre- 
presented to  him  as  leases.  He  did  therefore  intend  to 
convey  some  interest  in  the  property,  though  not  the  same 
interest,  nor  to  the  same  persons,  as  appeared  by  the  deeds. 
And  the  case,  so  far  as  it  decided  that  these  deeds  were 
absolutely  void,  seems  not  consistent  with  the  limitation 
laid  down  in  Thoroiujligood*s  case  (p.  428,  above)  and  re- 
cently aflSrmed  by  the  Court  of  Appeal  in  Chancery. 

"  When  a  man  knows  that  he  is  conveymg  or  doing  somethmg 
with  bis  estate,  but  does  not  ask  what  is  tbe  precise  effect  of  the  deed, 
because  he  is  told  it  is  a  mere  form,  and  has  such  confidence  in  his 
sohcitor  as  to  execute  the  deed  in  ignorance,  then  a  deed  so  executed, 
although  it  may  be  voidable  upon  the  ground  of  fraud,  is  not  a  void 
deed  "(6). 

Empson's  case  (c)  seems  distinguishable.  There  the 
applicant  bought  land  of  a  building  society  and  executed 
without  examination  mortgage  deeds  prepared  by  the 
society's  solicitor  to  secure  the  price.  These  deeds  con- 
tained recitals  that  he  was  a  member,  and  treated  the 
whole  transaction  as  an  advance  by  the  society  to  one  of 
its  own  members.  He  was  never  admitted  or  otherwise 
treated  as  a  member.  The  Court  held  that  he  was  not  a 
contributory  in  the  winding  up  of  the  society.  Here  the 
matter  of  the  fictitious  recitals  was  collateral  to  the  main 
purpose  of  the  transaction.  Observe  that  so  far  as  the 
deed  professed  to  treat  Empson  as  a  shar^older  it  was 
void,  not  only  voidable :  otherwise  it  would  have  been  too 
late  to  repudiate  the  shares  after  the  winding  up  order. 

(a)  2  Giff.  353.  HunUr  v.  WdUers  the  conveying 
(6)  Hunter  v.  WaUers^  7  Ch.  75 ;  parties  knew  not  only  that  they 
per  MeUish,  L.  J.  at  p.  88.  The  were  conveyiDg  some  interest  in  the 
attempt  might  possibly  be  made  property  their  deed  purported  to 
to  distingnish  OgUvie  v.  Jeafreaon  deal  with,  but  that  they  were  con- 
on  the  ground  that  in  that  case  veying  it  to  Walters.  But  snch  a 
the  grantor  was  in  complote  error,  distinction  seems  hardly  tenable, 
if  not  as  to  the  contents  and  sub-  (c)  9  £q.  597,  where  no  authorities 
stance  of  his  grant,  yet  as  to  the  appear  to  have  been  dted. 
person  of  the  grantee  :  wlereas  in 
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It  has  been  laid  down  that  a  man  of  business  who 
executes  "an  instrument  of  a  short  and  intelligible  de- 
scription cannot  be  permitted  to  allege  that  he  executed  it 
in  blind  ignorance  of  its  real  character''  (a).  But  probably 
this  is  to  be  taken  as  an  inference  of  fact  rather  than  a 
statement  of  law ;  meaning  not  that  the  party  is  estopped 
in  law  from  offering  evidence  to  this  effect,  but  that  under 
such  conditions  his  own  evidence  is  practically  worth 
nothing. 

We  must  here  revert  to  the  doctrine  already  stated  in  Dirtinc- 
Ch.  II.  p.  103,  that  the  contract  of  a  lunatic  or  a  drunken  g^e^ 
man  is  not  absolutely  void  but  only  voidable :  for  it  seems  ™®^*p  ^^ 

_  ,  ,  ,  drunken 

at  first  sight  not  consistent  with  the  principles  recognized  man  op 
by  the  Court  of  Common  Pleas  in  Foster  v.  Mackinnon  ^"'***^°- 
(supra,  p.  429).  It  was  in  fact  held  by  Lord  EUen- 
borough  (6)  that  "  an  agreement  signed  by  a  person  in  a 
state  of  complete  intoxication  is  void,  for  such  a  person 
has  no  agreeing  mind,"  and  the  judges  of  the  Court  of 
Exchequer  were  at  least  inclined  to  the  same  view  in 
Oore  V.  Gibson  (c).  However  it  is  now  settled,  as  we 
have  seen,  by  the  decisions  in  Molton  v.  Camroux  (d)  and 
Matthews  v.  Baxter  (e)  that  the  agreement  of  a  lunatic  or 
drunken  man  known  to  be  so  by  the  other  party  is  not  .a 
void  agreement,  but  a  voidable  contract  which  after  he 
becomes  sober  he  may  ratify  so  as  to  make  it  binding  on 
the  other  party,  and  therefore  on  himself  also.  It  is 
obviously  reasonable  that  one  who  offers  to  contract  with 
a  drunken  man  or  a  madman,  knowing  his  condition, 
should  do  so  at  his  peril.  If  the  drunkenness  or  lunacy 
be  not  actually  or  presumably  known  to  the  other  party 
the  contract  is  valid  :  for  a  man  who  is  apparently  sane  or 
sober  cannot  be  supposed  absolutely  incapable  of  knowing 

(a)   Per    Lord    Cbelmsford,    C.  151. 

Wytius  V.  Lahouckere,  3  De  G.  &  J.  (rf)  2  Ex.  487,  in  Ex.  Ch.  4  Ex. 

598,  601.  17;  18  L.  J.  Ex.  68,  356. 

{h)  PiU  V.  Smiih,  3  Camp.  33.  (e)  L.  R.  8  Ex.  182. 

(c)  13  M.  &  W.  623, 14  L  J.  Ex. 

r  F 
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what  he  is  about.  But  except  in  this  case  the  other  party 
must  be  able  to  see  that  it  is  at  least  doubtfu]  whether 
the  man  is  capable  of  understanding  the  eflfect  of  a  con- 
tract ;  if  he  chooses  to  disregard  that  doubt,  he  cannot 
afterwards  complain  of  being  taken  at  his  word.  He  is  in 
a.  manner  estopped  from  saying  that  by  reason  of  the 
other^s  incapacity  there  is  no  contract  which  can  be  made 
binding  on  either  of  them.  The  law  says  to  him:  You 
oflFer  to  contract  with  a  man  whom  you  have  reason  to 
believe  incapable  of  contracting :  and  if  he  chooses  to  hold 
you  to  the  bargain  when  he  comes  to  his  right  mind,  it 
does  not  lie  in  your  mouth  to  say  there  was  no  contract 
because  he  did  not  understand  what  he  was  about.  If 
you  thought  he  did  understand  it,  you  cannot  complain  of 
being  in  the  same  situation  as  if  such  had  been  the  fact 
If  you  knew  he  did  not  imderstand  it,  then  (unless  you 
meant  to  commit  a  fraud  by  taking  an  unfair  advantage  of 
his  condition)  you  were  careless  enough  to  take  the  risk 
of  his  repudiating  the  contract,  or  you  thought  the  mere 
chance  of  a  ratification  worth  having:  still  less  can  you 
complain  in  that  case  that  the  contract  is  ratified  instead 
of  being  repudiated.  And  you  have  the  correlative  benefit 
of  being  able  to  sue  on  the  contract  if  it  is  ratified  (a),  or 
even  if  it  is  not  repudiated  within  a  retisonable  time. 

£rrora8         There   may  also  be  a  fundamental  error  affecting  not 

^ApLter    ^^^  whole  substance  of  the  transaction,  but  only  its  l^al 

of  the        character.     It  is  apprehended  that  on  principle  a  case  of 

tion.  this  kind  must  be  treated  in  the  same  way  as  those  we 

have  already  considered :  that  is,  if  the  two  parties  to  a 

transaction  contemplate  wholly  different  legal  effects,  there 

is  no  agreement :  but  this  will  not  prevent  an  act  done  by 

either  party  fi-om  having  any  other  effect  which  it  can 

have  by  itself  and  which  it  is  -intended  to  have  by  the 

party  doing  it. 

Thus  if  A.  gives  money  to  B.  as  a  gift,  and  B.  takes  it 

(a)  L.  R.  8  Ex.  182. 
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absence  of  knowledge  caused  by  complete  indifference  as 
to  the  personality  of  the  other  party  cannot  be  considered 
as  mistake,  and  there  can  hardly  be  any  question  of  this 
kind.  But  generally  speaking,  the  intention  of  a  con- 
tracting party  is  to  create  an  obligation  between  himself 
and  another  certain  person,  and  if  that  intention  fails  to 
take  its  proper  effect,  it  cannot  be  allowed  to  take  the 
different  effect  of  involving  him  without  his  consent  in  a 
contract  with  some  one  else. 

Boultonr.  There  is  a  curious  modem  case  in  the  Court  of  Ex- 
°"®***  chequer  which  shows  the  general  principle  very  clearly. 
An  order  for  goods  had  been  addressed  by  the  defendants 
to  a  trader  named  Brocklehurst  who  without  their  know- 
ledge had  transferred  his  business  to  the  plaintiff  Boulton. 
The  plaintiff  supplied  the  goods  without  notifjdng  the 
change,  and  after  the  goods  had  been  accepted  sent  an 
invoice  in  his  own  name,  whereupon  the  defendants  said 
they  knew  nothing  of  him.  It  was  held  that  there  was  no 
contract,  and  that  he  could  not  recover  the  price  of  the 
goods.  Possibly  the  person  for  whom  the  order  was  meant 
might  have  adopted  the  transaction  if  he  had  thought  fit 
But  with  the  plaintiff  there  was  no  express  contract,  for 
the  defendant's  offer  was  not  addressed  to  him ;  nor  yet 
an  implied  one,  for  the  goods  were  accepted  and  used  by 
the  defendants  on  the  footing  of  an  express  contract  with 
the  person  to  whom  their  offer  was  really  addressed.  The 
defendants  might  have  had  a  set-off  against  the  person 
with  whom  they  intended  to  contract  (a). 

Mitchell  1?,  A  similar  case  was  Mitchell  v.  Lapage  (not  cited  in 
P**®'     Boulton  V.  Jones)  (A),     The  action  was  assumpsit  for  not 

(a)  Boulton  v.  JoneSf  2  H.  ft  N.  that  according  to  general  nange  a 
&64,  27  L.  J.  Ex.  117.  Mr.  Ben-  proposal  addressed  to  a  trader  at 
jam  in  has  criticized  this  case  in  bis  his  place  of  business  for  the  supply 
treatise  on  Sale  <p,  324).  I  am  of  goods  in  the  way  of  that  business 
unable  to  follow  bim  in  finding  any  is,  in  the  absence  of  anything  show- 
ground of  equitable  as  distinct  from  ing  special  personal  oonsiderationa, 
legal  claim  on  the  plaintiff's  side.  a  proposal  to  whoever  is  carrying 
And  see  Boston  Ice  Co,  v.  Potter^  123  on  the  same  buainees  continuously 
Mass.  28,  where  Boulton  v.  Jones  at  the  same  place  and  under  the 
was  followed  in  its  full  extent.  same  name  ? 
But  9«.  might  it  not  be  contended  (A)  Holt  N.  P.  253. 


Digitized  by  VjOOQ IC 


ERROR  AS  TO   PERSON.  4^37 

accepting  goods.  A  change  had  taken  place  in  the  seller  s 
firm,  and  the  broker  had  by  mistake  given  the  old  name 
instead  of  the  new  one.  Gibbs,  C.  J.  ruled  as  follows :  "  I 
agree  with  the  defendant's  counsel  that  he  cannot  be 
prejudiced  by  the  substitution.  Metcalfe  [the  broker]  has 
misdescribed  the  names  of  his  principals ;  and  if  by  this 
naistake  the  defendant  was  induced  to  think  that  he  entered 
into  a  contract  with  one  set  of  men  and  not  with  any  other, 
and  if  owing  to  the  broker  he  has  been  prejudiced  or  ex- 
cluded from  a  set-oflF,  it  would  be  a  good  defence."  It 
appeared  however  on  the  facts  in  this  case  that  the  defen- 
dants had  elected  to  treat  the  contract  as  subsisting  after 
notice  of  the  change :  and  the  contract  seems  to  have  been 
considered  as  voidable  at  the  option  of  the  buyer  rather 
than  as  absolutely  void.  Again,  if  a  man  enters  into  a 
continuing  contract  with  one  of  two  partners  alone,  not 
knowing  of  the  existence  of  the  partnership,  and  the 
partner  with  whom  the  contract  was  made  retires  from  the 
business,  then  the  continuing  and  previously  undisclosed 
partner  cannot  insist  on  the  further  performance  of  the 
contract  even  by  joining  the  name  of  the  original  con- 
tractor with  his  own  as  plaintiflf.  When  it  had  become 
impossible  for  the  contract  to  be  performed  by  the  person 
with  whom  it  was  actually  made,  "  the  defendant  had  a 
right  to  object  to  its  being  performed  by  any  other 
person "  (a).  This  case  was  referred  to  with  approval  in 
Humble  v.  Hurvter  (6),  where  Lord  Denman  said :  **  You 
have  a  right  to  the  benefit  you  contemplate  from  the 
character,  credit,  and  substance  of  the  party  with  whom 
you  contract."  Again,  if  A.  means  to  sell  goods  to  B.,  and 
C.  obtains  delivery  of  the  goods  by  pretending  to  be  B.'s 
agent  to  make  the  contract  and  receive  the  goods  (c) ;  or  if 
C,  who  is  a  man  of  no  means,  obtains  goods  from  A.  by 

(a)  Robtcm  v.  Drummond,  2  B.  &  803,  32  L.  J.  Ex.  105 ;  cp.  Kinf/s- 

Ad.  803;  per  Lord  Tenterden,  C.  J.  ford  v.  Mary,  1   H.  &  N.  503,  26 

p.  307.  L.  J.  Ex.  83 ;  /follins  v.  Foidcr,  L, 

(6)  12  Q.  B.  310,  317.  R.  7  H.  L.  767,  763,  795. 

(c)  Hardman  y.  Booth,  1  H.  &  C. 
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tion by  a 
stranger 
to  the 
contract. 


ivriting  for  them  in  the  name  of  B.,  a  solvent  merchant 
already  known  to  A.,  or  one  only  colourably  differing  from 
it  (a),  there  is  not  a  voidable  contract  between  A,  and  C, 
but  no  contract  at  all ;  no  property  passes  to  C,  and  he 
can  transfer  none  (save  in  market  overt)  even  to  an 
innocent  purchaser.  The  pretended  sale  fails  for  want  of 
a  real  buyer.  There  is  only  an  offer  on  A.'s  part  to  the 
person  with  whom  alone  he  means  to  deal  and  thinks  he  is 
dealing. 

Whether  any  analogous  doctrine  applies  to  deeds  is  a 
question  on  which  there  does  not  seem  to  be  any  clear 
authority.  We  have  seen  that  if  a  man  seals  and  delivers 
(at  any  rate  without  culpable  n^ligence)  a  parchment 
tendered  to  him  as  being  a  conveyance  of  his  lands  of 
Whiteacre,  which  is  in  fact  a  conveyance  of  his  lands  o( 
Blackacre,  it  is  not  his  deed  and  no  estate  passes.  It 
might  be  argued  that  there  is  no  reason  why  the  insertion 
of  a  wrong  party,  if  material,  should  not  have  the  same 
result  as  the  insertion  of  wrong  parcels:  and  that  if  a  man 
executes  a  conveyance  of  Whiteacre  to  A.  as  and  for  a 
conveyance  of  the  same  estate  to  B.  it  is  equally  not  his 
deed.  But  the  judgment  in  HurUer  v.  Walters  (b)  is  cer- 
tainly adverse  to  such  a  view. 

It  is  on  the  same  principle  that  a  party  to  whom  any- 
thing is  due  under  a  contract  is  not  bound  to  accept  satis- 
faction from  any  one  except  the  other  contracting  party,  in 
person  where  the  nature  of  the  contract  requires  it  (e),  or 
otherwise  by  himself,  his  personal  representatives,  or  his 
authorized  agent :  and  it  has  even  been  thought  that  the 
acceptance  of  satisfaction  from  a  third  person  is  not  of  itself 
a  bar  to  a  subsequent  action  upon  the  contract.  It  seems 
that  the  satisfaction  must  be  made  in  the  debtor's  name  in 
the  first  instance  and   be  capable  of  being  ratified  by 


(a)  LineUay  v.  Cundy,  Cundy  v. 
lAndtay,  8  Jijpo,  Ca.  459 ;  Ex  parte 
BameUf  8  Ch.  D.  123. 


(6)  7Ch.  76;  iupra,p.  432. 
(c)  See  Robimon  v.  Jkufiicm,  L. 
R  6  Ex.  209. 
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him  (a),  and  that  if  it  is  not  made  with  his  authority  at 
the  time  there  must  be  a  subsequent  ratification,  which 
however  need  not  be  made  before  action  (6). 

But  these  refinements  have  not  been  received  without 
doybt  (c) :  and  it  is  submitted  that  the  law  cannot  depart 
in  substance,  especially  now  that  merely  technical  objec- 
tioiis  are  so  little  favoured,  from  Uie  old  maxim  "  K  I  be 
satisfied  it  is  not  reason  that  I  be  again  satisfied  "  (d). 

So  far  the  rule  of  common  law.  The  power  of  assigning  Aarfgn- 
contractual  rights  which  has  long  been  recognized  in  equity,  contractu. 
and  which  under  the  Judicature  Act  1873  (s.  25,  sub-s.  6) 
is  now  recognized  as  effectual  in  law,  does  not  constitute  a 
direct  exception.  For  we  are  now  concerned  only  to 
ascertain  the  existence  or  non-existence  of  a  binding 
contract  in  the  first  instance.  But  on  the  other  hand  the 
limits  set  to  this  power  (which  we  have  already  considered 
under  another  aspect)  (e)  may  be  again  shortly  referred  to 
as  illustrating  the  same  principle. 

Generally  speaking,  the  liability  on  a  contract  cannot 
be  transferred  so  as  to  discharge  the  person  or  estate  of 
the  original  contractor  imless  the  creditor  agrees  to  accept 
the  liability  of  another  person  instead  of  the  first  (/). 

The  benefit  of  a  contract  can  generally  be  transferred 
without  the  other  party's  consent,  yet  not  so  as  to  put  the 

(a)  James  v.  Isaacs,  12  0.  B.  791 ;  wli«re  the    doctrine    i§    discussed. 

Lucas  ▼.  Wilkinson,  1  H.  &  N.  420,  See   in   addition   to  those  already 

26  L.  J.  Ex.  13.  referred  to»  Jones  v.  Broadhurst,  9 

(6)  Simpson  y.  EggingUm,  10  Ex.  C.   B.   198,  Bdshaw    v.  Bush,   11 

S45  (ratification  by  plea  of  payment  C.  K  191,  267. 
or  at  the  trial  may  be  good).  {e)  Ch.  V.,  supra,  p.  224,  sqq. 

(c)  See  per  Willes,  J.  in  Obok  v.  (/)  See  p.  210,  above.  The  ex- 
Lister,  13  C.  B.  N.  S.  594,  82  L.  J.  ceptions  to  this  are  but  partial 
C  P.  121,  who  considered  the  Thus  the  wsignor  of  leaseholds 
doctrine  laid  down  in /oneiv.^rocK^  remains  liable  on  his  express 
hurst  (next  note)  that  payment  by  a  covenants  1 1  Wms.  Saond.  298.  A 
stranger  is  no  payment  till  assent,  stronger  case  is  the  transfer  of 
as  contrary  to  a  weU  known  prin-  shares  in  a  company  not  fully  paid 
dple  of  law :  the  civil  law  being  the  i^>  i  but  the  special  statntoiy  law 
oilier  way  expressly,  and  mercantile  governing  these  transactions  has 
law  by  analogy:  at  the  least  assent  not  akogether  lost  sight  of  the 
ought  to  be  presumed  (cp.  10  Ch.  principles  of  the  general  law :  for 
416).  (1 )  the  transferor  is  not  immediately 

(d)  Fitah.  Ab.  tit.  Barre,  pi.  166,  disoharyed:  (2)  the  company  is  not 
repeatedly  dted  in  the  modem  cases  always  bound  to  register  the  transfer. 
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assignee  in  any  better  position  than  his  assignor.  Hence 
the  rule  that  the  assignee  is  bound  by  all  the  equities 
affecting  what  is  assigned. 

Hence  also  the  "  rule  of  general  jurisprudence,  not  con- 
fined to  choses  in  action  .  .  that  if  a  person  enters  into 
a  contract,  and  without  notice  of  any  assignment  fulfils  it 
to  the  person  with  whom  he  made  the  contract,  he  is  dis- 
charged from  his  obligation  "  (a),  and  the  various  conse- 
quences of  its  application  in  the  equitable  doctrines  as  to 
priority  being  gained  by  notice. 
Rig^j»  Again,  rights  arising  out  of  a  contract  cannot  be  trans- 

personal  ferred  if  they  are  coupled  with  liabilities,  or  if  they  involve 
^nnot^  a  relation  of  personal  confidence  such  that  the  party  whose 
aauigned.  agreement  conferred  those  rights  must  have  intended  them 
to  be  exercised  only  by  him  in  whom  he  actually  confided. 
Thus  one  partner  cannot  transfer  his  share  so  as  to  force  a 
new  partner  on  the  other  members  of  the  firm  without 
their  consent :  all  he  can  give  to  an  assignee  is  a  right  to 
receive  what  may  be  due  to  the  assignor  on  the  balance  of 
the  partnership  accounts,  and  if  the  partnership  is  at  will, 
the  assignment  dissolves  it ;  if  not,  the  other  partners  may 
treat  it  as  a  ground  for  dissolution.  And  a  sub-partner 
has  no  rights  against  the  principal  firm. 

In  the  same  way  a  contract  of  apprenticeship  is  prima 
fade  a  strictly  personal  contract  with  the  master;  this  con- 
struction may  be  excluded  however  by  the  intention  of  the 
parties,  e.g.  if  the  master's  executors  are  expressly  named  (6), 
or  by  custom  (c). 

So  if  an  agent  appoints  a  sub-agent  without  authority, 
the  sub-agent  so  appointed  is  not  the  agent  of  the  principal 
and  cannot  be  an  accounting  party  to  him  (d),  A  peculiar 
case  involving  a  similar  question  was  Stevens  v.  Benning  (e). 

(a)  Per  Wmes,  J.  De  NichoUs  v.  (d)  CaHwrigfU  v.  Hatdey,  1  Ve». 

Saunderif  L.  R  5  C.  P.  at  p.  594.  jun.  292.     Cp.  Indian  Contract  Act, 

(&)  Cooper  V,  Simmons,  7  H.  &  N.  1872»  s.  193. 
707,  81  L,  J.  M.  C,  188.  {e)  1   K.  4  J.  168,  6  D.  M.  G. 

{c)  Bac  Abr.   Master  and  Ser-  223  ;  followed  in  Hole  v.  Bradbvry, 

vant,  E.  12  Ch.  D.  886. 
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It  was  there  held  that  a  publisher's  contract  with  an  author 
was  not  assignable  without  the  authors  consent  The 
plaintiffs,  who  sought  to  restrain  the  publication  of  a  new 
edition  of  a  book,  claimed  under  instruments  of  which  the 
author  knew  nothing,  and  which  purported  to  assign  to 
them  all  the  copyrights,  &c.,  therein  mentioned  (including 
the  copyright  of  the  book  in  question)  and  all  the  agree- 
ments with  authors,  &c.,  in  which  the  assignors,  with 
whose  firm  the  author  had  contracted,  were  interested.  It 
was  decided  (1)  that  the  instrument  relied  on  did  not 
operate  as  an  assignment  of  the  copyright,  because  on  the 
true  construction  of  the  original  agreement  with  the 
publishers  the  author  had  not  parted  with  it:  (2)  that  it 
did  not  operate  as  an  assignment  of  the  contract,  because 
it  was  a  personal  contract,  and  it  could  not  be  indifferent 
to  the  author  into  whose  hands  his  interests  under  such  an 
engagement  were  entrusted.  In  the  plaintiffs,  however 
trustworthy,  the  author  had  not  agreed  or  intended  to 
place  confidence :  with  them,  however  respectable,  he  had 
not  intended  to  associate  himself  (a). 

The  law  of  agency,  which  we  have  already  had  occasion  Peculiari- 
to  consider  (6),  presents  much  more  important  and  peculiar  ofl^ncy^ 
exceptions.  Here  again  we  find  that  the  limitations  under 
which  those  exceptions  are  admitted  show  the  influence 
of  the  general  rule ;  thus  a  party  dealing  with  an  agent 
for  an  undisclosed  principal  is  entitled  as  against  the 
principal  to  the  benefit  of  any  defence  he  could  have  used 
against  the  agent. 

C.  Error  as  to  the  subject-matter.  Error  as  to 

There  may  be  fundamental  error  concerning :  matter. 

A.  The  specific  thing  supposed  to  be  the  subject  of  the 
transaction. 

B.  The  kind  or  quantity  by  which  the  thing  is  described ; 

(a)  See  1  K.  &  J.  at  p.  174,  6  D.  (6>  Ch.  II.,  p.  107  above. 

M.  G.  at  p.  229. 
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or  some  quality  which  is  a  material  part  of  the  description 
of  the  thing,  though  the  thing  be  specifically  ascertained. 
The  question  however  is  in  substance  always  the  same, 
and  may  be  put  in  this  form:  It  is  admitted  that  the 
party  intended  to  contract  in  this  way  for  something; 
but  is  this  thing  that  for  which  he  intended  to  contract  ? 
The  rule  governing  this  whole  class  of  cases  is  fully  ex- 
plained in  the  judgment  of  the  Court  of  Queen's  Bench  in 
Kennedy  the  case  of  Kennedy  v.  Panama,  Jkc,  Mail  Company  (a). 
Ac.  ^M**  There  were  cross  actions,  the  one  to  recover  instalments 
Company,  paid  on  shares  in  the  company  as  money  had  and  received, 
the  other  for  a  call  on  the  same  shares.  The  contention 
on  behalf  of  the  shareholder  was  "  that  the  eflFect  of  the 
prospectus  was  to  warrant  to  the  intended  shareholders 
that  there  really  was  such  a  contract  as  is  there  repre- 
sented (&),  and  not  merely  to  represent  that  the  company 
bona  fide  believed  it ;  and  that  the  difference  in  substance 
between  shares  in  a  company  with  such  a  contract  and 
shares  in  a  company  whose  supposed  contract  was  not 
binding  was  a  difference  in  substance  in  the  nature  of  the 
thing;  and  that  the  shareholder  was  entitled  to  return 
the  shares  as  soon  as  he  discovered  this,  quite  independently 
of  fraudy  on  the  ground  that  he  had  applied  for  one  thing 
and  got  another  "  (c). 

The  Court  allowed  it  to  be  good  law  that  if  the  shares 
applied  for  were  really  different  in  substance  from  those 
allotted,  this  contention  would  be  right.  But  it  is  an 
important  part  of  the  doctrine,  both  in  our  own  law  and  in 
the  civil  law  (<£),  that  the  difference  in  substance  must  be 
complete.  In  the  case  of  fraud,  a  fraudulent  representa- 
tion of  any  fact  material  to  the  contract  gives  a  right  of 

(a)  L.  R.  2  Q.  B.  680.  (d)  P.  588,  citing  D.  18.  1.  de 

(6)  A  contract    with    the   post-  contempt  9,  10,  11.    By  a  clerical 

master-general  of  New  Zealand  on  error  the  fra^ent  of  Ulpian  (A.  L 

behalf  of   the  Grovemment,  which  1.  14)  "Si  aee  pro  anro  veneat,  noo 

turned     out    to    be    beyond    his  valet,"  &a,  is  ascribed  to  PauhiB  in 

authority.  the  report 
(c)  Per  Cur.  at  p.  586. 
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resciBsion;  but  the  misapprehension  which  prevents  a 
yalid  contract  from  being  formed  must  go  to  the  root  of 
the  matter.  In  this  case  the  misapprehension  was  not 
such  as  to  make  the  shares  obtained  substantially  different 
from  the  shares  described  in  the  prospectus  and  applied 
for  on  the  fsdth  of  that  description  (a).  It  was  at  most 
like  the  purchase  of  a  chattel  with  a  collateral  warranty, 
where  a  breach  of  the  warranty  gives  an  independent  right 
of  action,  but  in  the  absence  of  fraud  is  no  ground  for 
rescinding  the  contract  (6). 

In  the  particular  case  of  taking  shares  in  a  company 
the  contract  is  not  in  any  case  void,  but  only  voidable  at 
the  option  of  the  shareholder  if  exercised  within  a  reason- 
able time:  this,  although  in  strictness  an  anomaly,  is 
required  for  the  protection  of  the  company's  creditors,  who 
are  entitled  to  rely  on  the  raster  of  shareholders  (c). 

We  also  reserve  for  the  present  the  question  how  the 
legal  result  is  affected  when  the  error  is  due  to  a  repre- 
sentation made  by  the  other  party.  The  exposition  of  the 
general  principle,  however,  is  not  the  less  valuable :  and 
we  now  proceed  to  give  instances  of  its  application  in  the 
branches  already  mentioned. 

a.  Error  as  to  the  specific  thing  (in  corpare).     The  Sub- 
most   striking  recent   case  of   this  kind    is    Raffles  v.  Error^^' 
Wichdhavs  (d).     The  declaration  averred  an  agreement  «>rpo^ 
for  the  sale  by  the  plaintiff  to  the  defendants  of  certain  oub  name, 
goods,  to  wit,  125  bales  of  Surat  cotton,  to  arrive  ex 
''Peerless "from  Bombay,  and  arrival  of  the  goods  by  the 
said  ship:  Breach,  non-acceptance.     Plea»  that  the  de- 
fendants meant  a  ship  calL^  the  "  Peerless  "  which  sailed 

(a)    So,  where  new  stock  of    %  EagU^/idd  v.  MarquU   of  London^ 

company  ia  iasaed  and  purchased  on  derry,  3  Oh.  D.  698. 
the  supposition  that  it  wiU  have  a  (6)  Stnet  y.  Blay,  2  B.  &  Ad. 

preference  which  in  fact  the  com-  456. 

pany  had  no  power  to  give  to  it,  (c)  See  cases  dted  p.  447,  if\fra, 

this  does  not  amount  to  a  generic  (d)  2  H.  &  C.  906;  S8  L.  J.  Ex. 

di£ferenoe  between  the  thinff  con-  160. 
tracted  for  and  the  thing  purchased : 
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from  Bombay  in  October,  and  that  the  plaintiff  offered  to 
deliver,  not  any  cotton  which  arrived  by  that  ship,  but 
cotton  which  arrived  by  a  different  ship  also  called  the 
"  Peerless "  and  which  sailed  from  Bombay  in  December. 
The  plea  was  held  good,  for  "  The  defendant  only  bought 
that  cotton  which  was  to  arrive  by  a  particular  ship ; "  and 
to  hold  that  he  bought  cotton  to  aiTive  in  any  ship  of  that 
name  would  have  been  "imposing  on  the  defendant  a 
contract  different  from  that  which  he  entered  into"  (a). 

With  this  may  be  compared  Phillips  v.  Bistolli  (b).  The 
principal  question  was  whether  there  had  been  a  sufficient 
acceptance  within  the  Statute  of  Frauds  of  certain  goods 
bought  at  an  auction;  the  decision  was  that  under  the 
circumstances  this  ought  to  have  been  left  as  a  question  of 
fact  to  the  jury,  and  that  there  must  be  a  new  trial.  The 
jury  had  found  that  there  was  no  mistake  (no  other  ques- 
tion having  been  left  to  them) :  and  it  seems  to  have  been 
admitted  that  if  there  had  been  an  innocent  mistake  on 
the  part  of  the  buyer  as  to  the  lot  being  sold  or  the  price 
he  was  agreeing  to  give,  there  would  even  independently 
of  the  Statute  have  been  no  contract  (c).  In  Malins  v. 
Freeman  (d)  specific  performance  was  refused  against  a 
purchaser  who  had  bid  for  and  bought  a  lot  different  from 
that  he  intended  to  buy:  but  the  defendant  had  acted 
with  considerable  negligence,  and  the  question  was  leffc 
open  whether  there  was  not  a  valid  contract  on  which 
damages  might  be  recovered  at  law.  The  case  of  Calverley 
v.  Williams  (e)  shows  clearly  however  that  the  same  prin- 
ParcelB  in-  ciple  has  been  fully  recognized  by  courts  of  equity.  The 
^?^j^  description  of  an  estate  sold  by  auction  included  a  piece 
which  appeared  not  to  have  been  in  the  contemplation  of 

(a)  Per  Pollock,  C.  B.  and  Martin,  class  of  cases.  Cp.  the  judgment  of 
B.  2  H.  &  C.  at  p.  907.  Willes,  J.  (dissenting)  in  BagueUy  r. 

(b)  2  B.  &  C.  611.  ffawUy,  L.  R.  2  C.  P.  625,  629, 

(c)  The  question  whether  there  is  that  "  the  thing  which  the  defea- 
an  implied  warranty  of  title  on  a  dant  sold  was  a  boiler  and  not  a 
sale  of  chattels  {Exchhoh  v.  Bannis-  lawsuit.'* 

ter,  17  C.  B.  N.  S.  708,  84  L.  J.  C.  (d)  2  Kee.  25. 

P.  105  ;  see  Benjamin  on  Sale,  518)  (e)  1  Yes.  jun.  210. 

is  not  without  its  analogy  to  this 
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the  parties,  and  the  purchaser  was  held  not  to  be  entitled 
to  a  conveyance  of  this  part.  "  It  is  impossible  to  say,  one 
shall  be  forced  to  give  that  price  for  part  only,  which  he 
intended  to  give  for  the  whole,  or  that  the  other  shall  be 
obliged  to  sell  the  whole  for  what  he  intended  to  be  the 

price  of  a  part  only The  question  is,  does  it 

appear  to  have  been  the  common  purpose  of  both  to  have 
conveyed  this  part  ? "  So  in  Harris  v.  PeppereU  (a),  Harrii  v. 
where  the  vendor  had  actually  executed  a  conveyance  ^^PP®"^^* 
including  a  piece  which  he  had  not  intended  to  sell,  but 
which  the  defendant  maintained  he  had  intended  to  buy : 
Lord  Romilly,  acting  in  accordance  with  his  own  former 
decision  in  Garrard  v.  Frankd  (6),  gave  the  defendant  an 
option  to  have  the  whole  contract  annulled  or  to  take  it  in 
the  form  which  the  plaintiff  intended.  The  converse  case 
occurred  in  Bloc/iner  v.  Spittle  (c),  where  a  reservation  had 
been  introduced  by  mistake.  The  principle  of  these  cases 
seems  to  be  that  the  Court  will  not  hold  the  plaintiff  bound 
by  the  defendant's  acceptance  of  a  supposed  offer  which 
was  never  really  made,  nor  yet  require  the  defendant  to 
accept  the  real  offer  which  was  never  effectually  communi- 
cated to  him,  and  which  he  perhaps  would  not  have  consented 
to  accept ;  but  will  put  the  parties  in  the  same  position  as  if 
the  original  offer  were  still  open  {d). 

The  Court  having  come  to  the  conclusion  that  the 
parties  did  not  rightly  understand  each  other,  "  it  is  not 
possible  without  consent  to  make  either  take  what  the 
other  has  offered  '*  (e). 

(a)  5  Eq.  1 .  the  point  of  mistake  (trr'z.  the  yendora 

(&)  80  Beav.  445.  of  a  specific  cargo  showing  the  pur- 

(c)  13  Eq.  427.  chaser  a  sample  which  in  fact  was 

{is  For  the  principle  of  these  ded-  of  a  different  bulk)  did  not  go  to  the 

sions  compare  Clowei  v.  Higginson  essence  of  the  contract :  the  ooire- 

(next  note)  and  Ltyland  ▼.  llltThg-  spondence  of  the  bulk  to  the  sample 

worth  (2  D.  F.  J.  252-3).     McKende  was  only  a  collateral  term  whiph  the 

V.  Hetketh,  7  Ch.  D.  675,  well  shows  purchaser  might  waive  if  he  chose, 

the  distinction  between  this  class  of  The  vendors,  therefore,  were  at  all 

cases  and  those  where  a  true  oon-  events  not  eotitled  to  rescind  the 

tract  is  carried  out  with  abatement  contract  unconditionally, 
or  compensation.     In  ScoU  v.  LiUU'  (e)  Clowes  v.  Higginson,  1  Ves.  & 

dale,  S  E.  &  B.  815,  27  L.  J.  Q.  B.  B.  524,  535. 
201  (a  case  on  an  equitable  plea), 
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The  case  of  Dacre  v.  Gorges  (a),  though  shortly  reported 
and  no  reasons  given  for  the  judgment,  appears  to  belong 
to  this  class.  The  plaintiff  and  others,  tenants  in  common, 
had  agreed  upon  a  partition,  the  allotments  to  be  ascer- 
tained on  a  valuation  by  surveyors.  Certain  land  to  which 
the  plaintiff  was  solely  entitled  was  by  mistake  included  in 
the  valuation  and  in  the  allotment  made  to  the  plaintiff, 
so  that  the  plaintiff  thereby  got  less  than  her  due  share  of 
the  rest.  The  allotments  were  conveyed  according  to  this 
distribution,  and  the  mistake  not  discovered  till  several 
years  later.  Specific  restitution  was  then  impossible, 
parts  of  the  other  allotments  having  been  sold.  But  a 
suit  was  instituted  for  a  money  compensation  against  the 
only  one  of  the  other  tenants  in  common  who  refused  it, 
and  it  was  held  a  plain  case  for  relief 

Obviously  there  was  never  any  agreement  on  the  plain- 
tiff's part  to  be  bound  by  an  allotment  which  treated  h^ 
sole  property  as  common  property. 

Ambign-        Similarly,  "where  the  terms  of  the  contract  are  am- 

0118  terms    ,  .  ,     ,  i         i        •         i 

of  con-       biguous,  and  where,  by  adoptmg  the  construction  put  upon 

*™^  them  by  the  plaintiff,  they  would  have  an  effect  not  con- 
templated by  the  defendant,  but  would  compel  him  to 
include  in  the  conveyance  property  not  intended  or  believed 
by  him  to  come  within  the  terms  of  the  contract,*'  and  the 
plaintiff  refuses  to  have  the  contract  executed  in  the 
manner  in  which  the  defendant  is  willing  to  complete  it, 
specific  performance  cannot  be  granted  (6). 

When  the  purchaser  erroneously  but  not  unreasonably 
supposes  a  portion  of  property  to  be  included  which  is  of 
no  considerable  quantity,  but  such  as  to  enhance  the  value 
of  the  whole,  this  is  a  ''  mistake  between  the  parties  as  to 
what  the  property  purchased  really  consists  of  "  so  material 
that  the  contract  will  not  be  enforced  (c). 

(«)  2  S.  &  St.  454 :  it  does  not  AUiiUm,  1  Mer.  26,  88 ;  and  perSir 

appear  how  the  lapse  of  time  (eleven  W.  Grant,  Higginmm  v.  Chwet,  15 

years)  was  explained.  VesL  516,  524. 

(6)  BaxendaU  v.  SeaU,  19  Beav.  (c)  Dmmp  v.  ffancock,  6  Ch.  1, 

601.    Cp.  per  Lord  Eldon,5<eiiwrtv.  14. 
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lu  this  class  of  cases  a  simple  misunderstanding  on  the 
buyer's  part  of  the  description  of  the  property  sold,  if  such 
as  a  reasonable  and  reasonably  diligent  man  might  fall 
into,  may  be  enough  to  relieve  him  from  specifically 
performing  the  contract,  though  not  from  liability  in 
damages  (a).  A  vendor  is  in  the  same  position  if  his 
agent  has  by  ignorance  or  neglect  included  in  a  contract 
for  sale  property  not  intended  to  be  sold  (6). 

It  was  held  in  Ship* a  case  (c)  and  others  following  it  (ci)  As  to 
that  a  material  variance  between  the  objects  of  a  company  ghip»g  *ca, 
as  described  in  the  prospectus  and  in  the  memorandum  of  *<^ 
association  will  entitle  a  person  who  has  taken  shares  on 
the  &ith  of  the  prospectus  to  say  that  the  concern  actually 
started  is  not  that  in  which  he  agreed  to  become  a  partner, 
and  to  have  his  name  removed  from  the  register.     But 
these  decisions  have  been  disapproved  of  in  the  House  of  Not  mh 
Lords  on  the  ground  that  "  persons  who  have  taken  shares  ^l. 
in  a  company  are  bound  to  make  themselves  acquainted 
with  the  memorandum  of  association,  which  is  the  basis 
upon  which  the  company  is  established  "  («).     The  rights 
and  liabilities  of  persons  taking  shares  in  companies  are 
indeed  altogether  of  a  peculiar  kind  ;  and  the  imposition  of 
this  special  duty  upon  them  does  not  affect  the  general 
truth  of  the  principle  now  being  considered. 

It  has  also  been  attempted  to  dispute  the  validity  of  a  Error 
transfer  of   shares  because  the  transferor  had  not  the  guigy^g' 
shares  corresponding  to  the  numbers  expressed  in  the^J>™^'«™ 
transfer,  although  he  had  a  su£5cient  niunber  of  other  not 
shares  in  the  company ;  but  it  was  held  that  the  transferee,  ™**«"^ 

(a)  Tamplin  v.  Jama  (C.  A.)  15  Cb.  8  Ch.  498 ;   ffar^$  ca.  4  Ch. 

Cb.D.  215.  508;  CkaUk*$  ca.   6  Ch.  266 :  aU 

(h)  Alvanley  y,  Kinnaird,  2  Mac.  shewing  that  the  contract  is  in  such 

&  G.  1,  8.  Cp.  Qfifitht  T.  /<me9, 15  cases  not  vend,  but  only  voidable  at 

£q.  279.  the  option  of  the  shareholder,  which 

{e)  2  D.  J.  S.  544.  most  be  exercised  within  a  reason- 

\d)  Wd>9ter'$  case,  2  Eq.  741;  able  time.  So,  a  person  who  implies 
Suwarfi  case,  1  Ch.  574 ;  see  Lind-  for  shares  in  a  company  not  de- 
ley  on  Partnership,  1.  109-121.  scribed  as  limited  cannot  afterwards 

(e)  Per  Lord  Chelmsford,  Oake$  be  heard  to  say  that  he  did  not 

▼.  Turquand,  L.  R  2  H.  L.  825,  mean  to  take  shares  in  an  unlimited 

I     351.    See  ace.  Kent  v.  Freehold  Land  company  :  PerreU*t  ca.  15  Eq.  250. 
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who  had  in  substance  agreed  to  take  fifty  shares  in  the 
company,  could  not  set  up  the  mistake  as  against  the  com- 
pany's creditors  (a).  "The  numbers  of  the  shares  are 
simply  directory  for  the  purposes  (6)  of  enabling  the  title 
of  particular  persons  to  be  traced ;  but  one  share,  an  incor- 
poreal portion  of  the  profits  of  the  company,  is  the  same 
as  another,  and  share  No.  1  is  not  distinguishable  from 
share  No.  2  in  the  same  way  as  a  grey  horse  is  distin- 
guishable from  a  black  horse  "  (c). 

Error  as  to      /5,  Error  as  to  kind,  quantity,  or  quality  of  the  thing. 

A  material  error  as  to  the  kind,  quantity,  or  quality  of 
a  subject-matter  which  is  contracted  for  by  a  generic 
description  (whether  alone  or  in  addition  to  an  individual 
description)  may  make  the  agreement  void,  either  because 
there  was  never  any  real  consent  of  the  parties  to 
the  same  thing,  or  because  the  thing  or  state  of  things 
to  which  they  consented  does  not  exist  or  cannot  be 
realized. 

Genus :  In   Thomton  V.  Kempater  (d)  the  common  broker  of 

Thornton    ,      ,  .  ,        i    i.      ,  i  i  ^ 

V.  Kemp,  both  parties  gave  the  defendant  as  buyer  a  sale  note  for 
Riga  Rhine  hemp,  but  to  the  plaintiff  as  seller  a  note  for 
St.  Petersburg  clean  hemp.  The  bought  and  sold  notes 
were  the  only  evidence  of  the  terms  of  the  sale.  The 
Court  held  that  "  the  contract  must  be  on  the  one  side  to 
sell  and  on  the  other  side  to  accept  one  and  the  same 
thing " :  here  "  the  parties  so  far  as  appeared  had  never 
agreed  that  the  one  should  buy  and  the  other  accept  the 
same  thing ;  consequently  there  was  no  agreement  subsist- 
ing between  them." 

In  a  case  of  this  kind  however  there  is  not  even  an 
agreement  in  terms  between  the  proposal  and  the  accept- 
ance. 

(a)  IntTt  ca.  7  Ch.  485.  in  equally  good  repair :    Lecu^  ▼• 

(6)  Sic  in  the  report.  MuUett,  8  Oar.  &  P.  116,  Dart  V. 

(c)  Or  houae  No.  2  in  a  street  &  P.  139. 

from  houae  No.  4  in  the  same  street,  {d)  5  Taunt.  786. 

though  of  the  same  description  and 


ster. 
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A  curious  case  of  error  in  quantity  happened  in  Hcnkel  Quantity. 
V.  Pape  (a),  where  by  the  mistake  of  a  telegraph  clerk  an 
order  intended  to  be  for  three  rifles  only  w.as  transmitted 
as  an  order  for  fifty.  The  only  point  in  dispute  was 
whether  the  defendant  was  bound  by  the  message  so  trans- 
mitted, and  it  was  held  that  the  clerk  was  his  agent  only 
to  transmit  the  message  in  the  terms  in  which  it  was 
delivered  to  him.  The  defendant  had  accepted  three  of 
the  fifty  rifles  sent,  and  paid  the  price  for  them  into 
Court:  therefore  the  question  whether  he  was  bound  to 
accept  any  did  not  arise  in  this  case.  It  is  settled  how- 
ever by  former  authority  that  when  goods  ordered  are  sent 
together  with  goods  not  ordered,  the  buyer  may  refuse  to 
accept  any,  at  all  events  "  if  there  is  any  danger  or  trouble 
attending  the  severance  of  the  two  "  (6). 

The  principle  of  error  in  quantity  preventing  the  for-  Price, 
mation  of  a  contract  is  applicable  to  an  error  as  to  the 
]>rice  of  a  thing  sold  or  hired  (c).  As  there  cannot  be 
even  the  appearance  of  a  contract  when  the  acceptance 
disagrees  on  the  face  of  it  with  the  proposal,  this  question 
can  arise  only  when  there  is  an  unqualified  acceptance  of 
an  erroneously  expressed  or  understood  proposal.  If  the 
proposal  is  misunderstood  by  the  acceptor,  it  is  for  him  to 
show  that  the  misunderstanding  was  reasonable.  "  Where 
there  has  been  no  misrepresentation,  and  where  there  is  no 
ambiguity  in  the  terms  of  the  contract,  the  defendant 
cannot  be  allowed  to  evade  the  performance  of  it  by  the 
simple  statement  that  he  has  made  a  mistake "  {d).  A. 
makes  an  offer  to  B.  to  take  a  lease  of  a  named  farm, 

(rt)  KH.  6  Ex.  7.  order. 

\b)  Lfvy  V.  Green,  8  E.  &  B.  575,  (c)  D.  19.  2.  locati,  52.  Si  decern 
in  Ex.  Ch.  1  E.  &,  E.  969 ;  27  L.  J.  tibi  locem  fundum,  tu  autem  exie- 
Q.  B.  Ill,  28  i6.  319;  per  Byles,  J.  times  quinque  te  conducere,  nihil 
1  K.  &  E.  at  p.  976  :  and  cp.  Hart  agitur.  Sea  et  si  ego  minoria  me 
V.  MUUy  15  M.  &  \V.  85,  where  a  locare  sensero,  tu  plnris  te  con- 
new  contract  was  implied  as  to  part  ducere,  utique  non  pluris  erit  con- 
of  the  goods  which  was  retained :  ductio  quam  quauti  ego  putavi. 
but  in  that  case  the  quality  as  well  {d)  Tamplin  v.  James,  15  Ch.  D. 
as  the  quantity  of  the  goods  sent  215,  217  (Baggallay,  L.  J.) 
was   not   in    conformity  with  the 
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specifying  as  its  contents  land  amounting  to  250  acres: 
B/s  agent,  who  meant  to  invite  offers  for  only  200  acres, 
accepts  A/s  offer  without  examining  its  particulars.  Here 
there  is  a  contract  binding  on  B.,  and  A.  is  entitled  to 
specific  performance  to  the  extent  of  B/s  power  to  give  it, 
with  a  proportionate  reduction  of  the  rent  (a). 

If,  on  the  other  hand,  the  proposal  is  by  accident 
wrongly  expressed,  the  proposer  must  show  that  the 
acceptor  could  not  reasonably  have  supposed  it  in  its 
actual  form  to  convey  the  proposer's  real  intention.  This 
occurred  in  Webster  v.  Cecil  (6),  where  the  defendant  sent 
a  written  offer  to  sell  property  and  wrote  1,100/.  for 
1,200/.  by  a  mistake  in  a  hurried  addition  of  items  per- 
formed on  a  separate  piece  of  paper.  This  paper  was  kept 
by  him  and  produced  to  the  Court.  On  receiving  the 
acceptance  he  discovered  the  mistake  and  at  once  gave 
notice  of  it.  It  appeared  that  the  plaintiff  had  reason  to 
know  the  real  value  of  the  property.  Under  these  cir- 
cumstances specific  performance  was  refused.  The  case  is 
explained  by  James,  L.  J.  as  one  "  where  a  person  snapped 
at  an  offer  which  he  must  have  perfectly  well  known  to 
be  made  by  mistake  "  (c). 

Material  But  somctimes,  even  when  the  thing  which  is  the 
subject-matter  of  an  agreement  is  specifically  ascertained, 
the  agreement  may  be  avoided  by  material  error  as  to 
some  attribute  of  the  thing.  For  some  attribute  whidi 
the  thing  in  truth  has  not  may  be  a  material  part  of  the 
description  by  which  the  thing  was  contracted  for.  If  this 
is  so,  the  thing  as  it  really  is,  namely  without  that  quality, 
is  not  that  to  which  the  common  intention  of  the  parties 
was  directed,  and  the  agreement  is  void. 

An  error  of  this  kind  will  not  suffice  to  make  the  trans- 
action void  unless — 

(a)  McKemit  v.  Hetkdh,  7  Ch.  D.  (c)  TampUn  v.  Jtmes,  15  Cb.  D. 

675.  at  p.  221. 

(()  30  Beav.  62. 
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(1)  It  is  such  that  according  to  the  ordinary  course  of  Conditioiis 
dealing  and  use  of  language  the  difference  made  by  the  S^^^^ 
absence  of  the  quality  wrongly  supposed  to  exist  amounts  tfwwac- 
to  a  difference  in  kind  (a);  thi« 

(2)  and  the  error  is  also  common  to  both  parties.  ground. 
Thus  we  read  "  Mensam  argento  coopertam  mihi  igno- 

ranti  pro  solida  vendidisti  imprudeTis;  nulla  est  emptio, 
pecuniaque  eo  nomine  data  condicetur  "  (6).  Again,  "  Si 
aes  pro  auro  veneat,  non  valet "  (c).  "  If  a  bar  [is]  sold  as 
gold,  but  [is]  in  fact  brass,  the  vendor  being  innocent,  the 
purchaser  may  recover  "  (d).  This,  however,  is  not  to  bo 
taken  too  largely.  What  does  pro  auro,  as  and  for  g«»ld, 
imply  as  here  used  ?  It  implies  that  the  buyer  thinks  he 
is  buying,  and  the  seller  that  he  is  selling,  a  golden  vessel : 
and  further,  that  the  object  present  to  the  minds  of  both 
parties  as  that  in  which  they  are  trafficking — the  object  of 
their  common  intention — is,  not  merely  this  specific  vessel, 
but  this  specific  vessel,  being  golden.  Then,  and  not 
otherwise,  the  sale  is  void. 

If  the  seller  fraudulently  represents  the  vessel  as  golden 
knowing  that  it  is  not,  the  sale  is  (as  between  them)  not 
void  but  voidable  at  the  option  of  the  buyer.  For  if  both 
parties  have  been  in  innocent  and  equal  error  it  would  be 
unjust  to  let  either  gain  any  advantage :  but  a  party  who 
has  been  guilty  of  fraud  has  no  right  to  complain  of  having 
been  taken  at  his  word;  and  it  is  conceivable  that  it 
might  be  for  the  interest  of  the  buyer  to  affirm  the  trans- 
action, as  if  the  vessel  supposed  by  the  fraudulent  seller 
to  be  of  worthless  base  metal  should  turn .  out  to  be  a 
precious  antique  bronze.  Probably  the  results  are  the 
same  if  the  buyer's  belief  is  founded  even  on  an  innocent 
representation  made  by  the  seller.  This  seems  to  be 
assumed  by  the  language  of  the  Court  in  Kennedy  v. 


(a)  Savigny,  Sy»t.  8  137  (3.  288).  nedy  v.  Panama  Mail,  <Lr.  Co.,  supra, 

(6)  I)  18. 1.  de  cont  empt  41  §  L  (d)  Per    Lord   Campbell,   C.  J. 

{c)  D.  cod.  tit  14,  cited  and  adop-  ChmperU  v.  BartleU,  2  £.  &  B.  849, 

ted  by  the  Court  of  Q.  B.  in  Km-  854,  23  L.  J.  Q.  B.  65. 

GO  2 
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Panama,  etc.  Mail  Company  (a).  We  shall  recur  to  this 
point  presently.  Or  in  an  ordinary  case  the  buyer  may 
choose  to  treat  the  seller's  affirmation  as  a  warranty,  and 
so  keep  the  thing  and  recover  the  difference  in  value. 

Again,  if  the  sale  of  the  specific  vessel  is  made  in  good 
faith  with  a  warranty  of  its  quality,  the  vendor  must  com- 
pensate the  purchaser  for  breach  of  the  warranty,  but  the 
sale  is  not  even  voidable.  For  the  existence  of  a  separate 
warranty  shows  that  the  matter  of  the  warranty  is  not  a 
condition  or  essential  part  of  the  contitict,  but  the  inten- 
tion of  the  parties  was  to  transfer  the  property  in  the 
specific  chattel  at  all  events.  Whether  a  particular  affirma- 
tion as  to  the  quality  of  a  specific  thing  sold  be  only  a 
warranty,  or  the  sale  be  "  conditional,  and  to  bo  null  if  the 
affirmation  is  incorrect,"  is  a  question  of  fact  to  be  deter- 
mined by  the  circumstances  of  each  case  (6). 

Accordingly,  when  the  law  is  stated  to  be  that  *'  a  party 
is  not  bound  to  accept  and  pay  for  chattels,  unless  tliey 
are  really  such  as  the  vendor  professed  to  sell,  and  the 
vendee  intended  to  buy"  (c),  the  condition  is  not  alternative 
but  strictly  conjunctive.  A  sale  is  not  void  merely  because 
the  vendor  professed  to  sell,  or  the  vendee  intended  to 
buy,  something  of  a  different  kind.  It  must  be  shown 
that  the  object  was  in  fact  neither  such  as  the  vendor  pro- 
fessed to  sell  nor  such  as  the  vendee  intended  to  buy. 

And  so  in  the  case  supposed  the  sale  will  not  be  in- 
validated by  the  mistake  of  the  buyer  alone,  if  he  thinks 


(a)  L.  R.  2  Q.  B.  680,  587,  p.  413, 
8upra. 

(b)  See  per  Wightman,  J.  Gurney 
V.  Womerdey,  4  E.  &  B.  133, 142,  24 
L.  J.  Q.  B.  46 :  the  cases  collected  in 
the  notes  to  CuUer  v.  Powell,  2  Sm.  L. 
C.  29  sqq. :  Heyroorth  v.  Ilutchinton^ 
li.  R.  2  Q.  B.  447 ;  Azimar  v.  Casdla, 
li.  R.  2  C.  P.  431, 677.  The  Roman 
law  is  the  parne  as  to  a  «Ue  with 
warranty:  D.  19. 1.  de  act.  empt.  21 
§  2.  expld.  by  Savigny,  Syst.  3.  287. 
The  whole  of  Savigny 's  admirable 
exposition  of  so-caUed  error  in  8ub- 
ttarUia  in  §§  137,  138  (3.  276,  Bqq.), 


deserves  careful  study.  Of  cou'sc 
the  conclusions  in  detail  are  cut 
always  the  same  as  in  our  law :  and 
the  fundamental  difference  in  the 
rules  as  to  the  actual  transfer  of 
property  in  goods  sold  (as  to  which 
Fee  Blackburn  on  the  Contract  of 
Sale,  Part  2,  Ch.  3)  must  not  be 
overlooked.  But  this  does  not  affect 
the  ttsefulness  and  importance  of  the 
general  analogies. 

\c)  Per  Cur.  Hcdl  v.  Ctrndtr,  2 
C.  B.  N.  S.  22,  41,  26  li.  J.  a  P. 
138,  143. 
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he  IS  buying  gold ;  not  even  if  the  seller  believes  him  to 
think  so,  and  does  nothing  to  remove  the  mistake,  pro- 
vided his  conduct  does  not  go  beyond  passive  acquiescence 
in  the  self-deception  of  the  buyer.  In  a  late  case  (a)  where  Smith  v. 
the  defendant  bought  a  parcel  of  oats  by  sample  believing  "^  ^ 
them  to  be  old  oats,  and  sought  to  reject  them  when  he 
found  they  were  new  oats,  it  was  held  that  "  a  belief  on 
the  part  of  the  plaintiff  that  the  defendant  was  making  a 
contract  to  buy  the  oats  of  which  he  offered  him  a  sample 
under  a  mistaken  belief  that  they  were  old  would  not 
relieve  the  defendant  from  liability  unless  his  mistaken 
belief  was  induced  by  some  misrepresentation  of  the 
plaintiff  or  concealment  by  him  of  a  fact  which  it  became 
his  duty  to  communicate.  In  order  to  relieve  the  de- 
fendant it  was  necessary  that  the  jury  -should  find  not 
merely  that  the  plaintiff  believed  the  defendant  to  believe 
that  he  was  buying  old  oats,  but  that  he  believed  the 
defendant  to  believe  that  he,  the  plaintiff,  was  contracting 
to  sell  old  oats."  "There  is  Ho  legal  obligation  on  the 
vendor  to  inform  the  purchaser  that  he  is  under  a  mistake 
not  induced  by  the  act  of  the  vendor"  (6);  and  therefore 
the  question  is  whether  we  have  to  do  merely  with  a 
motive  operating  on  the  buyer  to  induce  him  to  buy,  or 
with  one  of  the  essential  conditions  of  the  contract  (c). 
"Videamus,  quid  inter  ementem  et  vendentem  actum 
sit"  (d):  "the  intention  of  the  parties  governs  in  the 
making  and  in  the  construction  of  all  contracts ''  (e) :  this 
is  the  fundamental  rule  by  which  all  questions,  even  the 
most  refined,  on  the  existence  and  nature  of  a  contract 
must  at  last  come  to  be  decided. 

(a)  Smith  V.  Hughes,  L.  II.  6  Q.  actual  fraud:  the  sale  being  wholly 

B.  597 :  per  Cockburn,  C.  J.  p.  603 ;  void  in  any  case, 

per  Hannen,  J.  p.  610.     The  some-  (&)  Ibid,  ptr  BUckbum,  J.  p.  607. 

what  refined  distinction  here  taken  (c)  Ibid,  per  Cockburn,  C.  J. 

does  not  seem  to  exist  in  the  civil  (d)  Julianus  in  D.  18.  1.  de  cont 

Uw.     D.  19  1.  de  act.  empt.  11  §  5 :  empt.  41  pr.                                    , 

Savijmy,  3.  293,  according  to  whom  {e)  Per  Cur.  BamUrnuin  v.  White, 

it  makes  no  difference  whether  there  1 0  C.  B.  N.  S.  844,  860,  31  L.  J.  C\ 

be  on  the  part  of  the  vendor  igno-  P.  28,  32. 
ranoe,  passive  knowledge,  or  even 


Digitized  by  VjOOQ IC 


454  MISTAKE. 

Cox  V.  Another  curious  case  of  this  class  is  Cox  v.  Pi^ifdice  (o). 

The  declaration  contained  a  count  in  assumpsit  as  on  a 
warranty,  and  the  common  money  counts.  The  nature  of 
the  material  facts  will  suflBciently  appear  by  the  following 
extract  from  the  judgment  of  Bay  ley,  J.: — 

"What  did  the  plaintiffs  bargain  to  buy  and  the  defendants  to 
Bell  ?  They  both  understand  [*ic]  that  the  one  agreed  to  buy  and 
the  other  to  sell  a  bar  contaiiiii>g  such  a  quantity  of  silver  as  should 
appear  by  the  assay,  and  the  quantity  ia  fixed  by  the  assay  and  paid 
for ;  but  through  some  mistake  in  the  assay  the  bar  turns  out  not 
to  contain  the  quantity  represented  but  a  smaller  quantity.  The 
plaintiff  therefore  may  rescind  the  contract  and  bring  money  ha«l 
and  received,  having  offered  to  return  the  bar  of  silver.** 

And,  by  Dampier,  J.: — "The  bargain  was  for  a  bar  of 

silver  of  the  quality  ascertained  by  the  assay-master,  and 

it  is  not  of  that  quality.     It  is  a  case  of  mutual  error," 

Thepe  judgments  went  farther  tlian  was  necessary  to  the 

decision  (6),  for  a  verdict  had   been  taken  only  for  the 

diflference  in  value. 

Cases  of         It  is  important  to  distinguish  from  the  cases  above  con- 

deBcription  sidered  another  class  where  persons  who  have  contracte<l 

on  Bales  of  for  the  purchase  of  real  property  or  interests  therein  have 

perty  dU-   heen  held  entitled  -at  law  (c)  as  well  as  in  equity  {d)  to 

tinguished.  rescind  the  contract  on  the  ground  of  a  misdescription  of 

the  thing  sold  in  some  particular  materially  affecting  the 

title,  quantity,  or  enjoyment  of  the  estate.     In  some  of 

these  cases  language  is  used  which,  taken  alone,  might 

lead  one  to  suppose  the  agreement  absolutely  void ;  and  in 

one  or  two  (e,g,  Torrance  v.  Bolton)  there  is  some  real 

difficulty  in  drawing  the  line.     But  they  properly  belong 

to  the  head  of  Misrepresentation,  or  else  (which  may  be 

(a)  8  M.  &  S.  844.  (c)  Plight  ▼.  Booth,  1  Bing.  N.  C. 

(6)    And  certainly  farther  than  870,  PhiUipt  v.  Caldcleugh^  L.  R  4 

the  dvU  law:  see  D.  18.  1.  de  cont.  Q.  B.  159. 

empt  14,  where  though  a  bracelet  {d)  Stanton  v.  TatienaU,  1  Sm.  k 

••  quae  aurea  dicebatur  *'  should  be  G.  529,  Earl  of  Durham  v.  Legard, 

found  *'  magna  ex  parte  aenea,"  jet  34  Beav.  611,  Torranct  v.  lioium,  8 

**venditionem  esse  coDBtatideo,  quia  Ch.  118.     See  authoritid  coUected 

auri  aliquid  habuit."  in  Dart,  V.  &  P.  114  sqq. 


Digitized  by  VjOOQ IC 


AS  TO  EXISTENCfE  OF  SUBJECT-MATTEK.  455 

the  sounder  view  where  applicable)  (a)  are  cases  where  the 
contract  is  rather  broken  than  dissolved.  A  man  is  not 
bound  to  take  a  house  or  land  not  corresponding  to  the 
description  by  which  he  bought  it  any  more  than  he  is 
bound  'to  accept  goods  of  a  different  denomination  from 
what  he  ordered,  or  of  a  diflFerent  quality  from  the  sample. 
Mistake  or  no  mistake,  the  vendor  has  failed  to  perform 
his  contract.  The  purchaser  may  say:  "You  ofiered  to 
sell  me  a  freehold :  that  means  an  imincumbered  freehold, 
and  I  am  not  bound  to  take  a  title  subject  to  covenants"  (6): 
or,  "  You  offered  to  sell  an  absolute  reversion  in  fee  simple: 
I  am  not  to  be  put  off"  with  an  equity  of  redemption  and 
two  or  three  Chancery  suits  (c).  I  rescind  the  contract 
and  claim  back  my  deposit."  Cases  of  this  kind,  there- 
fore, are  put  aside  for  the  present. 

Again,  an  agreement  is  void  if  it  relates  to  a  subject-  Subject- 
matter  (whether  a  material   subject  of  ownership   or  aJ^^^f°^ 
particular  title  or  right)  contemplated  by  the  parties  as  enoe. 
existing  but  which  in  fact  does  not   exist.     Herein,  as 
before,  everything  depends  on  the  intention  of  the  parties, 
and  the  question  is  whether  the  existence  of  the  thing 
contracted  for  or  the  state  of  things  contemplated  was  or 
was  not  presupposed  as  essential  to  the  agreement.     Such 
is  presumed  to  be  the  imderstanding  in  the  case  of  sale. 
The  Indian  Contract  Act,  s.  20,  gives  the  rule  in  rather 
wide  language : — 

Where  both  the  parties  to  an  agreement  are  under  a  Indian 
mistake  as  to  a  matter  of  fact  essential  to  the  agreement,  2^*7^ 
the  agreement  is  void. 

(a)  The  difference  is  purely  theo-  One  cannot  compare  a  specific  sale 

retical ;  for  if  it  be  an  actual  breach  of  land   to  a   non-specifio  sale  of 

of  contract  the  purchaser  can  re-  goods :    but    the    contract   is    not 

cover  only  nominal  damages :  Bain  merely  to  seU  specific  land,  but  to 

V.  Fotkeryill,  L.  R.  7  H.  L.  158,  give  a  certain  kind  of  title, 

confirming  Flureau  v.  Thomhillf  2  (6)  PhiUipa  v.  CaldeUugk,  L.  E.  4 

W.   BL   1078.     The  analogy  sug-  Q.  B.  169. 

gested  in  the  text  should  perhaps  be  (c)  Torrance  v.  Bolton,  8  Ch.  1 18 : 

confined  to  cases  where   the   mis-  see  at  p.  124. 
description  goes  to  matter  of  title. 
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Illusira.         The  illustrations  are  these  : — 

a.  A.  agrees  to  sell  to  B.  a  specific  cargo  of  goods 
supposed  to  be  on  its  way  from  England  to  Bombay.  It 
turns  out  that,  before  the  day  of  the  bargain,  the  ship 
conveying  the  cargo  had  been  cast  away  and  the  goods 
lost.  Neither  party  was  aware  of  these  facts.  The  agree- 
ment is  void. 

Couturier  This  was  assumed  in  the  House  of  Loids  and  by  all  the 
judges  in  Couturier  v.  Hastie  (a),  where  the  only  question 
in  dispute  was  on  the  effect  of  the  special  terms  of  the 
contract. 

6.  A.  agrees  to  buy  from  B.  a  certain  horse.  It  turns 
out  that  the  horse  was  dead  at  the  time  of  the  bargain, 
though  neither  party  was  aware  of  the  fact.  The  agree- 
ment is  void  (6). 

We   may   add   a  like   example   from   the   Digest     A. 

agrees  with  B.  to  buy  a  house  belonging  to  B.     The  house 

has  been  burnt  down,  but  neither  A.  nor  B.  knows  it. 

Here  there  is  not  a  contract  for  the  sale  of  the  land  on 

which  the  house  stood,  with  compensation  or  otherwise, 

but  the  sale  is  void  (c). 

Same  prin-      In  like  manner  a  sale  of  shares  in  a  company  will  not 

pl^ed  to      ^^  enforced  if  at  the  date  of  the  sale  a  petition  for  winding 

sale  of       up  has  been  presented  of  which  neither  the  vendor  nor 

the  purchaser  knew  (d).     But  the  ignorance  of  the  buyer 

(a)  5  H.  L.  C.  673.    For  a  fuller  empt  57,  pr.    Domum  em!  cum  earn 

account  of  the  case,  and  the  relation  et  ego  et  venditor  combustam  ig- 

of  this  class  of  cases  to  the  doctrine  noremus ;  Nerva,  Sabinus,  Ca8ain^ 

of  impossibility  of  performance,  see  nihil  venii^se  quamvis  area  maneat, 

p.  8S7|  above.  pecuniamque  solutam  condici  p<«ae 

(6)  Pothier,  Contrat  de  Ventf,  §  4,  aiunt.  (^p.  I'apinian,  eod.  tit,  58. 
cited  5  H.  L.  C.  678,  sajs  :  "Si  Arboribus  quoque  vento  deiectis  \el 
done,  ignorant  que  mon  cheval  est  abeumptis  igne  dictum  est  emp- 
mort,  je  le  vends  k  quelqu'un,  il  n*y  tionem  fundi  non  videri  esse  con- 
aura  pas  un  contrat  de  vente,  faate  tractam  si  contemplatione  illarum 
d*une  chose  qui  en  soit  Tobjet"  Cp.  arborum,  veluti  oliveti,  fundus  corn- 
Code  Civ.  1601.  "Si  au  moment  de  parabatur,  sive  sdeate  sive  ignorante 
U  vente  la  chose  vendue  ^tait  p^rie  venditore. 

en  totality  la  vente  serait  nulle:'*=  {d)  £mmer9ati*$  co.    1    Ch.   433, 

Italian  Code,  1461.  expld.  3  Ch.  891,  per  Page  Wood, 

(c)  Paulus  in  D.  is.  1.  de  cont.  L.  J. 
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only  in  similar  circumstances  does  not  of  itself  invalidate 
the  sale.  It  seems  however  that  the  sale  would  be  void- 
able on  the  ground  of  fraud  if  the  seller  knew  of  the 
buyers  ignorance,  but  that  such  knowledge  should  be 
distinctly  and  completely  alleged  (a).  An  agreement  to 
take  new  shares  in  a  company  which  the  company  has  no 
power  to  issue  is  also  void,  and  money  paid  under  it  can 
be  recovered  back  (6). 

c.  A-  being  entitled  to  an  estate  for  the  life  of  B,  agrees  To  annui- 
to  sell  it  to  C.     B.  was  dead  at  the  time  of  the  agreement,  {J^j^. 
but  both  parties  were  ignorant  of  the  fact.    The  agreement  tere  ts. 
is  void. 

This  was  so  held  at  law  in  StrickUtnd  v.  Tardier  (c). 
There,  at  the  date  when  the  sale  of  a  life  annuity  was 
completed,  the  life  had  dropped  unknown  to  both  vendor 
and  purchaser:  it  was  held  that  the  purchase  money 
might  be  recovered  back  as  on  a  total  failure  of  con- 
sideration. So  in  Hitchcock  v.  Giddlngs  (d)  a  remainder-  ' 
man  in  fee  expectant  on  an  estate  tail  had  sold  his  interest, 
a  recovery  having  been  already  suffered  unknown  to  the 
parties :  a  bond  given  to  secure  the  purchase  money  was 
set  aside.  "  Here  is  an  estate  which  if  no  recovery  had 
been  suffered  was  a  good  one.  Both  parties,  being  equally 
ignorant  that  a  recovery  had  been  suffered,  agree  for  the 
sale  and  purchase  of  the  estate,  and  the  purchaser  is  con- 
tent to  abide  the  risk  of  a  recovery  being  subsequently 
suffered.  He  conceives  however  he  is  purchasing  some- 
thing, that  he  is  purchasing  a  vested  interest.  He  is  not 
aware  that  such  interest  has  already  been  defeated.  .  .  . 
[The  defendant]  has  sold  that  which  he  had  not — and 
shall  the  plaintiff*  be  compelled  to  pay  for  that  which  the 

(a)  Bowman   v.  Rudge,    L.   R.  3  L.  R.  6  C.  P.  54,  in  Ex.  Ch.  tb.  222 ; 

Q.  B.  689,  697.    The  Roman  lawyers  Ex  parU  Alison,  16  Eq.  894.  9  Ch. 

seem  to  have  treated  the  presmnp-  1,  24 ;   Ex  parte  Campbell^  &c.  10 

tion  of  ctolus  as  absolute  if  the  seller  £q.  417,  9  Cb.  1,  12. 
knew  the  facts.    See  the  continua-  [c)  7  Ex.  208,  22  L.  J.  Ex.  115. 

tion  of  the  passages  above  cited.  {d)  4  Pri  (Gx.  in  £q.)  135,  and 

(6)  Bank  of  Hindustan  ▼.  Alison,  better  in  Dan.  1. 
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defendant  had  not  to  give  ? "  (a).  More  recently,  in 
Cochrane  v.  Willis  (6),  an  agreement  had  been  made 
between  a  remainderman  and  the  assignee  of  a  tenant  for 
life  of  a  settled  estate,  founded  on  the  assignee's  supposed 
right  to  cut  the  timber.  The  tenant  for  life  was  in  fact 
dead  at  the  date  of  the  agreement  The  Court  refused  to 
enforce  it,  as  having  been  entered  into  on  the  supposition 
that  the  tenant  for  life  was  alive,  and  only  intended  to 
take  effect  on  that  assumption.  So  a  life  insurance  cannot 
be  revived  by  the  payment  of  a  premium  within  the  time 
allowed  for  that  purpose  by  the  original  contract,  but  after 
the  life  has  dropped  unknown  to  both  insurers  and  assured, 
although  it  was  in  existence  when  the  premium  became 
due,  and  although  the  insurers  have  waived  proof  of 
the  party's  health,  which  by  the  terms  of  renewal  they 
might  have  required :  the  waiver  applies  to  the  proof  of 
health  of  a  man  assumed  to  be  alive,  not  to  the  fact  of  his 
being  alive  (c). 
Purchase  The  case  of  Bingham  v.  Bingham  (d),  which  was  relied 
already  ^  on  in  the  argument  of  Cochrane  v.  Willis  and  in  the 
^e's  own.  judgment  of  Turner,  L.  J.  must  be  considered  as  belonging 
Bingham.  *  to  this  class.  As  in  Cochnne  v.  Willis,  the  substance  of 
the  facts  was  that  a  purchaser  was  dealing  with  his  own 
property,  not  knowing  that  it  was  his.  This  consideration 
seems  to  remove  the  doubt  expressed  by  Story  (e),  who 
criticizes  it  as  a  case  in  which  relief  was  given  against  a 
mere  mistake  of  law.  But,  with  all  respect  for  that 
eminent  writer,  his  objection  is  inapplicable.  For  the  case 
does  not  rest  on  mistake  as  a  ground  of  special  relief  at 
all.  There  was  a  total  failure  of  the  supposed  subject- 
matter  of  the  transaction,  or  perhaps  we  should  rather  say 
it  was  legally  impossible.  We  have  already  pointed  out 
the  resemblance  of  this  class  of  cases  to  some  of  those 
considered  in  the  last  chapter.     The  one  party  could  not 

(o)  Dan.  at  p.  7.  27  L.  J.  C.  P.  169. 

(6)  1  Ch.  58.  (d)  1  Ves.  Sr.  126,  BeU*u  supp.  79. 

(c)  Prttchard  v.  Merchant  Life  (e)  Eq.  Jurisp.  §  124. 
Awurance  Society,  8  C.  B.  N.  S.  622, 
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buy  what  was  his  own  already,  nor  could  the  other  (in  the 
words  of  the  judgment  as  reported)  be  allowed  "to  run 
away  with  the  money  in  consideration  of  the  sale  of  an 
estate  to  which  he  had  no  right  '*  (a).  So  we  find  it 
treated  in  the  Roman  law  quite  apart  from  any  question 
of  mistake,  except  as  to  the  right  of  recovering  back 
money  paid  under  the  agreement.  A  stipulation  to  pur- 
chase one's  own  property  is  "  naturali  ratione  inu tills  "  as 
much  as  if  the  thing  was  destroyed,  or  not  capable  of 
being  private  property  (b). 

Such  an  agreement  is  nought  both  at  law  and  in  equity, 
without  reference  to  the  belief  or  motive  which  deter- 
mined it. 

Moreover  the  difficulty  was  cleared  up  by  Lord  West- A«rree- 
biuy ,  though  not  quite  on  this  broad  ground,  m  a  recent  pay  rent 
case  exactly  similar  in  principle.      In  Cooper  v.  Phibba  (c)  ^^' p^" 
A.   agreed  to  take  a  lease  of  a  fishery  from  B.,  on  theperty: 
assumption  tliat  A.  had  no  estate  and  B.  was  tenant  in  phitbs.*' 
fee.     Both  parties  were  mistaken  at  the  time  as  to  the 
effect  of  a  previous  settlement ;    and   in   truth   A.   was 
tenant  for  life  and  B.  had  no  estate  at  all.     It  was  held 
that  this  agreement  was  invalid.     Lord  Westbury  stated 
the  ground  of  the  decision  as  follows :— "  The  result  there-  l^rd 
fore  is  that  at  the  time  of  the  agreement  for  the  lease  bury'a 
which  it  is  the  object  of  this  petition  (cZ)  to  set  aside,  the  ^^^^^' 
parties  dealt  with  one  another  under  a  mutual  mistake  as  ignoraruia 
to  their  respective  rights.     The  petitioner  did  not  suppose  *"'*"• 
that  he  was,  what  in  truth  he  was,  tenant  for  life  of  the 
fishery.     The  other  parties  acted  under   the   impression 
given  to  them  by  their  father  that  he  (their  father)  was 
the  owner  of  the  fishery  and  that  the  fishery  had  descended 

(a)  The  case  ia  considered,  among  rfve  sciena,  rive  ignorans  emi;  sed  bi 

other  authoriticB,  and  upheld  on  the  ignorans  emi,  quod  golvero  repetere 

true  ground,  in  StewaH  v.  StewaH,  6  potero,  quia  nulla  obligatio  fuit : 

CI.  ft  F.  at  p.  968 ;  cp.  the  remarks  D.  18.  1.  de  cont.  empt  16  pr. 

of  Hall,  V.-C.  in  Jones  v.  Clijff^,  (r)  L.  R.  2  H.  L.  149. 

3  Ch.  D.  779,  790.  W  -A.  Cause  Petition  in  toe  Irish 

(6)  Gaitv  L  D.  44.  7.  de.  obL  et  Court  of  Chancery, 
act  1  §  1 0.  Suae  rei  emptio  non  Valet, 
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to  them.  In  such  a  state  of  things  there  can  be  no  doubt 
of  the  rule  of  a  court  of  equity  with  regard  to  the  dealing 
uith  that  agreement.  It  is  said  *  Ignoraniia  iuris  haud 
€xcusat'\  but  in  that  maxim  the  word  *  ins'  is  used  in  the 
sense  of  denoting  general  law,  the  ordinary  law  of  the 
coimtry.  But  when  the  word  '  ius '  is  used  in  the  sense  of 
denoting  a. private  right,  that  maxim  has  no  application. 
Private  right  of  ownership  is  a  matter  of  fact ;  it  may  be 
the  result  also  of  matter  of  law ;  but  if  parties  contract 
under  a  mutual  mistake  and  misapprehension  as  to  their 
relative  and  respective  rights,  the  result  is  that  that 
agreement  is  liable  to  be  set  aside  as  having  proceeded 
upon  a  common  mistake.  Now  that  was  the  case  with 
these  parties — the  respondents  believed  themselves  to  be 
entitled  to  the  property,  the  petitioner  believed  that  he 
was  a  stranger  to  it,  the  mistake  is  discovered  and  the 
agreement  cannot  stand  "  (a). 

Broiighton      The  principle  here  laid  down  also  covers  Broughton  v. 

V.  Hutt      jj^^^  ^j^      rpj^^j,^  ^j^^  j^^jj.  ^^  j^^y  ^f  ^  shareholder  in  a 

company  joined  with  several  other  shareholders  in  giving 
a  deed  of  indemnity  to  the  directors,  believing  that  the 
shares  had  descended  to  him  as  real  estate,  whereas  they 
were  personal  estate.  The  deed  was  held  to  be  void  as 
against  him  in  equity  at  all  events,  and  probably  at  law. 
"  The  plaintiflF  never  intended  to  be  bound  unless  he  was 
a  shareholder,  and  the  defendants  never  intended  him  to 
be  bound  unless  he  was  so."  Here  the  mistake  was  plainly 
one  of  fact  within  Lord  Westbury  s  definition,  namely  as 
to  the  character  of  the  shares  by  the  constitution  of  the 
particular  company.  It  is  submitted,  however,  that  an 
erroneous  fundamental  assumption  made  by  both  parties 
even  as  to  a  general  rule  of  law  might  well  prevent  any 
valid  agreement  from  being  formed  (c). 
Assign-  In  the  same  way  an  agreement  to  assign  a  lease  for  lives 

r^^'ffr     would  be  inoperative  if  all  the  lives  had  dropped  unknown 

lives. 

(a)  li.  R.  2  H.  L,  170.  (c)  Cp.    McCarthy    v.   Dtcaix,  2 

(6)  8  De  G.  &  J.  501.  Russ.  &  My.  6H. 
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to  the  parties.  But  the  only  thing  which  the  parties  can 
here  be  supposed,  in  the  absence  of  expressed  condition  or 
warran  ty,  to  assume  as  essential  is  that  the  lease  is  sub- 
sisting, that  i.s,  that  at  least  one  of  the  lives  is,  not  that 
they  all  are  still  iu  existence.  Where  the  assignor  of  a 
lease  for  the  lives  of  A.,  B.,  and  C,  expressly  covenanted 
with  the  assignee  that  the  lease  was  a  subsisting  lease  for 
the  lives  of  A.,  B.,  and  C,  and  the  survivors  and  survivor 
of  them,  this  was  held  to  be  only  a  covenant  that  the  lease 
^vas  subsisting,  and  not  that  all  the  lives  were  in  being  at 
the  date  of  the  assignment  (a).  That  is,  his  contract  was 
interpreted,  accordnig  to  the  general  practice  and  under- 
standing of  conveyancers,  as  a  contract  to  transfer  an 
existing  lease  for  three  lives,  not  necessarily  a  lease  for 
three  lives  all  existing. 

If  iu  any  state  of  things  otherwise  resembling  those  just  Resnlt* 
now  discussed  we  find,  instead  of  ignorance  of  the  material  oue^wtrty^ 
fact  on  both  sides,  ignorance  on  the  one  side  and  know-  »*  ignorant 
ledge  on  the  other,  then  the  matter  has  to  be  treated  material 
diflerently.    Suppose  A.  and  B.  are  the  contracting  parties;  '**''*• 
and  let  us  denote  by  X.  a  fact  or  state  of  facts  materially 
connected  with  the  subject-matter  of  the  contnxct,  which  is 
supposed  by  A.  to  exist,  but  which  in  truth  dues  not  exist, 
and  is  known  by  B.  not  to  exist.     Then  we  have  to  ask 
these  questions : — 

1.  Does  A.  intend  to  contract  only  on  the  supposition 
that  X.  exists  ?  which  may  be  put  in  another  way  thus : 
If  A.'s  attention  were  called  to  the  possibility  of  his  belief 
in  the  existence  of  X.  being  erroneous,  would  he  require 
the  contract  to  be  made  conditional  on  the  existence 
of  X.? 

2.  If  so — Does  B,  know  that  A.  supposes  X.  to  exist  ? 

3.  If  B.  knows  this — ^Does  he  also  know  that  A.  intends 
to  contract  only  on  that  supposition  ? 

If  the  answer  to  any  one  of  these  questions  is  in  the 

(a)  CoaUt  V.  CW/iiw,  L.R.  6  Q.B.  469,  in  Ex.  Ch.  7  Q.  B.  144. 
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negative,  it  seems  there  is  a  binding  contract  (a).  But  it 
is  to  be  observed  that  a  negative  answer  to  the  second 
question  will  generally  require  strong  evidence  to  establish 
it,  and  that  if  this  question  be  answered  in  the  affirmative, 
an  affirmative  answer  to  the  third  question  vrill  oft^n 
follow  by  an  almost  irresistible  inference.  Thus  if  a 
purchaser  of  a  reversionary  interest  subject  to  prior  life 
interests  knows  that  one  of  these  has  ceased,  and  nothing 
is  said  about  it  at  the  time  of  the  contract,  then  tho 
purchaser  can  hardly  expect  anybody  to  believe  either 
that  he  himself  overlooked  the  material  importance  of 
that  fact,  or  that  he  was  not  aware  of  the  vendor  s  ignor- 
ance of  it,  or  that  he  supposed  that  the  vendor  would  not 
treat  it  as  material  (6).  So  in  the  case  already  cited  (c) 
of  the  sale  of  shares  after  a  petition  for  the  winding-up  of 
the  company  had  been  presented,  a  distinct  allegation  in 
the  pleadings  that  the  seller  knew  of  the  buyer's  ignorance 
of  that  fact  would,  it  seems,  have  been  sufficient  to  con- 
stitute a  charge  of  fraud. 

If  the  questions  above  stated  be  all  answered  in  the 
affirmative,  either  by  positive  proof  or  by  probable  and 
uncontradicted  presumption  from  the  circumstances,  then 
it  may  be  considered  either  that  the  case  becomes  one  of 
fraud,  or  at  least  that  the  party  who  knew  the  true  state 
of  the  facts,  and  also  knew  the  other  party's  intention  to 
contract  only  with  reference  to  a  supposed  different  state 
of  facts,  is  precluded  from  denying  that  he  understood  the 
contract  in  the  same  sense  as  that  other,  namely  as  con- 
ditional on  the  existence  of  the  supposed  state  of  facts. 
Funda-  On  a  similar  principle  (as  we  have  already  mentioned 

error^pro-   incidentally)  it  is  cei-tain  that  where  fundamental  error  of 
duced  by    one  party  is  caused  by  a  fraudulent  misrepresentation,  and 
sentoSoiu   probable  that  where  it  is  caused  by  an  innocent  misrepre- 
sentation on  the  part  of  the  other,  that  other  is  estopped 

(o)  Smith  V.  Ilughei,  L.  R.  6  Q.      169. 
B,  697,  supra,  p.  453.  (c)  Botcman  v.  Hudffe,  L.  R.  3  Q. 

(6)  See   Turner  v.   Uarvey,  Jac.      B.  689. 
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from  denying  the  validity  of  the  transaction  if  the  party 
who  has  been  misled  thinks  fit  to  affirm  it. 

Does  it  follow  that  the  contract  is  in  its  inception  not 
void,  but  voidable  at  the  option  of  the  party  misled  ?     Not 
so :   for  the  fraud  or  negligence  of  the  other  must  not  put 
him  in  any  worse  position  as  regards  third  persons.    These, 
if  the  transaction  be  simply  voidable,  are  entitled  to  treat 
it  as  valid  until  rescinded,  and  may  acquire  indefeasible 
rights  under  it :  if  it  be  void  they  can  acquire  none,  how- 
ever blameless  their  own  part  in  the  matter  may  be  (a). 
Thus  there  is  a  real  diflference  between  a  contract  voidable 
at  the  option  of  one  party  and  a  void  agreement  whose 
nullity  the  other  is  estopped  as  gainst  him  from  asserting. 
In  the  case  of  contracts  to  take  shares  in  companies  an 
anomaly  is  admitted,  as  we  have  seen,  for  reasons  of  special 
necessity,  and  the  contract  is  treated  as  at  most  voidable. 
But  even  here  there  must  be  an  original  anivivs  contra- 
hendi to  this  extent,  that  the  shareholder  was  minded  to 
have  shares  in  some  company.    An  application  for  shares 
signed  in  absolute  ignorance  of  its  true  nature  and  con- 
tents, Uki^  the  bill  in  Foster  v.  Mackinnon  (a),  could  not 
be  the  foundation  of  a  binding  contract  to  take  shares. 
An  allotment  in  answer  to  such  an  application  would  be  a 
mere  proposal,  and  whether  it  were  accepted  or  not  would 
have  to  be  deteimined  by  the  ordinary  rules  of  law  in  that 
behalf  (see  Ch.  I.). 

We  may  finally  call  attention  to  a  nile  of  the  law  con-  Rule  in 
ceming  sales  by  sample  which  has  some  analogy  to  the  Hj^k^n  *^* 
rules  governing  this  last  class  of  void  agreements.     The  as  to  sale 
rule  in  question  may  be  gathered  (as  Mr.  Benjamin  has   ^  '**™^  ^' 
pointed  out)  from  Heilbutt  v.  Hickson  (6)  and  is  to  this 
effect :  "  If  a  manufacturer  agrees  to  furnish  goods  accord- 
ing to  sample,  the  sample  is  to  be  considered  as  if  free 
from  any  secret  defect  of  manufacture  not  discoverable  on 
inspection  and  unknown  to  both  parties." 

(a)  Potter  v.  Machinnon,  L.  R.  4  {h)  L.  R  7  C.  P.  433;  Benjamin 

C.  P.  704,  8upra,  p.  429.  on  Sale,  533. 
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Here  we  have  a  common  error  as  to  a  material  fact, 
namely  the  character  of  the  sample  itself  by  which  the 
character  of  the  bulk  is  to  be  tested.  But  it  is  possible  to 
put  the  parties  in  the  same  position  as  if  their  erroneous 
assumption  had  been  connect,  and  therefore  their  contract, 
instead  of  being  avoided,  is  upheld  according  to  their  true 
intention,  i.e.  as  if  the  sample  had  been  what  they  both 
supposed  it  to  be.  If  they  had  themselves  discovered  the 
mistake  in  time  they  would  have  made  the  same  contract 
with  reference  to  a  proper  sample  in  place  of  the  defective 
one.  The  result  is  thus  the  converse  of  that  which  occurs 
when  the  error  goes  to  the  matter  of  the  whole  agreement, 
as  in  the  cases  we  have  been  considering. 

Eights  and  It  appears  from  the  authorities  which  have  been  adduced 
of^Mrtv  to  ^^^^  ^  pfl-rty  to  an  apparent  agreement  which  is  void  by 
a  void  reason  of  fundamental  error  has  more  than  one  course  open 
''«^«"*-tohim. 

He  may  wait  until  the  other  party  seeks  to  enforce  the 
alleged  agreement  and  then  assert  the  nullity  of  the  trans- 
action by  way  of  defence  (a).  If  he  think  fit  he  may  also 
take  the  opportunity  of  seeking  by  counterclaim  to  have 
the  instrument  sued  on  set  aside  (6). 

Or  he  may  right  himself,  if  he  prefers  it,  by  coming 
forward  actively  as  plaintiflF.  Where  he  has  actually  paid 
money  as  in  perfonnance  of  a  supposed  valid  agreement, 
and  in  ignorance  of  the  facts  which  exclude  the  reality  of 
such  agreement,  he  may  recover  back  his  money  as  having 
been  paid  without  any  consideration  (the  action  "  fur 
money  received  '*  of  the  old  practice)  (c).  He  paid  on  the 
supposition  that  he  was  discharging  an  obligation,  whereas 
there  was  in  truth  no  obligation  to  be  discharged. 

(a)  As   to    the  proper  mode   of  the  doctrine  assumed  in  MoUtfn  v. 

pleading  such  a  defence  under  the  West  Mottyn  Coal  and  Iron  Co^  1 

uld  practice   at   common   law,  see  C.  P.  D.  145,  that  it  is  needful  for 

notes  (6)  and  (c),  p.  404  of  the  first  this  purpose  to  obtain  a  transfer  of 

edition  of  thin  book.  the  actiun  to  the  Chancery  Division. 

(6)  Storey  v.  WaddU  (C.  A.),  4  Q.  (c)  E.g.,  Cox  v.  Prentice,  3  M.  &  S. 

B.  D.  289,  seems  to  overrule  virtually  348. 
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Moreover  he  may  sue  in  the  Chancery  Division,  whether 
anything  has  been  done  under  the  supposed  agreement  or 
not,  to  have  the  transaction  declared  void  and  to  be  relieved 
from  any  possible  claims  in  resj)ect  thereof  (a). 

On  the  other  hand,  although  he  is  entitled  to  treat  the  ElecUou 
supposed  agreement  as  void,  and  is  not  as  a  rule  prejudiced  origi^v 
by  anything  he  may  have  done  in  ignorance  of  the  true  ^^^  •«">«• 
state  of  the  facts,  yet  after  that  state  of  facts  has  come  to 
his   knowledge  he   may   nevertheless   elect  to  treat  the 
agreement  as  subsisting:  or,  as  it  would  be  more  correct  to 
say,  he  may  carry  into  execution  by  the  light  of  con-ect 
knowledge  the  former  intention  which  was  frustrated  by 
want  of  the  elements  necessary  to  the  formation  of  any 
valid  agreement.     It  is  not  that  he  confirms  the  original 
transaction  (except  in  a  case  where  there  is  also  misre- 
presentation, see  p.  4C2),  for  there  is  nothing  to  confirm, 
but  he  enters  into  a  new  one. 

It  might  be  thought  to  follow  that  in  cases  within  the 
Statute  of  Frauds  or  any  other  statute  requiring  certain 
forms  to  be  observed,  we  must  look  not  to  the  original  void 
and  improperly  so-called  agreement,  but  to  the  subsequent 
election  or  confirmation  in  which  the  only  real  agreement 
is  to  be  found,  to  see  if  the  requirements  of  the  statute 
have  been  complied  with.  No  express  authority  has  been 
met  with  on  this  pomt.  But  analogy  is  in  fevour  of  a 
deliberate  adoption  of  the  form  already  observed  being 
held  sufficient  for  the  purpose  of  the  new  contract  (6). 

A  note  on  Bracton's  treatment  of  the  subject  of  funda- 
mental error  will  be  found  in  the  Appendix  (c). 

(d)  All   causes  and  matters  for  eery  Division  by  s.  84  of  the  Su- 

{inter  alia)  the  setting  aside  or  can-  preme   Court   of    Judicature    Act, 

cellation  of  deeds  or  other  written  1878. 

ixistnimenta    (which    formerly    be-  (6)  Stewart  v.  Eddotces,  L.  R.  9 

longed  to  the  exclusive  jurisoiction  C.  P.  311 ;  tupra,  p.  175. 

of  equity)  are  assigned  to  the  Chan-  (c)  Note  I. 


HH 
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Part  3.  Mistake  in  EXPREssma  true  Consent. 


Mistake  in 
expressing 
intention : 
generally 
occurs  in 
writing. 


Classifica- 
tion of 
cases  ac- 
cording to 
the  reme- 
dies ap- 
plicable : 

1.  General 
roles  of 
construc- 
tion. 

2.  Special 
equitable 
rules  of 
construc- 
tion. 

8.  Special 
equitable 
remedies. 


This  occurs  when  persons  desiring  to  express  an  inten- 
tion which  when  expressed  carries  with  it  legal  con- 
sequences have  by  mistake  used  terms  which  do  not 
accurately  represent  their  real  intention.  As  a  rule  it  can 
occur  only  when  the  intention  is  expressed  in  writing.  It 
is  not  impossible  to  imagine  similar  difficulties  arising  on 
verbal  contracts,  as  for  example  if  the  discourse  were 
carried  on  in  a  language  imperfectly  understood  by  one  or 
both  of  the  speakers.  But  we  are  not  aware  that  anything 
of  this  kind  has  been  the  subject  of  judicial  decision  (a). 
The  general  result  of  persons  talking  at  cross  purposes  is 
that  there  is  no  real  agreement  at  all.  This  class  of  cases 
has  already  been  dealt  with.  We  are  now  concerned  with 
those  where  there  does  exist  a  real  agreement  between 
the  parties,  only  wrongly  expressed.  Such  mistakes  as 
we  are  now  about  to  consider  were,  even  before  the  Judi- 
cature Acts,  not  wholly  disregarded  by  courts  of  law ;  but 
they  are  fully  and  adequately  dealt  with  only  by  the  juris- 
diction which  was  formerly  peculiar  to  courts  of  equity. 
We  shall  see  that  this  jurisdiction  is  exercised  with  much 
caution  and  within  carefully- defined  limits. 

On  the  whole  the  cases  of  mistake  in  expressing  inten- 
tion fall  into  three  classes : 

1.  Those  which  are  sufficiently  remedied  by  the  general 
rules  of  construction. 

2.  Those  which  are  remedied  by  special  rules  of  con- 
struction derived  from  the  practice  of  courts  of  equity. 

3.  Those  which  require  peculiar  remedies  administered 
by  the  Court  in  its  equitable  jurisdiction. 

We  proceed  to  take  the  classes  of  cases  above  mentioned 
in  order. 

(a)  See  however  PhiUipi  v.  BiHoUi,  2  a  &  C.  511,  which  comee  near  the 
supposed  case. 
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1.  Oenercd  Rides, 

Certain  simple  and  obvious  forms  of  mistaken  expres-  Clerical 
sion  can  be  set  right  without  any  special  remedies  by  the  ®"*^' 
ordinary  rules  of  construction.  Such  are  all  trifling 
mechanical  mistakes,  clerical,  verbal,  or  grammatical 
errors  (a),  omissions  which  may  be  supplied  with  cer- 
tainty from  the  context  (6),  and  even  more  substantial 
errors  when  the  instniment  itself  affords  the  means  of 
correcting  them.  The  Court  is  not  bound  by  the  strict 
meaning  of  words  when  the  context  shows  it  to  be  contrary 
to  the  true  meaning  (c).  It  has  long  been  established  that 
"false  or  incongruous  Latin  or  English  seldom  or  never 
hurteth  a  deed:  for  the  rules  are,  Falsa  orthographia  non 
mtiut  chartam.  Falsa  graminatica  non  vitiat  conces- 
sionemJ*  "  Malu  gramnuttica  non  vitiat  chartam: 
neither  false  Latin  nor  false  English  will  make  a  deed 
void  when  the  intent  of  the  parties  doth  plainly  appear'*((i). 

Where  the  length  of  the  term  is  differently  stated  in 
different  parts  of  a  lease,  the  counterpart  may  be  referred 
to  in  order  to  decide  which  is  right,  the  rule  that  the 
habendum  prevails  being  only  apHmafacie  one  (e). 

Similar  in  principle,  but  of  wider  scope,  is  the  rule  that  General 
"greater  regard  is  to  be  had  to  the  clear  intent  of  the  ^J^*  ^^' 
parties  than  to  any  particular  words  which  they  may  have  particular 

(a)  Cp.  per  Lord  Mansfield  (on  a  several  recent  cases  the  Court  has 

wdl)    3    Burr.    1635;   "Every  in-  supplied  omitted  words  {Bird's  tr. 

accuracy  of   grammar,   every    im-  8  On.  D.  214)  and  clauses  (Danid*8 

propriety  of  terms,  shall  be  corrected  sett.  tr.  1  Ch.  D.  875,  a  limitation 

by  the  general  meaning,  if  that  be  in  favour  of  daughters  as  well  as 

clear  and  manifest."  sons  restored,  Oreentcood  v.  Orem- 

(&)  For  a  strikiog  case  of  omis-  iwodf  5  Ch.  D.  954,  an  omitted  life 

sion  supplied  by  a  court  of  law  in  a  interest    supplied  by  aid  of  subse- 

wiU  see  Doc  d.  Leach  v.  Mtddem^  6  quent  context);  Rtdfern  v.  Brt/ninff, 

East    486,    where    an    alternative  6  Ch.  D.  133. 
clause  being  imperfect  the  missing  (c)  Per  James,  L.  J.  Qreenwood  v. 

tdtemative  was  supplied  as  obviously  Oreeivwood,  5  Ch.  B.  at  p.  956. 
omitted  :    and  as  to   implying  an  {d)  Shepp.  Touchst.  55,  87 :  cp. 

omitted  case  where  there  are  limita-  ib,  369. 

tions  on  alternative  contingencies,  (e)  Burchdi  v.  Olarh  (C.  A.)  2 

Oo/tonv.i)aw«,  L.  R.  4C.  P.  ;69,  C.  P.D.  88. 


Savage  v.  Tyen^  7  Ch.  356,  363.    In 
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mistaken 
or  repug- 
nant eX' 
preemons. 


used  in  the  expression  of  their  intent "  (a).  In  a  modem 
case  in  the  House  of  Lords  the  rule  was  laid  down  and 
acted  upon  that  "  both  courts  of  law  and  of  equity  may 
correct  an  obvious  mistake  on  the  face  of  an  instrument 
without  the  slightest  difficulty  "  (6).  Here  a  draft  agree- 
ment for  a  separation  deed  had  by  mistake  been  copied  so 
as  to  contain  a  stipulation  that  the  husband  should  be 
indemnified  against  his  own  debts :  but  it  was  held  that 
the  context  and  the  nature  of  the  transaction  clearly 
showed  that  the  wife's  debts  were  meant,  and  that  in 
framing  the  deed  to  be  executed  under  the  direction  of  the 
Court  in  pursuance  of  the  agreement  the  mistake  must  be 
corrected  accordingly.  So  the  Court  may  presume  from 
the  mere  inspection  of  a  settlement  that  words  which, 
though  they  make  sense,  give  a  result  which  is  unreason- 
able and  repugnant  to  the  general  intention  and  to 
the  usual  frame  of  such  instruments,  were  inserted  by 
mistake  (c). 

An  agreement  has  even  been  set  aside  chiefly,  if  not 
entirely,  on  tbe  ground  that  the  unreasonable  character  of 
it  was  enough  to  satisfy  the  Court  that  neither  party 
could  have  understood  its  true  effect :  such  at  least  appears 
to  be  the  meaning  of  Lord  Eldon's  phrase,  "  a  surprise  on 
both  parties"  (d).  The  agreement  itself  purported  to  bind 
the  tenant  of  a  leasehold  renewable  at  arbitrary  (and  in 
fact  always  increasing)  fines  at  intervals  of  seven  years  to 
grant  an  underlease  at  a  fixed  rent  with  a  perpetual  right 
of  renewal.  The  lessor  was  in  his  last  sickness,  and  there 
was  evidence  that  he  was  not  fit  to  attend  to  business. 
Charges  of  fraud  were  made,  as  usual  in  such  cases,  but  not 
sustained :  the  decision  might  however  have  been  put  on 


(a)  Per  Cur.  (Ex.  Ch.),  Ford  v. 
Beech,  11  Q.  B.  at  p.  866, 17  L.  J. 
Q.  B.  at  p.  116. 

(6)  Wtlson  V.  WUion,  6  H.  L.  C. 
40,  66,  per  Lord  St.  LeoDards,  and 
ieeWiinote,V.  &P.  171. 

(c)  JUDela  Timclte's seUltment,  10 


£q.  599,  603;  where  howerer  the 
mistake  was  alfeo  established  by 
evidence. 

(d)  Willan  v,  Wilkin,  15  Ve«.  6. 
84 ;  affirmed  in  Dom.  Proc.  2  Dow. 
275,  278. 
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the  ground  of  undue  influence,  and  was  so  to  some  extent 
by  Lord  Redesdale. 

Again,  there  is  legal  as  well  as  equitable  jurisdiction  to  General 
restrain  the  effect  of  general  words  if  it  sufficiently  appears  ^^^^ 
by  the  context  that  they  were  not  intended  to  convey  context, 
their    apparent  unqualified    meaning.      It  was  held   in 
Bronming  v.  Wi*ight  (a)  that  a  general  covenant  for  title 
might  be  restrained  by  special  covenants  among  which  it 
occurred.     And  the  same  principle  was  again  deliberately 
asserted  shortly  afterwards  (in  a  case  to  the  particular  facts 
of  which  it  was  however  held  not  to  apply): — 

**  However  general  the  words  of  a  covenant  may  be  if  standiDg 
alone,  yet  if  from  other  covenants  in  the  same  deed  it  is  4>lainly  and 
irresistibly  to  be  inferred  that  the  party  could  not  have  intended  to 
use  the  words  in  the  general  sense  which  they  import,  the  Court  will 
limit  the  operation  of  the  general  words '*  (6). 

Similarly  the  effect  of  general  words  of  conveyance  is 
confined  to  property  of  the  same  kind  with  that  which  has 
been  specifically  described  and  conveyed  (c).  When  there 
is  a  specific  description  of  a  particular  kind  of  property, 
followed  by  words  which  prima  fade  would  be  sufficient 
to  include  other  property  of  the  same  kind,  it  has  been 
held  that  those  words  do  not  include  the  property  not 
specifically  described,  on  the  principle  eocpi^essio  unius  est 
exelusio  alteriua  (d), 

(a)  2  R  &  P.  13,  26 :  but  it  was  (inter  alia)  twelve  messuages  and 
alscrthought  the  better  constmction  twenty  acres  of  land  in  Chelsea, 
to  take  the  clause  in  question  as  The  conusor  Lad  less  than  twenty 
being  actnaUy  part  of  a  special  acres  of  land  in  Chelsea,  but  nine- 
covenant,  and  so  no  general  cove-  teen  messuages.  It  was  decided 
nant  at  sIL  that    although    all   the  messuages 

(6)  ffeste  Y.  SUvensorit  3  B.  &  P.  would  have  passed  under  the  general 

565,  574.  description  of  hind  if  no  less  number 

(c)  Rooke  V.  Lord  Kemingtony  2  of  messuages  had  been  mentioned, 
K.  &  J.  753,  771.  The  same  prin-  yet  the  mention  of  twelve  messiiages 
dple  applies  to  general  words  in  the  prevented  any  greater  number  from 
statement  of  a  company's  objects  in  passing  under  the  description  of 
its  memorandum  of  association.  land;  and  that  parol  evidence  was 
AMury,  dx,  Co,  v,  Riche,  L.  R.  7  admissible  to  show  first  that  there 
H.  L.  653 .  were  in  fact  nineteen  messuages,  this 

(d)  Denn  r.  Wilford,  8  Dow.  &  being  no  more  than  was  necessary  to 
Ry.  549.  The  case  was  a  curious  explain  the  nature  and  character 
one.      A  fine  had  been  levied  of  of  the  property;  next  (as  a  oonse- 


Digitized  by  VjOOQ IC 


470  MISTAKE. 

Obeerva-  Before  we  deal  with  the  following  heads  it  will  be 
nUes  of  relevant  to  observe  that  the  questions  arising  under  them 
evidence  are  for  the  most  part  either  questions  of  evidence,  or  mixed 
ted^h^'  questions  of  evidence  and  construction.  This  demands 
*l»e  f^^-  some  preliminary  explanation. 

The  end  proposed  is  to  give  eflFect  to  the  true  intention 
of  the  parties  concerned. 

Intention  has  to  be  inferred  from  words,  or  conduct,  or 
both. 

In  making  these  inferences  conduct  must  generally  be 
interpreted,  and  words  may  often  be  interpreted,  by 
reference  to  other  relevant  circumstances  of  the  trans- 
action. • 
Evidence  And  the  rules  which  guide  a  court  of  justice  in  deter- 
tSu^on.  mining  of  what  things  it  may  take  notice  for  the  purpase 
of  such  inferences,  and  in  what  manner  such  things  may 
be  brought  to  its  notice — in  other  words,  what  facts  are 
relevant,  and  what  proof  of  such  facts  is  required — are 
rules  of  evidence  (a). 

A  rule  of  construction  is  a  rule  for  determining  the 
inference  to  be  drawn  from  a  fact  of  a  particular  class 
when  duly  brought  under  the  notice  of  the  Court  accord- 
ing to  the  rules  of  evidence — ^the  fact,  namely,  that  persons 
have  used  words  or  combinations  of  words  such  as  come 
within  the  general  proposition  affirmed  by  the  rule.  The 
name  "  nde  of  construction  "  is  confined  by  general  usage 
to  rules  for  the  interpretation  of  written  documents  in 
matters  on  which,  in  the  absence  of  a  rule  prescribed  by 
authority,  there  might  exist  a  reasonable  doubt.  Rules  of 
construction,  therefore,  are  in  practice  closely  connected 
with,  and  their  importance  is  much  affected  by,  rules  of 
evidence  (6). 

quence  of  the  construction  thereupon  I.  Relevancy  of  Facts.     Part  11. 

adopted  by  the  Court)  which  twelve  On  Proof. 

out  of  the  nineteen  messuages  were  (6)  Cp.  Mr.  F.  Y.  Hawkins*  re- 
intended.  And  see  further  the  notes  marks  on  rules  of  construction  in 
to  Roe  v.  Tranmarr,  2  Sm.  L.  C.  the  preface  to  his  Treatise  on  the 

(a)  See  the  arrangement  of  the  Construction  of  Wills. 
Indian  Evidence  Act,  1872.     Part 
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We  are  now  conceraed  with  a  general  rule  of  evidence, 
and  the  modifications  eflfected  in  some  of  its  results  partly 
by  special  rules  of  con3trnction  and  partly  by  direct 
exceptions. 

The  principle  frotn  which  the  law  sets  out  is  one  almost  Meaning 
too  obvious  to  need  stating,  being  that  on  which  we  daily  ^^  ^®  "^ 
act  in  all  the  transactions  of  life :  namely  that  men  are  to  evidence, 
be  taken  to  mean  whdt  they  say. 

The  next  step  is  of  a  somewhat  more  artificial  character, 
but  equally  founded  in  reason.  It  is  that  men  are  taken 
to  mean  what  they  have  chosen  to  say  deliberately  and  in 
a  permanent  form  rather  than  what  they  may  have  said  in 
hasty  or  less  considered  discourse.  Hence  the  general  rule 
that  evidence  of  an  oral  agreement  is  not  admissible  to 
contradict  the  terms  of  a  written  document.  It  has  been 
thus  stated : "  The  law  prohibiie  generally,  if  not  universally, 
the  introduction  of  parol  evidence  to  add  to  a  written 
agreement,  whether  respecting  or  not  respecting  land,  or 
to  vary  it "  (a).  "  If  A.  and  B.  make  a  contract  in  writing, 
evidence  is  not  admissible  to  show  that  A.  meant  some- 
thing different  from  what  is  stated  in  the  contract  itself, 
and  that  B.  at  the  time  assented  to  it.  If  that  sort  of 
evidence  were  admitted  every  written  document  weald  be 
at  the  mercy  of  witnesses  that  might  be  called  to  swear 
anything"  (b). 

In  the  absence  of  mistake  or  fraud,  or  a  verbal  agree-  Rule  of 
metit  having  been  acted  upon  (c),  the  same  rule  prevails  ^^^^^y* 
in  equity,  and  this  in  actions  for  specific  performance  as 
well   as  in   other  proceedings,  and  whether  the  alleged 


(a)  Ma/rtin  v.  Pycrofty  2  D.  M.  G.  Ex.  814.  See  abo  Hotum  v.  Broume, 
785,  796.  We  have  not  to  consider  9  C.  B.  N.  S.  442,  30  L.  J.  C.  P. 
in  tliis  place  how  far  those  cases  106;  ffalhead  v.  Younff,  6  E.  &  B. 
must  be  deemed  really  exceptional  312,  25  L.  J.  Q.  B.  290. 

in  which  it  is  aUowed  to  be  shown  (c)  The  doctrine  of  eqtuty  as  to 

that  a  custom  of  the  country,  or  of  part  performance  rests  on  a  prin- 

trade,  though   not  expressed,  is  in  ciple  analogous  to  estoppel  {Morphett 

fact  part  of  the  contract.  v.  J<mei,  1  Swanst.  172,  181)  and 

(b)  Per  PoUock,  C.  B.  Nickd  v.  does  not  belong  to  our  present  sub- 
OocUt,  10  Ex.  191,  194,  28  L.  J.  ject. 
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variation  is  made  by  a  contemporaneous  (a)  or  a  sub- 
sequent (b)  verbal  agreement  "  Variations  verbally  agreed 
upon  .  .  .  are  not  sufficient  to  prevent  the  execution 
of  a  written  agreement^  the  situation  of  the  parties  in  all 
other  respects  remaining  unaltered  "  (c). 

When  a  question  arises  as  to  the  construction  of  a 
written  instrument  as  it  ataifids,  parol  evidence  is  not 
admissible  (and  was  always  inadmissible  in  equity  as  well 
as  at  law)  to  show  what  was  the  intention  of  the  parties. 
It  is  otherwise,  as  we  shall  presently  see,  where  it  is 
sought  to  rectify  the  instrument.  And  therefore  the 
Court  has  in  the  same  suit  refused  to  look  at  the  same 
evidence  for  the  one  purpose  and  taken  it  into  account  for 
the  other  (cZ). 

Apparent       It  ig  no  real  exception  to  this  rule  that  thouerh  "  evidence 

exceptions  ,  *    .  .  T  .         . 

at  law  and  to  vary  the  terms  of  an   agreement   m  wntmg  is   not 

in  equity,   admissible,"  yet  "  evidence  to  show  that  there  is  not  an 

agreement  at  all  is  admissible,"  as  where  the  operation  of 

a  writing  as  an  agreement  is  conditional  on  the  approval 

of  a  third  person  (c).     "  A  written  contract  not  under  seal 

is  not  the  contract  itself,  but  only  evidence — the  record  of 

the   contract.       When  the   parties   have   recorded  their 

contract,  the  rule  is  that  they  cannot  alter  or  vary  it  by 

(a)  Omerod  v.  ffardman,  5  Yes.  a  new  Terbal  agreement  intended  to 

722,  730.    Lord  St.  Leonards  (V.  supersede  an  existing  contract,  bat 

&    P.    163)  says    this    cannot    be  by  reason  of  the  Statute  of  Fraii<^ 

deemed  a  general  rule :  but  see  Hill  incapable  of  being  enforced,  cannot 

V.  WUson^  8  Ch.  888 ;  per  MeUish,  operate  as  a  mere  rescission  of  the 

L.  J.  at  p.  899.  former  contract ;  the  ground  bein^ 

(&)  Price  V.  DycTf  17  Ves.  856;  that  there  is  nothing  to  show  any 

Robinton  v.  Pagt,  3  Buss.  114,  121.  intention  of  the  parties  to  resdnd 

But  a  subsequent  waiver  by  parol,  the  first  contract  absolutely, 
if  complete  and  unconditional,  may  (c)  Price  v.  Dyer^  17  Ves.  at  p. 

be  a  good  defence ;  ib, :  Ooman  y.  864 ;  Clowet  v.  Higginmnit  1  Ves.  ft 

Saliibury,  1  Vem.  240.     And  cp.  B.  524,  where  it  was  held  (1)  that 

6  Ves.  337  a,  note.    Qu,  if  not  also  evidence  was  not  admissible  to  ex- 

at  law,  if  the  contract  be  not  imder  plain,  contradict,  or  vary  the  written 

Heal :  see  Chitty  on  Contracts,  707  agreement,  but  (2)  that  the  written 

(8th  ed.) ;  Dart,  V.  &  P.  970.     Mr.  agreement  was  too  ambiguous  to  be 

l)art's  statement  seems  too  positive,  enforced. 

for  the  case  of  Noble  v.  Ward  (L.  B.  (d)  Bradford  v.  Romnty,  80  Beav. 

2  Kz.  135)  does  not  prove  that  "a  431. 

verbal  waiver  of  a  written  agreement  (e)  Pym  v.  Campbdl,  6  £•  &  B. 

is  no  defence  at  law"  but  only  that  Z70,  874,  25  L.  J.  Q.  B.  277. 
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parol  evidence.  They  put  on  paper  what  is  to  bind  them, 
and  so  make  the  written  document  conclusive  evidence 
between  them.  But  it  in  always  open  to  the  parties  to 
show  whether  or  not  the  written  document  is  the  binding 
record  of  the  contract  '*  (a), 

"The  rules  excluding  parol  evidence  have  no  place  in 
any  inquiry  in  which  the  Court  has  not  got  before  it  some 
ascertained  paper  beyond  question  binding  and  of  full 
effect  "(6). 

So  in  Jeiv/is  v,  Berridge  (e)  it  was  held  that  a  docu- 
ment purporting  to  be  a  written  transfer  of  a  contract  for 
the  purchase  of  lands  "  was  .  .  not  a  contract  valid  and 
operative  between  the  parties  but  omitting  (designedly  or 
otherwise)  some  particular  term  which  had  been  verbally 
agreed  upon,  but  was  a  mere  piece  of  machinery  .  , 
subsidiary  to  and  for  the  purposes  of  the  verbal  and  only 
real  agreement"  And  since  the  object  of  the  suit  was  not 
to  enforce  the  verbal  agreement,  nor  "  any  hybrid  agree- 
ment compounded  of  the  written  instrument  and  some 
terms  omitted  therefrom,"  but  only  to  prevent  the  defen- 
dant from  using  the  written  document  in  a  manner  in- 
consistent with  the  real  agreement,  there  was  no  diflSculty 
/aised  by  the  Statute  of  Frauds,  "  which  does  not  make 
any  signed  instrument  a  valid  contract  by  reason  of  the 
signature,  if  it  is  not  such  according  to  the  good  faith  and 
real  intention  of  the  parties."  K  it  appears  that  a  doai- 
ment  signed  by  the  parties,  and  apparently  being  the 
record  of  a  contract,  was  not  in  fact  intended  to  operate 
as  a  contract,  then  "  whether  the  signature  is  or  is  not  the 
result  of  a  mistake  is  immaterial "  (rf). 

We  shall  see  however  that  the  heads  now  to  be  dis-  Real  ex. 

(a)  Per  Bramwell,  B.     Wake  v.  (rf)  Per  Bramwell,  B.    R09 

'..  Harrop,  6  H.  &  N.  at  p.  775,  30  L.  Hadtey,  2  H.  &  C.  227, 249, 32 

J.  Ex.  at  p.  277.  Kx.  241.     In  this  case  there  v 

(6)  Guardhousev,  Bla€kbum,li.'EL  real  contract  not  in  writing 

1  P.  &  D.  109,  115.     And  see  per  paper  prepared  in  order  to  o 

,  Page  Wood,  V.-C.  in  Druiff  v.  Lttrd  with  some  form,  which  was  sta 

Parker,  5  Eq.  131,  137.  the  time  to  contain  a  merely  m 

(c)  8  Ch.  861,  869,  860.  price." 
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ceptions  in  cussed   present  two    classes    of  really  exceptional   cases 
equity.       recognized  by  equity. 

Artificial  First,  those  in  which  equity  applies  to  instruments  of 
coiwtnic-  certain  kinds  rules  of  construction  which  (as  regards  the 
tion:  origin  actual  terms  of  the  instruments)  are  highly  artificial,  so 
them.  artificial,  indeed,  that  they  come  to  much  the  same  thing 
as  presuming  a  verbal  agreement  inconsistent  with  and 
operating  to  vary  the  written  agreement 

The  ground  on  which  these  rules  were  established  (or 
at  any  rate  which  in  modem  times  has  been  relied  on  to 
account  for  them)  was  that  the  manner  in  which  the  parties 
had  expressed  their  intention  did  not  correspond  with  their 
true  intention.  We  must  therefore  consider  the  cases 
governed  by  the  ndes  in  que«*ion  to  have  been  originally 
cases  of  relief  against  mistakca  expression.  But  since  the 
doctrine  of  equity  has  been  fixed  and  uniform  they  have 
practically  ceased  to  have  any  such  nature.  For  persons 
who  make  contracts  are  presumed  to  know  the  law  of  the 
land,  including  the  law  administered  by  courts  of  equity ; 
and  therefore  they  must  be  presumed  to  know  that  if  the 
nature  of  the  contract  and  the  terms  used  in  framing  it 
fall  within  the  scope  of  these  peculiar  rules  which  have 
now  become  fixed  rules  of  construction,  the  contract  will 
be  interpreted  accordingly.  And  in  fact  they  generally 
do  know  this,  and  use  the  accustomed  expressions  for  the 
very  reason  that  they  have  acquired  a  definite  artificial 
meaning  in  courts  of  equity.  It  seems  proper,  on  accoimt 
of  the  origin  of  these  equitable  rules,  to  say  something  of 
them  in  this  place,  though  not  to  go  into  details  belonging 
to  the  fuller  treatment  of  the  special  departments  affected 
by  them. 
Limited  In  the  other  class  of  exceptional  cases,  which  form  the 
^°^^^  last  division  of  the  subject,  courts  of  equity  have  admitted 
evidence  oral  evidence,  for  certain  purposes  and  under  certain  limi- 
JS^  tations,  to  show  that  by  reason  of  a  mistake  the  terms  of 
contract  q^  written  instrument  fail  to  express  the  real  intention  of 
the  parties,  and  that  the  real  agreement  is  different  from 
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the  written  agreement.     It  will  be  obvious  from  the  fore- 
going remarks  that  this  class  originally  included  the  last. 
We  proceed  to  consider  the  topics  thus  indicated. 


2.  Peculiar  rules  of  Construction  in  Equity, 

The  material  exceptions  to  the  rule  that  contracts  are 
construed  alike  at  common  law  and  in  equity  are — 

A.  Restricted  construction  of  general  words,  and  espe- 

cially of  releases. 

B.  Stipulations  as  to  time, 
c.  Penaltie& 

A.  Restriction  of  OeTteraZ  Woi^ds.  Restricted 

oonstruc- 

We  have  seen  that  courts  both  of  law  and  of  equity  have  tion  of 
assumed  a  power  to  put  a  restricted  construction  on  general  ^<^ 
words  when  it  appears  on  the  face  of  the  instrument  that  5^®^ 
it  cannot  have  been  the  real  intention  of  the  parties  that  than  l^ 
they  should  be  taken  in  their  apparent  general  sense.  Sw^eroe- 

Courts  of  equity  went  farther,  and  did  the  like  if  the  cUlly  in 
same  conviction  could  be  arrived  at  by  evidence  external  ^  **"^* 
to  the  instrument.  Thus  general  words  of  conveyance  (a) 
and  an  unqualified  covenant  for  title  (6),  though  not 
accompanied  as  in  Brovming  v.  Wright  (o)  by  other 
qualified  covenants,  have  been  restrained  on  proof  that 
they  were  not  meant  to  extend  to  the  whole  of  their 
natural  import. 

This  jurisdiction,  in  modem  times  a  well  established 
one,  is  exercised  chiefly  in  dealing  with  releases.  "  The 
general  words  in  a  release  are  limited  always  to  that  thing 
or  those  things  which  were  specially  in  the  contemplation 
of  the  parties  at  the  time  when  the  release  was  given  "  (d). 

{a)  TJuMuu  Y.  DcwUy  1  Biok.  801.  mistake  or  fraud  being  made  out, 

(6)  Coldeot  V.  Hm,  1  Cha.  Ca.  15,  which   ia    quite    contrary   to    the 

Bed  qu,  for  the  caee  looks  very  Uke  modem  rule, 

admitting  contemporaneous  conver-  (c)  2  B.  ft  P.  18.    Supra,  p.  469 

sation  to  vary  the  effect  of  a  solenm  (c^Per  Lord  Westboiy,  £,  di  8, 

instrument,  and  that  without  any  W.  Jty,  Co.  v.  Blackmore,  L.  B.  4 
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This  includes  the  proposition  that  in  equity  "a  release 
shall  not  be  construed  as  applying  to  something  of  which 
the  party  executing  it  was  ignorant"  (a).  There  is  at 
least  much  reason  to  think  that  it  matters  not  whether 
such  ignorance  was  caused  by  a  mistake  of  fact  or  of 
law  (6). 

In  particular  a  release  executed  on  the  footing  of  accounts 
rendered  by  the  other  party,  and  assuming  that  they  ore 
correctly  rendered,  may  be  set  aside  if  those  accounts  are 
discovered  to  contain  serious  errors.  It  would  be  other- 
wise however  if  the  party  had  examined  the  accounts 
himself  and  acted  on  his  own  judgment  of  their  correct- 
ness. An  important  application  of  this  doctrine  is  in  the 
settlement  of  partnership  affairs  between  the  represen- 
tatives of  a  deceased  partner  (especially  when  they  are 
continuing  partners)  and  the  persons  beneficially  interested 
in  his  estate  (c). 

A  releasor,  however,  cannot  obtain  relief  if  he  has  in  the 
meanwhile  acted  on  the  arrangement  as  it  stands  in  siich  a 
way  that  the  parties  cannot  be  restored  to  their  former 
position  {d), 

sUpnla-         B.  Stipulations  as  to  Tinie. 

tions  as  to  .... 

time.  It  is  a  familiar  principle  that  in  all  cases  where  it  is 

sought  to  enforce  contracts  consisting  of  reciprocal  promises, 
and  "  where  the  plaintiff  himself  is  to  do  an  act  to  entitle 
hifnself  to  the  action,  he  must  either  show  the  act  done, 
or  if  it  be  not  done,  at  least  that  he  has  performed  every- 
thing that  was  in  his  power  to  do  "  {e), 

H.  L.  at  p.  628 ;  cp.  Lindo  v.  Undo,  v.  ClageU,  11  M.  &.  W.  84. 

1  Beav.  496,  506 ;  Farewell  v.  Ooker,  {b)   See  the  cases  considered  at 

dted  2  Met.  858 ;  Dav.  Conv.  5.  pt.  pp.  422  above. 

2.  622-4.  {c)  Millar  v.  Craiff,  6  Beav.  488; 

(a)  Per  Wilde,  B.  Lyally,  Edwards,  Lindley,  2.  969. 
6  H.  &  N.  887, 848,  80  L.  J.  Ex.  193,  {d)  SkUbeek  v.  Hilton,  2  Eq.  587. 

197.     This  was  a  case  of  e<mitable  but  qu,  whether  the  principle  was 

jurisdiction  under  the  C.  L.  P.  Act,  rightly  applied   in  the    particnlar 

1854 :  but  before  that  Act  courts  of  case. 

law  would  not  allow  a  release  to  be  (e)  Notes  to  Peettrs  v.   Opie^  2 

set  up  if  clearly  satisfied  that  a  court  Wms.  Saund.  748. 
of  equity  would  set  it  aside  :  PhiUipt 
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Accordingly,  when  by  the  terms  of  a  contract  one  party 
is  to  do  something  at  or  before  a  specified  time,  and  when 
he  faib  to  do  such  thing  within  that  time,  he  could  not 
afterwards  claim  the  performance  of  the  contract  if  the 
stipulation  as  to  time  were  construed  according  to  its 
literal  term&  The  rule  of  the  common  law  was  that 
"  time  is  always  of  the  essence  of  the  contract.  When  any 
time  is  fixed  for  the  completion  of  it,  the  contract  must  be 
completed  on  the  day  specified,  or  an  action  will  lie  for  the 
breach  of  it  "  (a). 

The  rule  of  equity,  which  now  is  the  general  rule  of 
English  jurisprudence,  is  to  look  at  the  whole  scope  of  the 
transaction  to  see  whether  the  parties  really  meant  the 
time  named  to  be  of  the  essence  of  the  contract  And  if 
it  appears  that,  though  they  named  a  specific  day  for  the 
act  to  be  done,  that  which  they  really  contemplated  was 
only  that  it  should  be  done  within  a  reasonable  time;  then 
this  view  will  be  acted  upon,  and  a  party  who  according  to 
the  letter  of  the  contract  is  in  default  and  incompetent  to 
enforce  it  will  yet  be  allowed  to  enforce  it  in  accordance 
with  what  the  Court  considers  its  true  meaning. 

"  Courts  of  Equity  have  enforced  contracts  specifically,  where  no 
action  for  damages  could  be  maintained;  for  at  law  the  party 
plaintiff  must  have  strictly  performed  his  part,  and  the  inconvenience 
of  insisting  upon  that  in  all  cases  was  sufficient  to  i*equire  the 
interference  of  courts  of  equity.  They  dispense  with  that  which 
would  make  compliance  with  what  the  law  requires  oppressive,  and 
in  various  cases  of  such  contracts  they  are  in  the  constant  habit  of 
relieving  the  man  who  has  acted  fairly,  though  negligently.  Thus  in 
the  case  of  an  estate  sold  by  auction,  there  is  a  condition  to  forfeit 
the  deposit  if  the  purchase  be  not  completed  within  a  certain  time  ; 
yet  the  Court  is  in  the  constant  habit  of  relieving  against  the  lapse 
of  time :  and  so  in  the  case  of  mortgages,  and  in  many  instances, 
relief  is  given  against  mere  lapse  of  time  where  lapse  of  time  is  not 
essential  to  the  substance  of  the  contract" 

So  said  Lord  Redesdale  in  a  judgment  which  has  taken 
(a)  Parhin  v.  Tkorold,  16  Beav.  69,  65. 
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a  classical  rank  on  this  subject  (a).  Contracts  betweei 
vendors  and  purchasers  of  land  are  however  the  chief  if 
not  the  only  class  of  cases  to  which  the  rule  has  been 
habitually  applied  (6). 

Aa  to  It  was  once  even  supposed  that  parties  could  not  make 

21^^^^  time  of  the  essence  of  the  contract  by  express  agreement; 
essence  of  but  it  is  now  perfectly  settled  that  they  can,  the  question 
iJi^^  being  always  what  was  their  true  intention  (c),  or  rather 
"what  must  be  judicially  assiuned  to  have  been  their 
intention "  (d).  "  If  the  parties  choose  even  arbitrarily, 
provided  both  of  them  intend  to  do  so,  to  stipulate  for  a 
particular  thing  to  be  done  at  a  particular  time,"  such  a 
stipulation  is  eflectual.  There  is  no  equitable  jurisdiction 
to  make  a  new  contract  which  the  parties  have  not 
made  (e).  The  fact  that  time  is  not  specified,  or  not  so 
specified  as  to  be  of  the  essence  of  the  contract,  does  not 
affect  the  general  right  of  either  party  to  require  com- 
pletion on  the  other  part  within  a  reasonable  time,  and 
give  notice  of  his  intention  to  rescind  the  contract  if  the 
default  is  continued  (/) :  as  on  the  other  hand  conduct  of 
the  party  entitled  to  insist  on  time  as  of  the  essence  of  the 
contract,  such  as  continuing  the  negotiations  without  an 
express  reservation  after  the  time  has  past,  may  operate 
as  an  implied  waiver  of  his  right  (g).  In  mercantile  con- 
tracts the  presumption,  if  any,  is  that  time  where  specified 
is  an  essential  condition  (h).    The  principles  of  our  juris- 

(a)  Lennon  v.  Napper,  2  Sch.  &  see  the  observations  of  Kindenlej, 

L.  684,  cited  by  Knight  Bruce,  L.  V.-C.  to  the  same  effect  in  Oalden 

J.  Roberts  v.  Berry,  8  D.  M.  G.  at  v.  Pike,  84  L.  J.  Cb.  620. 
p.  289,  and  again  adopted  by  the  L.  (/)  This  is  the  tnxe  and  only 

J.J.  in  TiUey  v.  Thomas,  8  Ch.  61.  admissible  meaning  of    the   state- 

(&)  See  per  Cotton,  L.  J.,  4  C.  P.  ment  that  time  can  be  made  of  the 

D.  at  p.  249.  essence  of  a  contract  hj  subsequent 

(c)   Sekm  v.  Blade,  7  Ves.   265,  express  notice.     Per  Fry,  J.  Qrt» 

275,  and  notes  to  that  case  in  2  Wb.  v.  Sevin,  13  Ch.  D.  589,  599 ;  per 

&    T.  L.  C;   Pwrhin  v.    ThorM,  Turner,  L.J.   WiUiams  v.  OietUim, 

supra,  1  Ch.  200,  210. 

((Q  Grove,  J.  in  Patrick  v.  Milner,  {g)  WM  r.  Hughes,  10  Eq.  281: 

2  C.  P.  D.  842,  848.  and  see  note  (6),  next  page. 

(e)  Per  Alderson,  R  ffipwdl  v.  (h)   Per  Cotton,  L.J.  ReuUr  v. 

Knight,  1  Y.  &  C.  (Rx.)  415.    And  ^o,  4  0.  P.  p.  at  p.  249. 
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prudence  on  this  head  are  well  embodied  by  the  language 
of  the  Indian  Contract  Act^  s.  55 : 

When  a  party  to  a  contract  promisea  to  do  a  certain  thing  at  Indian 
or  before  a  specified  time,  or  certain  things  at  or  before  specified  Contnict 
times,  and  fails  to  do  any  such  thing  at  or  before  the  specified  ^^^      ^'^ 
time,  the  contract,  or  so  much  of  it  as  has  not  been  performed, 
becomes  voidable,  at  the  option  of  the  promisee,  if  the  intention 
of  the  parties  was  that  time  should  be  of  the  essence  of   the 
contract. 

[The  Court  may  infer  from  the  nature  of  a  contract,  even  though 
no  time  be  specified  for  its  completion,  that  time  was  intended 
to  be  of  its  essence  to  this  extent,  that  the  contracting  party  is 
bound  to  use  the  utmost  diligence  to  perform  his  part  of  the  con- 
tract] (a). 

If  it  was  not  the  intention  of  the  parties  that  time  should  be  of 
the  essence  of  the  contract,  the  contract  does  not  become  voidable  by 
the  failure  to  do  such  thing  at  or  before  the  specified  time  ;  but  the 
promisee  is  entitled  to  compensation  from  the  promisor  for  any  loss 
occasioned  to  him  by  such  failure. 

If  in  case  of  a  contract,  voidable  on  account  of  the  promisor's 
failure  to  perform  his  promise  at  the  time  agreed,  the  promisee 
accepts  performance  of  such  promise  at  any  time  other  than  that 
agreed,  the  promisee  cannot  claim  compensation  for  any  loss  occa- 
sioned by  the  non-performance  of  the  promise  at  the  time  agreed, 
miless,  at  the  time  of  such  acceptance,  he  gives  notice  to  the  promisor 
of  his  intention  to  do  so  (6). 

C.  Relief  against  Penalties. 

In  like  manner  penal  provisions  inserted  in  instruments  Belief 
to  secure  the  pajrment  of  money  or  the  performance  of  Jf^lJes, 
contracts  will  not  be  literally  enforced,  if  the  substantial  especiaUy 
performance  of  that  which  was  really  contemplated  can  be  gages, 
otherwise  secured  (c).     The  most  important  application  of 
this  principle  is  in  the  jurisdiction  of  equity  concerning 
mortgages.    A  court  of  equity  treats  the  contract  as  being 


(a)  Maebryde  v.  Weeket,  22  Beav.  J.  UpperUm  v.  NickoUon,  6  Ch.  at 

533  (contract  Tor  a  lease  of  working  p.  448.     And  see  Dart,  Y.  4  P* 

mines).  424. 

(6)  "  It  constantly  happens  that  (c)  In  addition  to  the  authoritiea 

mn  (Ejection  is  waived  by  the  eon-  dted  below  see  the  later  case  of  &9 

duct  of  the  parties,"  per  James,  L.  parte  H,ul9e,  8  C^.  1022. 
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in  substance  a  security  for  the  repayment  of  money 
advanced,  and  that  portion  of  it  which  gives  the  estate  to 
the  mortgagee  as  mere  form,  "  and  accordingly,  in  direct 
violation  of  the  [form  of  the]  contract,"  it  compels  the 
mortgagee  to  reconvey  on  being  repaid  his  priDci^>al, 
interest,  and  costs  (a).  Here  again  the  original  ground  on 
which  equity  interfered  was  to  carry  out  the  true  inten- 
tion of  the  parties.  But  it  cannot  be  said  here,  as  in  the 
case  of  other  stipulations  as  to  time,  that  everything 
depends  on  the  intention.  For  the  general  rule  "  once  a 
mortgage,  and  always  a  mortgage  **  cannot  be  superseded 
by  any  express  agreement  so  as  to  make  a  mortgage  absK>- 
lutely  irredeemable  (6).  However  limited  restrictions  on 
the  mutual  remedies  of  the  mortgagor  and  mortgagee,  as 
by  making  the  mortgage  for  a  term  certain,  are  allowed 
and  are  not  uncommon  in  practice.  Also  there  may  be 
such  a  thing  as  an  absolute  sale  with  an  option  of  re- 
pmchase  on  ceiiain  conditions ;  and  if  such  is  really  the 
nature  of  the  transaction,  equity  will  give  no  relief  against 
the  necessity  of  observing  those  conditions  (c). 

"  That  this  Court  will  treat  a  transaction  as  a  mortgage, 
although  it  was  made  so  as  to  bear  the  appearance  of  an 
absolute  sale,  if  it  appears  that  the  parties  intended  it  to 
be  a  mortgage,  is  no  doubt  true  "  (d).  "  But  it  is  equally 
clear,  that  if  the  parties  intended  an  absolute  sale,  a 
contemporaneous  agreement  for  a  repurchase,  not  acteil 
upon,  will  not  of  itself  entitle  the  vendor  to  redeem  "  (e). 
General  The  manner  in  which  equity  deals  with  mortgage  trans- 
actions is  but  one  consequence  of  a  more  general  proposition, 
which  is  this :  that 


(a)  Per  Komilly,  M.  R.  Parlin  M  606. 

V.  TkorM,  16  Beav.  59,  68 ;  and  {d)  See  Doutflas  v.  ddrerwai,  31 

see  Lord  Bedesdale's  judgment  in  L.  J.  Ch.  543  ;  and  so  also  at  cocn- 

Lennon  v,  Napper,  tupra,  mon  law,  Oardner  v.  Oazenorty  1  H. 

\h)  Howard  t.  Harrii,   1   Vem.  &  N.  423,  485,  438,  26  L.  J.  Ex.  17, 

190 ;  Cowdry  v.  Day,  1  Giflf.  816,  19,  20. 

see  reporter's  note  at  p.  323 ;  1  Ch.  (e)  Per     Lord    Cotten|iam,    C. 

Ca.  141.  WiUiaiM  v.  (hem,  6  M.  &  Cr.  SOS, 

(c)  Davit  v.  Thomat,  1  BtiBs.  &  806. 


rule. 
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"  Where  there  is  a  debt  actually  due,  and  in  respect  of  that  debt 
a  security  is  given,  be  it  by  way  of  mortgage  or  be  it  by  way  of 
stipulation  that  in  case  of  its  not  being  paid  at  the  time  appointed 
a  larger  sum  shall  become  payable,  and  be  paid,  in  either  of  those 
cases  Equity  regards  the  security  that  has  been  given  as  a  mere 
pledge  for  the  debt,  and  it  will  not  allow  either  a  forfeiture  of  the 
property  pledged,  or  any  augmentation  of  the  debt  as  a  penal  provi- 
sion, on  the  ground  that  Equity  regards  the  contemplated  forfeiture 
which  might  take  place  at  law  with  reference  to  the  estate  as  in  the 
nature  of  a  penal  provision,  against  which  Equity  will  relieve  when 
the  object  in  view,  namely,  the  securing  of  the  debt,  is  attained,  and 
regarding  also  the  stipulation  for  the  payment  of  a  larger  sum  of 
money,  if  the  sum  be  not  paid  at  the  time  it  is  due,  as  a  i^nalty  and 
a  forfeiture  against  which  Equity  will  relieve  "  (a). 

This  apples  not  only  to  securities  for  the  payment  of 
money  but  to  all  cases  "where  a  penalty  is  inserted 
merely  to  secure  the  enjoyment  of  a  collateral  object "  (6). 
In  all  such  cases  the  penal  sum  was  originally  recoverable 
in  full  in  a  court  of  law,  but  actions  brought  to  recover 
penalties  stipulated  for  by  bonds  or  other  agreements,  and 
land  conveyed  by  way  of  mortgage,  have  for  a  long  time 
been  governed  by  statutes  (c). 

It  would  lead  us  too  far  beyond  our  present  object  to 
discuss  the  cases  in  which  the  question,  often  a  very  nice 
one,  has  arisen,  whether  a  sum  agreed  to  be  paid  upon  a 
breach  of  contract  is  a  penalty  or  liquidated  damages. 
It  may  be  noted  however  in  passing  that  "the  words 
liquidated  damages  or  penalty  are  not  conclusive  as  to 
the  character  of  the  sum  stipulated  to  be  paid."  This 
must  be  determined  from  the  matter  of  the  agreement  (cZ). 

(a)   Per    Lord     Hatherley,     C.  ejectment,  or  on  a  bond  given  aa 

Tkomj^son  v.  IlucUony  L.  B.  4  H.  L.  coUateral  security,  may  be  compelled 

1,  15.  by   rule  of   Court  to  reconvey  on 

{h)  Per  Lord  Thurlow,  Sloman  v.  payment  of  principal,  interest,  and 

Walter,  2  Wh,  &  T.  L.  C.  1094.  costs.     7  Geo.  2,  c.  20;  C.  L.  P. 

(c)  As  to  common  money  bonds:  Act,  1852  (15  &  16  Vict.  c.  76)  a. 
A  k  6  Anne,  c  16,  s.  13 ;  C.  L.  P.  219.  Bonds  of  the  kind  last  men- 
Act  1860  (28  &  24  Vict.  c.  126),  s.  tioned  hardly  occur  in  modem  prac- 
25.     As  to  other  bonds  and  agree-  tice. 

ments:  8  &  9  Wm.  3,  c.  11,  s.  8.  (rf)  Per   Bramwell,   R   BetU  v. 

The  sUtutes  are  collected  and  re-  Burch,  4  H.  &  N.  506, 511,  28  L.  J. 

viewed  in  Preston  v.  Dania,  L.  R,  Ex.  267,  271.    The  latest  cases  on 

8  Ex.  19.    A  mortgagee  suing  in  this  subject  are — Lea  v.  WhUaker, 

I  I 
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3.  Peculiar  Defence9  ami  Remedies  deAved  from 
Equity, 

Defence         A.  Def&iiC€  ogainst  Specific  Performance. 

^^^  When  by  reason  of  a  mistake  {e,g,  omitting  some  terms 

perfonn-  which  were  part  of  the  intended  agreement)  a  contract 
in  writing  fails  to  express  the  real  me9,ning  of  the  parties, 
the  party  interested  in  having  the  real  and  original  agree- 
ment adhered  to  (e.g.  the  one  for  whose  benefit  the  omitted 
term  was)  is  in  the  following  position. 

If  the  other  party  sues  him  for  the  specific  performance 
of  the  contract  as  expressed  in  writing,  it  will  be  ^  good 
defence  if  he  can  show  that  the  written  contract  does  not 
represent  the  real  agreement :  and  this  whether  the  con- 
tract is  of  a  kind  required  by  law  to  be  in  writing  or  not 
Thus  specific  performance  has  been  refused  where  a  clause 
had  been  introduced  by  inadvertence  into  the  contract  (a). 
It  is  sometimes  said  with  reference  to  cases  of  this  class 
that  the  remedy  of  specific  performance  is  discretionary. 
But  this  means  a  judicial  and  regular,  not  an  arbitrary 
discretion.  The  Court  "  must  be  satisfied  that  the  agree- 
ment would  not  have  been  entered  into  if  its  true  eflFect 
had  been  understood  "  (a). 

On  the  other  hand  a  party  cannot,  at  all  events  where 
the  contract  is  required  by  law  to  be  in  writing,  come 
forward  as  plaintiff  to  claim  the  performance  of  the  real 
agreement   which   is  not    completely   expressed   by   the 

Town-       written   contract.     Thus  in   the   case   of  Toxmiskend  v. 

Sten-  ^      Stangroom  (b)  (referred  to  by  Lord  Hatherley  when  V.-C. 

groom.  as  perhaps  the  best  illustration  of  the  principle)  (c)  there 
were  cross  suits  (cZ),  one  for  the  specific  performance  of  a 

L.  K.  8  C.  P.  78,  Magee  v.  LavcU,  G.  230,  240. 

L.  R.  9  C.  P.  107 ;  Ex  parte  UAU  (6)  6  Vea.  328. 

Uyrac,  15  Eq.  36  ;  ExparU  Capper,  (c)   Wood  v.  Scartk,  2  E.  &  J.  33, 

4  Ch.  D.  724.    In  the  Indian  Con-  42. 

tract  Act  the  knot  is  cut  by  abolish-  (cQ  Under  the  Judicature  Acts 

ing  the  distinction  altogether:  see  there    would   be    an    action    and 

8.  74.  oounter-daim. 
(a)  Watson  v,  MariUm,  4  D.M. 
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written  agreemeDt  as  varied  by  an  oral  agreement,  the 
Other  for  specific  performance  of  the  written  agreement 
without  variation:  and  the  fact  of  the  parol  variations 
from  the  written  agreement  being  established,  both  suits 
were  dismissed.  And  the  result  of  a  plaintiflf  attempting 
to  enforce  an  agreement  with  alleged  parol  variations,  if 
the  defendant  disproves  the  variations  and  chooses  to 
abide  by  the  written  agreement,  may  be  a  decree  for  the 
specific  performance  of  the  agreement  as  it  stands  at  the 
plaintifiP's  cost  (a). 

But  it  is  open  to  a  plaintiff  to  admit  a  parol  addition  or 
variation  made  for  the  defendant's  benefit,  and  so  enforce 
specific  performance  which  the  defendant  might  have 
successfully  resisted  if  it  had  been  sought  to  enforce  the 
written  agreement  simply.  This  was  settled  in  Martin  v. 
Pycroft  (6) :  "  The  decision  of  the  Court  of  Appeal  pro- 
ceeded on  the  ground  that  an  agreement  by  parol  to  pay 
2001.  as  a  premium  for  .  .  a  lease  [for  which  there  was  a 
complete  agreement  in  writing  not  mentioning  the  pre- 
mium] was  no  ground  for  refusing  specific  performance  of 
the  written  agreement  for  the  lease,  where  the  plaintiflF 
submitted  by  his  bill  to  pay  the  200^.  That  case  intro- 
duced no  new  principle  as  to  the  admissibility  of  parol 
evidence  "  (c). 

It  is  to  be  observed  (though  the  observation  is  now  Eelation 

(a)  See  Higgiiison  y.  Clowes,  15  the  real  agreement,  perhaps  even  if 
Ves.  516,  525;  and  such,  it  is  sub-  established  by  evidence  which  would 
mitted,  is  the  real  effect  of  Fife  v.  otherwise  have  been  admissible  only 
(TZayton,  13  Ves.  546,  S.C.  more  fully  by  way  of  defence.  But  after  a 
ffiren  1  C.  P.  Cooper  (temp.  Gotten-  plaintiff  has  failed  to  support  his 
ham)  351 :  the  different  statement  own  construction  of  an  agreement 
in  Dart,  V.  &  P.  1116,  appears  on  which  the  Court  thinks  ambicfuous, 
examination  to  be  hardly  borne  out  he  cannot  take  advantage  of  such 
by  either  report,  and  is  at  all  events  an  offer  contained  in  his  own  plead- 
not  consistent  with  Toxcnthend  v.  ings  "to  take  up  the  other  construc- 
StMngroom^  or  with  the  general  doc-  tion  which  the  defendant  was  at  one 
trine  of  the  Court.  In  this  case  time  willing  to  have  performed  :'* 
Lord  Eldon  laid  hold  on  the  plain-  Cfmces  v.  HiggiMon^  1  Ves.  k  B. 
tiff's  attempt  to  set  up  a  variation,  524,  535. 
combined  with  an  offer  in  general  (6)  2  D.  M.  G.  785. 
terms  to  perform  the  agreement,  as  (c)  Per  Stuart,  V.-C.  Price  w  Ley, 
amounting  to  an  offer  to  perform  4  Giff.  at  p.  253. 
whatever  the  Court  might  consider 

II2 
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of  this  familiar)  that  these  doctrines  are  in  principle  independent 
to  Statute  of  the  Statute  of  Frauds  (a).  What  the  fourth  section  of 
of  Frauds,  ^y^^  Statute  of  Frauds  says  is  that  in  respect  of  the  matters 
comprised  in  it  no  agreement  not  in  writing  and  duly 
signed  shall  be  sued  upon.  This  in  no  way  prevents  either 
party  from  showing  that  the  writing  on  which  the  other 
insists  does  not  represent  the  real  agreement ;  it  is  only 
when  the  real  agreement  cannot  be  positively  established 
by  a  writing  which  satisfies  the  requirements  of  the  statute 
that  the  statute  interferes.  Then  there  is  nothing  which 
can  be  enforced  at  all.  The  writing  cannot,  because  it  is 
not  the  real  agreement ;  nor  yet  the  real  agreement^  be- 
cause it  is  not  in  writing.  A  good  instance  of  this  state 
of  things  is  Pi^e  v.  Ley  (6).  The  suit  was  brought 
mainly  to  set  aside  the  written  agreement,  and  so  far 
succeeded.  It  appears  not  to  have  been  seriously  attempted 
to  insist  upon  the  real  agreement  which  had  not  been  put 
into  writing. 

B.  Rectification  of  Inatinvments, 

When  the  parties  to  an  agreement  have  determined  to 
embody  their  common  intention  in  the  appropriate  and 
conclusive  form,  and  the  instrument  meant  to  eflect  this 
purpose  is  by  mistake  so  framed  as  not  to  express  the  real 
intention  which  it  ought  to  have  expressed,  it  is  possible 
in  many  cases  to  correct  the  mistake  by  means  of  a  juris- 
diction formerly  peculiar  to  courts  of  equity,  and  still 
reserved,  as  a  matter  of  procedure,  to  the  Chancery 
Division. 

Courts  of  equity  "assume  a  jurisdiction  to  reform  in- 
struments which,  either  by  the  fraud  or  mistake  of  the 
drawer,  admit  of  a  construction  inconsistent  with  the  true 
agreement  of  the  parties.  And  of  necessity,  in  the  exercise 
of  this  jurisdiction,  a  court  of  equity  receives  evidence  of 

(a)  See  per  Lord  Redesdale,  in  (6)  4  Giff.  236,  affirmed  on  arpcil, 

Clinan  v.  Ooohe,  1  Sch.  &  L.  33-89.        82  L.  J.  Ch.  634. 
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the  true  agreement  in  contradiction  of  the  written  instru- 
ment." Relief  will  not  be  refused  though  the  party  seeking 
relief  himself  drew  the  instrument ;  for  "  every  party  who 
comes  to  be  relieved  against  an  agreement  which  he  has 
signed,  by  whomsoever  drawn,  comes  to  be  relieved  against 
his  own  mistake "  (a).  The  jurisdiction  is  a  substantive 
and  independent  one,  so  that  it  does  not  matter  whether 
the  party  seeking  relief  would  or  would  not  be  able  to  get 
the  benefit  of  the  true  intention  of  the  contract  by  any 
other  form  of  remedy  (6).  It  would  be  neither  practicable 
nor  desirable  to  discuss  minutely  the  very  numerous  cases 
in  which  this  jurisdiction  has  been  exemplified.  The  most 
important  thing  to  be  known  about  a  discretionary  power 
of  this  kind  is  whether  there  is  any  settled  rule  by  which 
its  exercise  is  limited.  In  this  case  there  are  ample 
authorities  to  show  that  there  is  such  a  rule,  and  they  ex- 
pound" it  so  fully  that  there  is  very  little  left  to  be  added 
by  way  of  comment. 

The  manner  in  which  the  Court  proceeds  is  put  in  a  Principles 
very  clear  light  by  the  opening  of  Lord  Romilly's  judgment  ^urta  of 
in  the  case  of  Murray  v.  Parker  (c): —  equity  will 

**  In  matters  of  mistake,  the  Court  undoubtedly  has  jiuisdiction,  ■*rum«iitS' 
and  though  this  jurisdiction  is  to  be  exercised  with  great  caution  and 
care,  still  it  is  to  be  exercised  in  all  cases  where  a  deed,  as  executed, 
is  not  according  to  the  real  agreement  between  the  parties.  In  all 
cases  the  real  agreement  must  be  established  by  evidence,  whether 
parol  or  written  ;  if  there  be  a  previous  agreement  in  writing  which 
is  unambiguous,  the  deed  will  be  reformed  accordingly ;  if  ambiguous 
parol  evidence  may  be  used  to  explain  it,  in  the  same  manner  as  in 
other  cases  where  parol  evidence  is  admitted  to  explain  ambiguities 
in  a  written  instrument." 

Ill  the  case  of  "  a  previous  agreement  in  writing  which  Previous 
is  unambiguous  "  the  Court  cannot  admit  parol  evidence  to  ^^"i^^i 
rectify  the  final  instrument  executed  in  accordance  with  not  al- 
such  agreement  any  more  than  it  could  allow  the  party  to  i^'Varied. 

(a)  BaU  ▼.  Starie,  1  Sim.  ft  St.      181. 
210, 219.  (c)  19  Beav.  805, 808. 

(6)  Druijf  V.  Lord  Parlcer,  5  Eq. 
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Oral  evi- 
dence of 
the  real 
agree- 
ment ad- 
missible 
in  the 
absence  of 
any  other, 
if  not  con- 
tradicted. 


maintain  a  suit,  while  the  agreement  was  yet  executory, 
first  to  rectify  the  agreement  by  parol  evidence  and  tJien 
execute  it  as  rectified — which,  as  we  have  seen,  it  will  not 
do.  For  this  would  be  to  "reform  [the  instrument]  by 
that  evidence,  which  if  [the  instrument]  rested  in  fieri, 
would  be  inadmissible  to  aid  in  carrying  it  into  execu- 
tion" (a). 

This  language,  it  will  be  seen,  is  not  in  terms  confined 
to  cases  within  the  Statute  of  Frauds.  But  it  might 
perhaps  well  be  argued,  should  the  occasion  for  it  ever 
arise,  that  no  other  cases  were  in  fact  contemplated  by 
Lord  St.  Leonards  in  giving  the  judgment  now  cited. 

If  there  be  no  previous  agreement  in  writing,  the 
modem  rule  is  that  a  deed  may  be  rectified  on  oral  evi- 
dence of  what  was  the  real  intention  of  the  parties  at  the 
time,  if  clear  and  uncontradicted. 

But  if  the  alleged  mistake  is  positively  denied  by  any 
party  to  the  instrument,  parol  evidence  alone  is  inadmissible 
to  prove  it.  The  rule  is  contained  in  two  judgments  given 
by  Lord  St.  Leonards  in  the  Irish  Court  of  Chancery. 

He  said  in  Alexander  v.  Croabie  (6) : 

"In  all  the  cases,  perhaps,  in  which  the  Court  has  reformed  a 
settlement,  there  has  been  something  beyond  the  parol  evidence, 
such  for  instance  as  the  instructions  for  preparing  the  conveyance  or 
a  note  by  the  attorney,  and  the  mistake  properly  accounted  for ;  bat 
the  Court  would,  I  think,  act  where  the  mistake  is  clearly  established 
by  parol  evidence,  even  though  there  is  nothing  in  writing  to  which 
the  parol  evidence  may  attach." 

What  is  here  meant  by  "  clearly  established  "  is  shown 
by  his  later  statement  in  Mortvmer  v.  Shortall  (c) :  "  There 
is  no  objection  to  correct  a  deed  by  parol  evidence,  when 
you  have  anything  beyond  the  parol  evidence  to  go  by. 
But  where  there  is  nothing  but  the  recollection  of  witnesses, 
and  the  defendant;  by  his  answer  denies  the  com  set  up 


(a)  Per  Lord  St.  Leonards,  Danei 
V.  FiUon,  2  Dr.  &  War.  225,  238. 
(6)  LI.  &,  O.  temp.  SugdoD,  145, 


150.    Gp.  Daviti  v.  FUUm,  2  Dr.  & 
Wat  23S 

(c)*  2  Dr.  ft  War.  363,  374. 
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by  the  plaintiff,  the  pkintifif  appears  to  be  without  a 
remedy.  Here  I  am  not  acting  upon  parol  evidence  alone; 
the  documents  in  the  cause,  and  the  subsequent  transac- 
tions, corroborate  the  parol  evidence,  and  leave  no  doubt 
in  my  mind  as  to  a  mistake  having  been  made." 

Again,  it  was  said  in  a  case  on  the  equity  side  of  the 
Court  of  Exchequer  where  the  whole  subject  was  con- 
siderably discussed : 

^  It  seems  that  the  Court  ought  not  in  any  case,  where  the  mistake 
is  denied  or  iwt  admitted  hy  the  answer,  to  admit  parol  evidence,  and 
upon  that  evidence  to  reform  an  executory  agreement "  (a). 

On  the  other  hand,  when  the  mistake  is  admitted,  or  not 
positively  denied,  written  instruments  have  repeatedly  been 
reformed  on  parol  evidence  alone  (6). 

Thus  far  as  to  the  nature  of  the  evidence  required;  next  Whatmust 
let  us  see  what  it  must  prove.     It  is  indispensable  that  the  ^,^m(m^' 
evidence  should  amount  to  "  proof  of  a  mistake  common  to  intention 
all  the  parties  "  (c)  i.e.  a  common  intention  different  from  dif^nr 
the  expressed  intention  and  a  common  mistaken  supposi-  ^^^^*' 
tion  that  it  is  rightly  expressed:  it  matters  not,  as  we  have  intention, 
seen,  by  whom  the  actual  oversight  or  error  is  made  which 
causes  the  expression  to  be  wrong.     The  leading  principle 
of  equity  on  the  head  of  rectification,  viz,  that  there  must 
be  clear  proof  of  a  real  agreement  of  both  parties  different 
from  the  expressed  agreement,  and  that  a  different  inten- 
tion or  mistake  of  one  party  alone  is  no  ground  to  vary 
the  agreement  expressed  in  writing,  was  distinctly  laid 
down  by  Lord  Hardwicke  as  long  ago  as  1749  (d). 

The  same  thing  was  very  explicitly  asserted  in  Fowler 
v.  Fowler  (e): 

(a)  Per  Alderaon,  B.  AUy.'Oenl,  y.  been  strack  out  in  the  instrament  as 

SitweU,  1  Y.  &  C.  Ex.  559,  583.  itfinally  stood,  and  there  was  nothing 

(6)  Townskend    v.  Stangroom,    6  to  show  how  this  had  happened. 

Yes.   828,  334 ;    BaU  v.  Starie,  1  (c)  Per   Lord   KomiUV,    M.    B. 

Sim.  &  St.  210;    Druiff  v.  Lord  BerUky  v.  Mackay,  31  Beav.  at  p. 

Parker,  6  Eq.  131;  Exparte  National  151. 

Promncial  Bank  of  England,  4  Ch.  {d)  Henlde  v.  Royal  Sxck.  Ammcc 

D.  241 ;  Welman  v.  Welman,  16  Ch.  Co.  1  Yes.  Sr.  818. 

D.  570,  where  a  power  of  revooa-  (e)  4  De  G.  &  J.  250,  264. 
tion  appearing  in  ihe  first  draft  had 
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"  The  power  which  the  Court  possesses  of  refonning  written  agree- 
ments where  there  has  been  an  omission  or  insertion  of  stipulations 
contrary  to  the  intention  of  the  parties  and  under  a  mutual  mir^take, 
is  one  which  has  been  frequently  and  most  usefully  exercised.  But 
it  is  also  one  which  should  be  used  with  extreme  care  and  caution. 
To  substitute  a  new  agreement  for  one  which  the  parties  have 
deliberately  subscribed  ought  only  to  be  permitted  upon  evidence  of 
a  different  intention  of  the  clearest  and  most  satisfactory  description. 
It  is  clear  that  a  person  who  seeks  to  rectify  a  deed  upon  the  ground 
of  mistake  must  be  required  to  establish,  in  the  clearest  and  most 
satisfactory  manner,  that  the  alleged  intention  to  which  he  desires  it 
to  be  made  conformable  continued  concurrently  in  the  minds  of  all 
parties  down  to  the  time  of  its  execution,  and  also  must  be  able  to 
show  exactly  and  precisely  the  form  to  which  the  deed  ought  to  be 
brought  For  there  is  a  material  difference  between  setting  aside  an 
instrument  and  rectifying  it  on  the  groimd  of  a  mistake.  In  the 
latter  case  you  can  only  act  upon  the  mutual  and  concurrent  inten- 
tion of  all  parties  for  whom  the  Court  is  virtually  making  a  new 
written  agreement "  (a). 

Proof  of  So  it  has  been  laid  down  by  the  American  Supreme 
itttenS^n  *  Court  that  Equity  may  compel  parties  to  perform  their 
will  not  do.  agreement,  but  has  no  power  to  make  agreements  for 
parties  and  then  compel  them  to  execute  the  same  {b) ; 
to  the  same  efifect  in  Booke  v.  LoQ^d  Kensington  (c)  by 
Lord  Hatherley  when  V.-C;  and  more  recently  by 
James,  L.J.  when  V.-C,  in  Mackenzie  v.  Coulson  (d). 
On  this  principle,  as  we  have  already  seen,  the  jurisdiction 
to  rectify  instruments  does  not  extend  beyond  particular 
expressions.  The  Court  cannot  alter  that  form  of  instru- 
ment which  the  parties  have  deliberately  chosen  (6). 

The  Court  therefore  cannot  act  on  proof  of  what  was 
intended  by  one  party  only  (e).  And  when  an  instrument 
contains  a  variety  of  provisions,  and  some  of  the  clauses 
may  have  been  passed  over  without  attention,  "  the  single 
fact  of  there  being  no  discussion  on  a  particular  point  ^ill 
not  justify  the  Court  in  saying  that  a  mistake  committed 

(a)  Pp.  264-6.  (d)  SEq.  868,  375. 

(6)  Bunt  V.  RtmtVMmitrc^t  Adm.  (e)  HUh  v.  Rowland^  4  D.  M.  G. 

1  Peters,  14,  p.  422  ahove.  430,  436. 
{c)  2  K.  &  J.  753,  764. 
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on  one  side  must  be  taken  to  be  mutual "  (a).  The  Court 
will  not  rectify  an  instrument  when  the  result  of  doing  so 
would  be  to  affect  interests  already  acquired  by  third 
parties  on  the  faith  of  the  instrument  as  it  stood  (6). 

Without  derogation  from  the  above  general  rules,  a 
contract  of  insurance  is  liberally  construed  for  the  purpose 
of  reforming  the  policy  founded  upon  it  in  accordance  with 
the  true  intention  (c). 

There  exists  a  rare  class  of  cases  (we  know  of  only  two  FoBdUe 
complete  instances  at  present,  and  none  in  a  Court  of^^^^ne 
Appeal)  in  which  the  rule  that  a  common  mistake  must  be  P*rtJ  ^ 
shown  may  admit  of  modification.    This  is  where  one  agent, 
party  acts  as  another's  agent  in  preparing  an  instrument 
which  concerns  them  both — (in  both  the  particular  cases 
referred  to  an  intended  husband  had  the  marriage  settle- 
ment prepared  in  great  haste  and  without  any  advice  being 
taken  on  the  wife's  part) — and  that  other  gives  no  definite 
instructions,  but  relies  on  the  good  faith  and  competence 
of  the  acting  party  to  carry  out  the  true  intention.     Here 
the  acting  party  takes  on  himself  the  duty  of  framing  a 
proper  instrument — such  an  instrument,  in  fact,  as  would 
be  sanctioned  by  the  Court  if  the  Court  had  to  execute 
the  agreement    And  the  instrument  actually  prepared, 
and  executed  by  the  other  party  on  the  assumption  that 
it  is  properly  framed,  may  be  corrected  accordingly  (d). 

But  cases  of  this  kind  would  perhaps  be  better  put  on 
the  ground  that  the  acting  party  is  estopped  by  his  con- 
duct, having  taken  on  himself  a  fiduciary  relation  and 
duty,  from  denying  that  the  intention  of  the  other  party 
was  in  fact  the  common  intention  of  both.  Compare  p.  462 
above. 


(a)  Thcmpaon  v.  WhUmore^  1  J.  (d)  Ciarhy.  Girdwood,  TCh.  D.9, 

&  H.  268,  276.  on  the  aaihority  of  Corley  v.  Lord 

(6)  Blaekie  v.  Ciarhy    16  Beav.  Stafford,  1  Do  G.  ft  J.  238,  where 

595.  however  there  was  no  rectification  : 

(c)  Equitable  Insurance  Company  a   later  and  very  nimilar  case   is 

V.  Heame,  20  Wallace  (Sup.  Cr.  U.  Loveay  v.  SmUh,  16  Ch.  D.  655. 
S.)  494. 
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Reforms-       The  most  frequent  application  of  the  jurisdiction  of 
settle-        equity  to  rectify  instruments  is  in  the  case  of  marriage 
™^rdimr   ^^^  Other  family  settlements  (a),  when  there  is  a  discre- 
topreTious  pance  between  the  preliminary  memorandum  or  articles 
•^^'^^      and  the  settlement  as  finally  executed.    As  to  marriage 
settlements,  the  distinction  was  formerly  held  that  if  both 
the  articles  and  the  settlement  were  ante-nuptial,  the 
settlement  should  be  taken  in  case  of  variance  as  a  new 
agreement  superseding  the  articles,  unless  expressly  men- 
tioned to  be  made  in  pursuance  of  the  articles;  but  that 
a  post-nuptial  settlement  would  always  be  reformed   in 
accordance  with  ante-nuptial  articles.     The  modem  doc- 
trine of  the  Court  has  modified  this  as  follows,  so  far  as 
regards  settlements  executed  after  preliminary  articles  but 
before  the  marriage: 
Special  1,  When  the  settlement  purports  to  be  in  pursuance  of 

thiT  "  articles  previously  entered  into,  and  there  is  any  variance, 
the  variance  will  be  presumed  to  have  arisen  from 
mistake. 

2.  When  the  settlement  does  not  refer  to  the  articles^  it 
will  not  be  presumed,  but  it  may  be  proved,  that  the 
settlement  was  meant  to  be  in  conformity  with  the  articles, 
and  that  any  variance  arose  from  a  mistake. 

In  the  first  case  the  Court  will  act  on  the  presumption, 
in  the  second  on  clear  and  satisfactory  evidence  of  the 
mistake  (6). 

A  settlement  may  be  rectified  even  against  previous 
articles  on  the  settlor's  uncontradicted  evidence  of  de- 
parture from  the  real  intention,  if  no  further  evidence  can 
be  obtained  (c). 

The  fact  that  a  provision  inserted  in  a  settlement  (e,g. 

(a)  See  further  on  this  Bubject  44.    As  to  the  general  principles  on 

Day.  Conv.  8,  pt.  1.  Appx.  No.  8.  which  courts  of  equity  construe  in- 

(5)  Bold  ▼.  iuUhinwn,  6  D.  M.  struments  creating  executory  trusts, 

G.  558,  567,  568.    In  reforming  a  see     SaekviUe-  WeH     v.      Viicount 

settlement  the  intent  rather  ihttn  HoltnetdaUf  L.  B.  4  H.  L.  548,  555, 

the  literal  words  of  the  articles  will  565. 

be  followed :  for  a  late  instance  see  (c)  Smith  y.  Ilift,  20  £q.  666 ; 

Cogan  v.  Ih^jfidd  (C.  A.)  2  Ch.  D.  JIanley  v.  Peanan,  18  Ch.  D.  545. 
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restraint  on  anticipation  of  the  income  of  the  wife's  pro- 
perty) is  in  itself  usual  and  is  generally  considered  proper, 
is  not  a  ground  for  the  Court  refusing  to  strike  it  out  when 
its  insertion  is  shown  to  have  been  contrary  to  the  desire 
of  the  parties  and  to  the  instructions  given  by  them  (a). 
There  is  however  a  general  presumption,  in  the  absence  of 
distinct  or  complete  evidence  of  actual  intention,  that  the 
parties  intend  a  settlement  to  contain  dispositions  and 
provisions  of  the  kind  usual  under  the  circumstances :  see 
pp.  467-8  above. 

It  is  not  necessary  that  a  person  claiming  to  have  a  At  whose 
settlement  rectified  should  be  or  represent  a  party  to  the  ^^J^^^ 
original  contract,  or  be  within  the  consideration  of  it  (6).  be  had. 
But  a  deed  which  is  wholly  voluntary  in  its  inception 
cannot  be  reformed  if  the  grantor  contests  it,  but  must 
stand  or  fall  in  its  original  condition  without  alteration  (c); 
the  reason  of  this  has  been  explained  to  be  that  an  agree- 
ment between  parties  for  the  due  execution  of  a  voluntary 
deed  is  not  a  contract  which  the  Court  can  interfere  to 
enforce  (d). 

But  the  Court  has  power  to  set  aside  a  voluntary  deed 
in  part  only  at  the  suit  of  the  grantor  if  he  is  content  that 
the  rest  should  stand  (e). 

Some  cases  of  a  rather  peculiar  kind  which  have  already  Option  to 
been  touched  upon  under  another  heading  (/)  must  here  |[^^do' 
be  mentioned  as  being  in  apparent  conflict  with  one  of  the  ^  certain 
rules  above  stated.  ^^ 

In  these  instances  the  plaintiff  sought  to  reform  an 
instrument,  and  satisfied  the  Court  that  it  did  not  repre- 
sent what  was  his  own  intention  at  the  time  of  execution, 
but  failed  to  establish  that  the  other  party's  intention  was 


(a)  Torre  v.  Torre,  1  Sm.  &  G.  {d)  Litter  v.  Bodgton,  4  Eq.  at  p. 

518.  34. 

(6)  Thompion  v.  WkUmore,  1  J.  &  (e)  Turner  v.  Collins^  7  Oh.  329, 

H.  268,  278.  342 ;   and  see  per  Turner,   L.   J. 

(c)  Broun  v.  Kennedy,  33  Beav.  Benkey  v.  Mackay,  4  D.  F.  J.  286. 
at  p.  147.  (/)  Supra,  p.  445. 
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the  same ;  and  since  it  was  "  in  the  power  of  the  Gouit  to 
put  the  parties  in  the  same  position  as  if  the  contract  had 
not  been  executed,"  an  option  was  given  to  the  defendant 
of  "  having  the  whole  contract  annulled,  or  else  of  taking 
it  in  the  form  which  tlie  plaintiflF  intended  "  (a).  This  is 
hardly  an  exception  to  the  rule  that  tlie  Court  does  not 
interfere  to  rectify  a  mistake  unless  it  is  shown  to  have 
been  common  to  both  parties  ;  for  here  the  rectification  is 
only  an  alternative  proposal.  The  Court  says  to  the 
defendant  in  efiTect:  Either  the  agreement  between  you 
was  such  as  the  plaintiflF  says  it  was,  or  there  was  no  real 
agreement  at  all.  Take  which  of  these  two  views  you 
please,  but  it  is  certain  that  the  terms  you  have  contended 
for  were  never  agreed  to  by  the  plaintiff,  and  by  them  at 
all  events  he  is  not  to  be  bound. 
Mistoke  in  It  is  sometimes  said,  but  inexactly,  that  in  certain  cases 
wills  may  be  rectified  on  the  groimd  of  mistake  (b). 

Actions  for  the  rectification  of  instruments  must  be 
assigned  to  the  Chancery  Division ;  but  where  a  statement 
of  defence  to  an  action  brought  in  another  Division  is 
accompanied  by  a  counterclaim  for  rectification,  this  is  not 
a  suflBcient  reason  for  transferring  the  action  (c). 

When  a  conveyance  is  rectified  the  order  of  the  Court  is 
suflScient  without  a  new  deed.  A  copy  of  the  order  is  in- 
dorsed on  the  deed  which  is  to  be  rectified  (d). 


wiUs. 

Minor 
points  of 
procedure. 


(a)  ITarrU  v.  PeppereU,  6  Eq.  1, 
5 ;  Garrard  v.  Frankel,  80  Beav. 
445;  Bloomer  v.  SpitOe,  13  Eq. 
427. 

(6)  On  this  point  Bee  the  Appendix, 


NoteK. 

(c)  Storey  v.  Waddle  (C.  A.),  4 
Q.  B.  D.  289. 

(rf)   WhiU  V.  White,  16  Eq.  247. 
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CHAPTER  IX. 

Misrepresentation  and  Fraud. 

Part  1. — Misrepresentation. 

The  consent  of  one  party  to  a  contract  may  be  caused  by  Misrepre- 
a  misrepresentation  made  by  the  other  of  some  matter,  J^fJ^udu- 
such  that',  if  he  had  known  the  truth  concerning  it,  he  l«nt  or 
would  not  have  entered  into  the  contract.  Putting  off  for  dulent^ 
a  while  the  closer  definition  of  the  term,  we  see  at  once 
that  there  is  a  broad  distinction  between  fraudulent  and 
non-fraudulent  misrepresentation.  A  statement  may  be 
made  with  knowledge  of  its  falsehood  and  intent  to  mis- 
lead the  other  party,  or  with  reckless  ignorance  as  to  its 
truth  or  falsehood.  In  either  of  these  cases  the  making  of 
it  is  wrongful  in  a  moral  and  also  in  a  legal  sense,  and  the 
conduct  of  the  party  making  it  is  called  Fraud.  There 
has  never  been  any  substantial  difficulty  as  to  the  treat- 
ment of  such  conduct  in  English  courts  of  justice.  On  the 
other  hand  a  statement  which  in  fact  is  not  true  and  mis- 
leads the  other  party  may  be  made  by  mere  carelessness  or 
misadventure,  or  with  an  actual  belief  in  its  truth,  which 
belief  may  or  may  not  be  reasonably  entertained.  The 
treatment  of  cases  of  this  kind  is  far  more  diflScult  Courts 
of  common  law  and  of  equity  have  approached  the  subject 
by  different  methods  and  with  different  habits  of  thought 
and  language :  and,  though  the  terminology  is  becoming 
much  less  confused  than  it  was,  it  cannot  yet  be  said  to  be 
settled  or  exact  in  general  usage.     It  has  been  affected  by 
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complicatioil  and  confusion  arising  from  more  than  one 
source.  The  most  fruitful  of  these  has  been  the  unfortunate 
use  of  the  term  Fraud  in  the  Court  of  Chancery  as  nomen 
generalissimuTn  (a).  Tiie  probable  historical  explanation 
of  this  habit  is  that  in  earlier  times  it  was  the  only  means 
of  extending  and  completing  a  beneficial  jurisdiction ;  but 
in  itself  it  is  open  to  grave  objection  on  practical  as  well 
as  scientific  grounds  (6).  After  having  given  us  enough 
and  too  much  of  such  phrases  as  "constructive  fiuud/* 
conduct  "amounting  to  fraud  in  the  contemplation  of  a 
Court  of  Equity,"  transactions  "  fraudulent  in  the  eyes  of 
this  Court "  (c),  and  the  Uke  descriptions,  under  which  it 
is  possible  to  bring  almost  anything  (d),  it  now  stands 
judicially  condemned.  Lord  Justice  Bramwell  said  in  the 
Court  of  Appeal  in  1878:  "I  do  not  understand  l^al 
fraud.  To  my  mind  it  has  no  more  meaning  than  legal 
heat  or  legal  cold,  legal  light  or  legal  shade.  There  never 
can  be  a  well-founded  complaint  of  legal  fraud,  or  of 
anything  else,  except  where  some  duty  is  shown,  and 
correlative  right,  and  some  violation  of  that  duty  and  right. 
And  when  these  exist  it  is  much  better  that  they  should 
be  stated  and  acted  on  than  that  recourse  should  be  had 
to  a  phrase  illogical  and  unmeaning,  with  the  consequent 
uncertainty"  (e). 

Legal  or  constructive  fraud,  then,  may  be  discarded  as  a 
worse  than  useless  figment.  Actual  fraud,  as  the  leas 
troublesome  part  of  the  subject,  will  be  dealt  with  later. 
We  now  have  to  consider  what  is  the  law  with  regard  to 
statements  inducing  a  contract  which  are  not  fraudulent, 
and  in  what  form  it  is  best  expressed. 
View  A  view  countenanced  by  the  language  to  be  foimd  in 

(a)  See  8  Ch.  124.  Court  of  Appeal  as  late  as  1864 :  see 

(6)  The  ambiguous  use  of  the  word  4  D.  J.  S.  828. 

leads  on  the  one  hand  to  unfo\mded  {d)  See   the  wonderfully  miscel- 

charges  of  fraud  in  the  strict  sense,  laneous  contents  of  the  chapters  on 

and  on  the  other  hand  to  the  absence  ''Actual  Fraud  "  and  ''ConstructiTe 

of  fraud  in  that  sense  being  set  up  in  Fraud  "  in  Story's  Eq.  Jurisp. 

answer  to  a  case  which  is  really  of  a  (e)   Weir  v.  jBdl,  8  £z.  D.  at  p. 

quite  different  kind.  243. 

(c)  This  language  was  used  in  the 
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more  than  one  class  of  decisions  in  the  Court  of  Chancery,  ^^?®"*^ 
if  not  actually  involved  in  some  of  these  decisions,  is  that  didons  in 
under  certain  conditions  a  representation  which  is  1^0^^*?^^. 
operative  as  part  of  a  contract,  or  by  way  of  estoppel,  or  presenta- 
as  amounting  to  an  actionable  wrong,  may  still  be  binding  ^a^  a 
on  the  person  making  it.     If,  having  induced  a  contract,  l«gal  value 

-  -  ,  .      apart  from 

the  statement  turns  out  to  be  untrue,  the  contract  may  be  being  ele- 
voidable,  or  specific  performance  of  it  may  be  refused  ™®^1^  * 
without  affecting  its  validity  in  other  respects ;  if,  without 
any  contract,  the  party  to  whom  it  is  made  is  prejudiced 
by  acting  upon  it,  the  party  from  whom  it  proceeded  may 
be  bound  to  "  make  his  representation  good."  As  regards 
the  first  branch  of  this  proposition,  assuming  that  to  some 
extent  it  is  correct,  a  doubt  remains  whether,  consistently 
with  the  authorities,  any  general  rule  can  be  laid  down,  or 
there  are  only  a  set  of  generically  similar  rules  applicable 
to  certain  special  kinds  of  contracts.  Such  rules  are  beyond 
question  established  in  several  oases,  in  which  a  more  or 
less  extensive  duty  of  giving  correct  information  is  imposed 
on  one  of  the  parties.  The  authorities  neither  invite  nor 
forbid  a  generalization.  The  Indian  Contract  Act  (s.  18) 
does  generalize  the  rule  (a),  and  the  same  course  was 
taken,  with  a  caution  that  it  went' beyond  positive  autho- 
rity, in  the  foregoing  editions  of  this  book  (6).  As  to  the 
second  branch,  the  supposed  equitable  doctrine  of  "  making 
representations  good"  has  been  too  often  asserted  for  a 
text-writer  to  say  on  his  own  responsibility  that  it  does  not 
really  exist  as  distinct  from  the  more  simple  principle  that 
people  must  perform  their  contracts.  The  present  writer 
formerly  felt  bound  to  accept  it  with  an  indication  of  its 
difficulties  (c).  A  recent  judgment  to  be  presently  men- 
tioned has  cleared  the  way  to  greater  freedom  of  criticism. 

When  we  consider  on  principle  this  kind  of  doctrine  and  Criticism 
language  as  to  the  effect  of  representations,  the  follow-  view, 
ing  reflections  occur.    To  say  that  a  man  is  answerable  for 

(a)  3ee  Note  M.  (6)  P.  464.  2iid  ed.  (c)  P.  497,  2nd  ed. 
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the  truth  of  statements  made  by  him  in  good  faith  is  to 
say  that  it  is  his  legal  duty  to  see  that  they  are  borne  out 
or  to  make  compensatiou  for  their  not  being  borne  out. 
Whence  and  of  what  nature  is  this  duty  ?  If  the  statement 
is  of  a  fact,  and  made  as  an  inducement  to  another  person 
to  enter  into  a  contract,  the  substance  of  the  duty  is  no 
other  than  this,  that  the  person  making  the  statement 
undertakes  that  it  is  true.  In  that  case  must  not  his 
undertaking  be  a  term  in  the  contract  ?  For  if  not,  why 
should  it  bind  him  ?  As  to  estoppel,  a  statement  may  be 
binding  by  way  of  estoppel  quite  apart  irom  any  promise  or 
agreement ;  but  where  it  is  part  of  the  transactions  consti- 
tutiDg  a  contract,  it  seems  needless  to  assume  an  estoppel 
The  estoppel  is  merged  in  the  contract. 

If,  on  the  other  hand,  the  statement  is  of  something  to 
be  performed  in  the  future,  it  must  be  a  declaration  of  the 
party's  intention  unless  it  is  a  mere  exppession  of  opinion. 
But  a  declaration  of  intention  made  to  another  person  in 
order  to  be  acted  on  by  that  person  is  a  promise  or 
nothing.  And  if  the  promise  is  binding,  the  obligation 
laid  upon  its  utterer  is  an  obligation  by  way  of  contract 
and  nothing  else.  There  is  no  middle  term  possible.  A 
statement  of  opinion  or  expectation  creates,  as  such,  no 
duty.  If  capable  of  creating  any  duty,  it  is  a  promise.  If 
the  promise  is  enforceable,  it  is  a  contract  And  a  promise 
is  none  the  less  a  promise,  a  contract  is  none  the  less  a 
contract,  for  being  described  in  a  cumbrous  and  inexact 
manner. 
ExcepUon-  The  cases  in  which  a  special  duty  of  giving  correct 
information  exists  may  on  this  view  be  treated  as  positive 
exceptions  to  the  common  rule,  introduced  on  special 
grounds  of  policy.  But  they  may  also  be  treated,  and  I 
venture  to  think  better  treated,  in  another  way.  However 
different  their  character  in  other  respects,  they  have  this 
one  feature  in  common.  The  nature  of  the  contract  is  such 
that  the  one  party  must  in  the  ordinary  course  of  business 
take  from   the  other,  wholly  or  to  a  great  extent,  the 
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description  of  the  thing  contracted  for ;  and  the  statements 
in  which  completeness  and  accuracy  are  in  various  degrees 
required  are  really  part  of  that  description. 

The  result  of  this  view,  therefore,  is  that  the  true  ques-  Questions 
tion  is  in  every  case  what  were  the  terms  of  the  contract,  p,^^. 
But  this  statement  is  subject  to  the  qualification  that  in  ^^on  re- 
particular  classes  of  cases  there  are  fixed  rules  as  to  what  the  ques- 

kind  of  statements  shall  be  deemed  part  of  the  contract :  *[**"  ^^^^ 

*  the  oon- 

and  in  one  or  two  cases  this  rule  is  extended  so  as  to  make  tract  really 
it  an  essential  term  not  merely  that  the  information  given  "* 
shall  be  true,  but  that  all  material  information  shall  be 
fully  as  well  as  truly  given. 

It  may  be  well  to  state  as  concisely  as  may  be  the  rules  The  two 
given  by  the  two  diflferent  theories  now  in  question.  The  ^iated.*^ 
rule  suggested  by  the  tendency  of  decisions  and  dicta  in 
equity  may  be  thus  expressed  (subject  to  qualifications 
which  need  not  be  dwelt  upon  at  this  stage) :  A  contract  (or 
at  all  events  every  contract  included  in  any  one  of  several 
important  species)  is  voidable  at  the  option  of  a  party  who 
has  been  induced  to  enter  into  it  by  a  statement  contrary 
to  the  fact  made  by  the  other  party  without  reasonable 
grounds  for  believing  it,  though  in  fact  he  does  believe  it. 

The  other  doctrine,  which  has  always  been  more  or  less 
distinctly  implied  in  the  treatment  of  these  matters  by 
Courts  of  common  law,  was  enunciated  with  considerable 
clearness  by  the  Exchequer  Chamber  in  1863  (a).  This 
can  be  and  has  been  regarded  as  the  statement  of  a  prin- 
ciple of  common  law  which  may  be  in  conflict  with  the 
principles  of  equity,  and  in  case  of  conflict  must  yield. 
But  in  1880,  after  the  Judicature  Acts  had  been  five 
years  in  operation,  Mr.  Justice  Stephen  took  the  same 
view   in  a  considered  judgment  (b),  reviewing  at  some 

(a)  Belm  v.  BumesSf  8  B.  &  S.  tbia  question,  on  the  ground  that 

751,   32  L.  J.   Q.  B.    204 ;    fully  there  was  no  part  performance  suf- 

quoted  in  Sir  W.  B.  Anson's  Law  of  ficient  to  take  the  case  out  of  the 

Contract,  p.  133.  Statute  of  Frauds.     Thus  the  gene- 

(6)  Alderson  Y.  Maddison,  5  "Ex,  D.  ral  principle  that  the  transaction 

293 :  revd.  in  C.  A.  April  13,  1881  was  a  true  contract  or  nothing  is,  if 

(29  W.  R.  666),  without  discussing  anything,  tacitly  aflarmed. 

K  K 
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length  the  leading  authorities  in  equity  on  the  topic  of 
*'  making  representations  good."     The  general  principles 
are  defined  as  follows  : — 
Judgment       "  It  seems  to  me  that  every  representation  false  when 
o  step  en,  ^^^^  ^j,  falsified  by  the  event  must  operate  in  one  of  three 
Aldereonv.  ways  if  it  is  to  produce  any  legal  consequences.     First,  it 
may  be  a  term  in  a  contract,  in  which  case  ite  falsity  will, 
according  to   circumstances,   either    render  the   contract 
voidable,  or  render  the  person  making  the  representation 
liable  either  to  damages  or  to  a  decree  that  he  or  his 
representatives  shall    give  eflFect  to  the  representation. 
Secondly,  it  may  operate  as  an  estoppel  preventing  the 
person  making  the  representation  from  denying  its  truth 
as  against  persons  whose  conduct  has  been  influenced  by 
it.   Thirdly,  it  may  amount  to  a  criminal  offence.  The  com- 
mon case  of  a  warranty  is  an  instance  of  a  representation 
forming  part  of  a  contract.     Pickard  v.  8€m*8  (a)  and 
many  other  well-known  cases  are  instances  of  representa- 
tions amounting  to  an  estoppel.  A  false  pretence  by  which 
money  is  obtained   is  an  instance  of  a  representation 
amounting  to  a  crime."    There  are  also  representations 
which,  though  neither  part  of  a  contract  nor  amounting  to 
crimes,  may  be  actionable  as  wrongs  (6).    We  shall  have 
to  recur  to  these  hereafter. 
Doctrine        The  particular  case  before  Mr.  Justice  Stephen  was  one 
representi^  ^^  *  promise  to  make  a  provision  by  will     Promises  of  this 
JJoiH^^       kind,  and  promises  on  the  faith  of  which  maixiages  have 
been  contracted,  have  been  the  chief  but  not  the  only 
occasions  of  those  judicial  statements  which  appear  to 
ascribe   some   kind   of  peculiar  force  to  representations 
which  are  not  exactly  contracts.    There  are  likewise  cases 
of  "  representations ''  accompanying  undoubted  contracts ; 
and  here  the  questions  occur  whether  the  state  of  facts 
regarded  by  equity  judges  as  showing  a  representation 
which   the  party  was  bound  to  make  good  might  not 

(a)  6  A.  ft  K  469.  and  in  2  Sm.  L.  C. 

(6)  Padey  v.  Freeman,  3  T.  R  51 } 
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equally  well  in  eveiy  case— or  would  not  in  all  probability, 
by  minds  trained  in  the  more  analytical  methods  of  com- 
mon-law procedure — have  been  treated  as  establishing  a 
collateral  promise  or  warranty,  and  also  whether  the 
judges  who  used  this  language  really  meant  ^ything  dif- 
ferent. This  is  not  directly  connected  with  the  question  of 
the  avoidance  of  contracts  for  misrepresentation;  nor  is 
that  question  discussed  by  Mr.  Justice  Stephen.  But  if  it 
can  be  maintained  that  in  the  one  class  of  cases  the  so- 
called  "  representation  "  which  has  to  be  "  made  good  "  is  a 
promise  in  the  strict  sense,  as  an  element  in  a  true  con- 
tract, or  is  nothing,  there  will  evidently  be  much  less 
diflBculty  in  treating  the  other  class,  with  which  we  are 
here  immediately  concerned,  on  similar  principles. 

A  fresh  examination  of  the  authorities  on  the  subject 
of  "making  representations  good"  has  accordingly  been 
undertaken,  and  has  led  the  writer  to  the  conviction  that, 
notwithstanding  the  diflSculties  presented  by  the  form  in 
which  many  statements  of  more  or  less  authority  have 
been  made,  the  view  propounded  by  Mr.  Justice  Stephen 
is  the  correct  one.  A  review  of  the  cases,  the  insertion  of 
which  in  this  place  would  delay  us  too  long  in  proceeding 
to  the  main  subject,  will  be  found  in  the  Appendix  (a). 

On  the  whole  then  we  shall  say  that  a  representation  which  Represen- 
induces  a  contract,  and  is  not  true  in  fact,  but  which  is  not  fraudu- 
such  as  to  create  a  liability  ex  delicto,  can  aflFect  the  validity  {®"*J^^!^** 
or  operation  of  the  contract  only  in  the  following  cases :  —  tract,  must 

1.  If  it  is  itself  a  term  in  the  contract ;  that  is,  if  the  ^~ 
party  making  it  has  promised^  as  part  of  his  promises  con-  1.  P^rt  of 
stituting  the  contract  undertaken  by  him,  that  it  shall  be  mLe^ 
found  true.     Here,  if  it  proves  untrue,  the  contract  is  not 
avoided,  but  broken  :  and  the  other  party  may  be,  accord- 
ing to  the  nature  of  the  case  and  circumstances,  discharged, 

or  may  have  a  claim  for  damages. 

2.  If  the  contract  is  made  conditional  on  its  truth ;  that  2.  Condi- 
is,  if  the  parties  mean  to  contract  only  on  the  footing  of  its 

(a)  Note  L. 

ICK2 
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being  true.     Here  the  statement  is  said  to  be  a  ayndition. 

We  have  already  become  acquainted  with  some  instances 

of  such  conditions  under  the  heads  of  Impossibility  and 

Mistake. 
Warranty       From  both  these  cases  must  be  distinguished  that  of  a 
guigliJd.     distinct  collateral  agreement  that  a  representation  shall  be 

true,  so  that  its  untruth,  if  so  it  prove,  shall  in  no  case 

avoid  the  contract,  but  shall  be  matter  for  compensation. 

Such  an  agreement  is  called  a  wan^anty  (a). 
S.  Material      3.  If  it  falls  within  the  special  rules  laid  down  as  to  the 
ndeaas to  ^Afect  of  representations  inducing  or  accompanying  parti- 
fp^}^  ^     cular  classes  of  contracts. 

kinda  of 

contracts.  "pj^^  contracts  which  are  thus  exceptionally  treated  are 
speciaUy  ^-^c  following.  It  will  be  observed  that,  as  we  have  already 
treated,  g^i^j^  the  common  mark  which  makes  them  for  this  purpose 
a  special  class  is  that  the  subject-matter  of  the  contract,  or 
a  material  part  of  it,  is  within  the  peculiar  knowledge  of  one 
party,  and  the  other  has  to  rely,  in  the  first  instance  at  all 
events,  on  the  correctness  of  the  statements  made  by  him. 

(A)  Marine  insurance. 

(B)  Fire  insurance. 

(C)  Suretyship. 

(D)  Sales  of  land. 

(E)  Family  settlements. 

(F)  The  contract  of  partnership,  and  thence,  by  analogy, 
contracts  to  take  shares  in  companies  and  contracts  of  pro- 
moters (6). 

We  proceed  to  follow  out  the  topics  now  indicated  in 
the  order  above  given.  And  first  we  must  say  something  of 
representations  which  amount  to  a  condition  or  a  warranty. 

(a)  The  use  of  the  terms  "  war-  (b)  It  is  not  easy  to  say  whether 

ranty"  and  "condition'*  has  been  this  last  extension  would  hare  been 

unsettled.     A  condition  as  defined  adopted  by  courts  of  common  law 

in  the  text  is  sometimes  called  a  before  the  Judicature  Acts.  Kennedy 

**  warranty  in  the  nature  of  a  condi-  v.  Panama,  <tc.  Mail  Co.  L.  R.  2  Q. 

tion"  (see  8  E.  &  B.  802,  per  Chan-  B.  580,  p.  442  above,  seems  against 

nell,  B.).     But  it  is  obviously  de-  it:  but  the  question  was  not  there 

sirable  that  technical  terms,  if  used  fairly  raised,  nor  is  it  now  of  any 

at  all,  shoidd  be  used  with  an  exact  i^ractical  importance, 
and  constant  meaning. 
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RepresentatioTia   amounting    to    Warranty    or  Con- 
dition. 

The  law  on  this  subject  is  to  be  found  chiefly  in  the  Warrmnty 
decisions  on  the  sale  of  goods  ;  the  principles  however  are  dmonu'' 
of  general  importance,  and  not  without  analogies,  as  we 
shall  presently  see,  in  other  doctrines  commonly  treated  as 
quite  peculiar  to  equity.  We  therefore  mention  the  lead- 
ing points  in  this  place,  though  very  briefly.  In  the  first 
place  a  buyer  has  a  right  to  expect  a  merchantable  nrticle 
answering  the  description  in  the  contract  (a) ;  but  this  is 
not  on  the  ground  of  warranty,  but  because  the  seller 
does  not  fulfil  the  contract  by  giving  him  something  dif- 
ferent. "  If  a  man  offers  to  buy  peas  of  another  and  ho 
sends  him  beans,  he  does  not  perform  his  contract ;  but 
that  is  not  a  warranty;  there  is  no  ivarranty  that  he 
should  sell  him  peas ;  the  contract  is  to  sell  peas,  and  if  he 
sends  anything  else  in  their  stead  it  is  a  non-performance 
of  it"  (6).  So  that,  even  if  it  be  a  special  term  of  the 
contract  that  the  buyer  shall  not  refuse  to  accept  goods 
bought  by  sample  on  the  score  of  the  quality  not  being 
equal  to  sample,  but  shall  take  them  with  an  allowance, 
he  is  not  bound  to  accept  goods  of  a  different  kind  (c). 
It  is  open  to  the  parties  to  add  to  the  ordinary  description 
of  the  thing  contracted  for  any  other  tenn  they  please,  so 
as  to  make  that  an  essential  part  of  the  contract :  a  term 
so  added  is  a  condition.  If  it  be  not  fulfilled  the  buyer  is 
not  bound  to  accept  or  keep  the  goods  even  if  there  has 
been  a  bargain  and  sale  of  specific  goods  (d).  A  ivarranty 
is  an  undertaking  which,  though  part  of  the  contract,  is 

(a)  Jones  v.  Just,  L.  K.  3  Q.  B.  and  perhaps  conveniently,  saul  that 

197,  204.  th'  re  is  a  warranty  that  the  goodg 

(6)  Lord  Abinger,  C.  B.  in  Chanter  shall  be  merchantable  besides  the 

V.  Jlopkinif  4  M.  &  W.  899,  404  ;  condition  that  thej  shall  answer  the 

**  an  sound  an  exposition  of  the  law  description  :  Mody  v.  Orejaopj  L.  R. 

as  can  be"  per  Martin,  6.  Azimar  4  Ex.  49. 

V.  Casdla  (Ex.  Ch.),  L.  R.  2  C.  P.  (c)  AzSmar  v.  CWKd,  L.  R.  2  C. 

677,  679.     There  is  a  class  of  cases,  P.  431,  in  Ex.  Ch.  677. 

howerer,  in  which  it  is  commonly,  {d)  Benjamin  on  Sal*^,  4S8  sqq. 
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"  collateral  to  the  express  object  of  it "  (a).  When  specific 
goods  have  been  sold  with  a  warranty  the  buyer  cannot 
reject  them  (6),  but  may  obtain  compensation  by  way  of 
deduction  from  the  price,  or  by  a  cross  action  (c). 

When  there  has  been  a  sale  with  a  warranty  of  goods 
not  in  existence  or  not  ascertained,  and  the  warranty  is 
broken,  the  buyer  may  refuse  to  accept  the  goods,  and  this 
after  keeping  them,  if  necessary,  for  a  time  reasonably 
sufficient  for  trial  or  examination,  provided  he  has  not 
exercised  further  acts  of  ownership  over  them  (d).  This 
appears  at  first  sight  to  put  a  warranty  on  the  same  foot- 
ing as  a  condition  where  the  sale  is  not  of  specific  goods : 
but  the  true  explanation  is  that  given  by  Lord  Abinger — 
that  the  tender  of  an  article  not  corresponding  to  the 
warranty  is  not  a  performance  of  the  contract  (e).  The 
warranty  retains  its  peculiar  effect  in  this,  that  if  the 
buyer  chooses  to  accept  the  goods,  he  has  a  distinct  col- 
lateral right  of  action  on  the  warranty ;  whereas  if  there  is 
a  condition  but  not  a  warranty  the  party  may  indeed 
insist  on  the  condition,  but  if  he  accepts  performance  of 
the  contract  without  it  he  may  have  no  claim  to  com- 
pensation. Whether  any  term  of  a  contract  is  in  fact  a 
condition  or  a  warranty  is  a  question  of  construction  de- 
pending on  the  language  used  and  to  some  extent  on  the 
nature  and  circumstances  of  the  transaction  (/). 

(a)  Lord  Abinger,  C.B.  in  C%an^  (d)  HeilbuU  v.  H%ek»(m^  L.  R.  7 

V.  JJopkinSf  supra.  C.  P.   438,  451 ;   Indian  Contract 

(6)  Heyworth  y.  Hutchinton,  L.  R.  Act,  b.  118.    It  is  not  the  buyer's 

2  Q.  B.  447,  but  as  to  the  applica-  duty  to  send  the  goods  back  :  it  is 

tion  of  the  rule  in  the  particular  enough  for  him  to  give  a  clear  notice 

case  see  Mr.  Benjamin's  remarks,  that  they  are  not  accepted,  and  then 

p.  742  of  his  book.  it  is  the  seller's  businees  to  fetch 

(c)   The  reduction  of  the  price  them:  QHmddby  v.  WdU,  L.  R.  10 

can  be  only  the  actual  loss  of  value :  C.  P.  891,  896. 

any  further  damages  must  be  the  (e)  And  see  Benjamin  on   Sale, 

subject  of  a  cross  claim,  which  under  748. 

the  old  practice  required  a  separate  (/)  An  instructive  case  of  a  simple 

action  :  Mondd  v.  Stedy  8  M.  &  W.  affirmation  amounting  under  special 

858,  871.      But  a   defendant  can  circumstances  to  a  condition  is  Ban- 

now  recover  his  whole  damages  by  nerman  v.  WhUt,  10  C.  B.  N.  S. 

counter-claim,  and  have  judgment  844,  31  Ij.  J.  C.  P.  28 ;  Benjamin 

for  the  balance  if  it  be  in  his  favour.  on  Sale,  490  ;  Anson,  Law  of  Con- 

Rules  of  the  Supreme  Court,  Ord.  tracts  136. 
XIX.  r.  8.  Ord.  XXIL  r.  10. 
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Similar  questions  have  not  unfrequently  arisen  on  the 
construction  of  charter-parties.  Thus  in  Behn  v.  Bui^ness  (a) 
it  was  agreed  that  the  plaintift's  ship  "  now  in  the  port  of 
Amsterdam"  should  go  to  an  English  port  and  load  a 
cargo  of  coals.  The  ship  did  not  in  fact  reach  the  port  of 
Amsterdam  till  some  days  after  the  date  of  the  contract. 
It  was  held  that  the  description  of  her  as  in  the  port  of 
Amsterdam  was  a  condition,  and  that  by  its  non-fulfilment 
the  defendant  was  discharged  firom  his  obligation  to  load  a 
cargo.  We  pass  on  to  the  contracts  above  mentioned  as 
under  exceptional  rules. 

A.  Marine  Insurance,  Marine 

The  law  as  to  the  contract  of  marine  insurance  is  peculiar.  J^*]^^* 
Not  only  misrepresentation   but  concealment  (6)    of  acUsdoeure. 
material  fact,  "  though  made  without  any  fraudulent  in- 
tention, vitiates  the  policy  "  (c),  that  is,  makes  it  voidable 
at  the  underwriter's  election  (d). 

For  this  purpose  a  material  fact  does  not,  on  the  one 
hand,  mean  only  such  a  fact  as  is  "  material  to  the  risks 
considered  in  their  own  nature  " ;  nor  on  the  other  hand 
does  it  include  everything  that  might  influence  the  under- 
writer's judgment :  the  rule  is  "  that  all  should  be  disclosed 
which  would  affect  the  judgment  of  a  rational  underwriter 
governing  himself  by  the  principles  and  calculations  on 
which  underwriters  do  in  practice  act"  (e).  The  only 
exception  is  that  the  insured  is  not  bound  to  commum'cate 
anything  which  is  such  matter  of  general  knowledge  that 

(a)  8  B.  ft  S.  751,  82  L.  J.  Q.  B.  (rf)    See    Morri9(m    v.    Univenal 

204.    Was  l^e  charter-party  void  or  Marine  Imurance  Co,  L.  R.  8  Ex. 

only  voidable?    See  O.  W.  Holmes,  197,205. 

The  Common  Law,  329.    I  submit  (e)  Parsons  on  Insurance,  adopted 

that  it  was  void,  but  the  plaintiff  per  Our.  lonides  v.  PendeVt  L.  K.  9 

would    have   been    estopped   from  Q.  B.  at  p.  539.    What  falls  within 

showing  that    his    own  statement  this  description  is  a  question  of  fact : 

that  his  ship  was  in  the  port  of  StribUyy.  Imperial  Marine  Inturance 

Amsterdam  was  not  true.    Cp.  pp.  Co.  1  Q.  B.  D.  507.     And  the  policy 

462 — 3  above.  will  be  vitiated  by  concealment  of  a 

(6)  This  is  the  usual  word,  but  fact  material  to  guide  the  under- 
nan-ditcloture  would  be  more  accu-  writer's  judgment,  though  not  ma- 
rate,  terial  to  the  risk  insured  against  in 

(c)  lonideiv.  Pender,!.,  n.  9  Q.B.  itself:  ]Hvaz  v.  Gerutsi  (C.  A.),  6 

531,  537;  2  Wms.  Saund.  555-9.  Q.  B.  D.  222. 
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he  is  entitled  to  assume  the  underwriter  knows  it  already  (a): 
and  the  obligation  extends  not  only  to  facts  actually  within 
the  knowledge  of  the  assured,  but  to  facts  which  in  the 
ordinary  course  of  business  he  ought  to  know,  though  by  the 
fraud  or  negligence  of  his  agent  he  does  not  know  them  (6). 
These  rules  have  in  modem  times  at  any  rate  been 
uniformly  treated  both  at  law  and  in  equity  as  determinoil 
by  the  exceptional  and  speculative  nature  of  this  particular 
contract,  and  not  affording  ground  for  any  conclusions  of 
Distinc-  general  law.  That  they  do  not  apply  to  the  contract  of 
Ufe^inaur^  life  insurance  is  clear  from  the  judgments  in  the  Exchequer 
anco.  Chamber  in  Wheelton  v.  Hardiaty  (c),  though  a  different 
opinion  formerly  prevailed,  and  in  this  very  case  was  not 
contradicted  in  the  court  below.  Practically  life  policies 
are  almost  always  fiamed  with  some  sort  of  express  refer- 
ence to  the  statements  made  by  the  assured  as  to  the 
health  and  circumstances  of  the  life  insured.  Not  un- 
frequently  it  is  provided  that  the  declaration  of  the  assureil 
shall  be  the  basis  of  the  contract ;  and  if  the  declaration 
thus  made  part  of  the  contract  is  not  confined  to  the 
belief  of  the  party,  but  is  positive  and  unqualified,  then 
the  contract  is  avoided  by  any  part  of  the  statement 
being  in  fact  untrue  (^,  though  not  to  the  knowledge  of 
the  assured  (e),  or  by  the  concealment  of  any  material 
fact  (/).  Where  the  insurance  is  on  the  party's  own  life, 
however,  any  untrue  answer  given  by  himself  to  such 
questions  as  are  usually  asked  by  insurance  offices  would 

(a)  Morrison  v.  Universal  Marine  586,  is  virtuaUy  overruled  by  tliw. 

Insurance  Co.  Jj.ILS  Ex.  40.  {d)  It  need  not  be  shown  that  the 

(6)  Proudjfoot  V.  MvnUfiort,  L.  R.  particular  mis-statement  was  mate* 

2  Q.  B.  511.    But  non-disclosure  by  rial :    Anderson  v.  Fitzgerald,  4  H. 

an  agent  of  the  assured,  without  L.  C.  484. 

fraudulent    intention,    avoids    the  {e)  Macdonald  v.  Law  UnioH  In- 

policy  only  to  the  extent  of  the  loss  surance  O.  L.  R.  9  Q.  B.  328. 

or  risk  arising  from  the  particular  (/)  London  Assurance  v.  Mans^^ 

facts  so  withheld:  StribUy  y,  Im-  llCh.D.  363.     Probably  a  material 

perial^  <C'C  Co,,  supra.  fact  means  for  this  purpose  a  fact 

(c)  8  E.   &  B.  232,  in  Ex.  Gh.  such  that  its  concealment  makes  the 

285 ;  26  L.  J.  Q.  B.  265,  27  ib.  241 ;  statement  actually  furnished,  though 

see  espedaUy  those  of  Crowder,  J.  literally  true,  so  misleading  as   it 

and  Martin    and    Bramwell,    BB.  stands  as  to  be  in  effect  untrue. 
Lindenau  v.  Dahorough^  8  B.  &  C. 
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be  almost  necessarily  known  to  be  untrue,  and  therefore 
fraudulent  apart  from  any  special  conditions.  Where  a 
third  person  insures,  he  on  whose  life  the  insurance  is 
inade  (usually  called  "  the  life  **)  cannot  be  treated  as  the 
agent  of  the  assured,  and  false  statements  made  by  him  or 
Iiis  referees  cannot  be  pleaded  as  a  fraud  entitling  the 
insurer  to  avoid  the  contract  (a). 

The  late  case  of  Atty^-Gen,  v.  Ray  belongs  to  the  class 
here  considered :  the  grant  of  a  life  annuity  by  the  Com- 
missioners for  the  Reduction  of  the  National  Debt  was 
8et  aside  at  the  suit  of  the  Crown,  the  age  of  the  life 
having  been  mis-stated ;  not  so  much  on  the  ground  of 
misrepresentation  simply,  as  because,  considering  the 
statutory  powers  and  duties  of  the  commissioners,  "  it  was 
an  essential  part  of  the  contract  itself  that  the  representa- 
tion should  be  true  "  (6). 

B.  Fire  Insurance,  Pire  in- 

This  contract  is  for  similar  reasons  treated  in  somewhat 
the  same  way  as  that  of  marine  insurance  (which  it  re- 
sembles in  being  a  contract  of  indemnity)  (c),  though  not 
to  the  same  extent.  The  description  of  the  insured  pre- 
mises annexed  to  a  fire  policy  amounts  to  a  warranty  (or 
rather  a  condition)  that  at  the  date  of  the  policy  the  pre- 
mises correspond  to  the  description,  or  at  least  have  not 
been  altered  so  as  to  increase  the  risk ;  and  also  that 
during  the  time  specified  in  the  policy  the  assured  will 
not  voluntarily  make  any  alteration  in  them  such  as  to 

(a)  WhedUm  v.  HardUty,  iupra,  burn,  J.,  L.  R.  9  Q.  B.  333.    In 

The  learned  editor  of  Smith's  Mer-  London  Auurance  v.  Mansd,  1 1  Ch. 

cantile  Law  (402,  8th  ed.)  Beema  to  D.  363,  lAndenau  v.  Dt^wrougk  was 

understand  the  case  as  deciding  this  relied  on  by  counsel  and  the  Court ; 

point  only,  and  treats  Lindenau  v.  but   Whetlton  v.  Harditty  was  not 

Dabarough  as  still  law ;    but  the  cited. 

case  of  marine  insurance  was  ex-  (6)  9  Ch.  397,  407,  per  Mellisb, 

pressly  distinguished,  and  the  ground  L.  J.  expressly  comparing  the  case 

of  the  decision  in  the  Ex.  Ch.  was  of  a  life  policy  where  the  reprewnta- 

distinctly '*that  there  was  no  express  tions  of  the  assured  are  made  the 

8tip*ilation  in  the  policy  that  made  basis  of  the  contract, 
the  accuracy  of  the  statements  the  (r)  DarrdL  v.   TibbitU  (C.  A.)  5 

baiis  of  the  contract :"  per  Black-  Q.  B.  D.  560. 
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Descrip- 
tioa  of 
goods  in 
bill  of 
lading,  &c. 


Surety- 
ship. 

Misrepre- 
sentation 
avoids 
contract. 


increase  the  risk.  The  description  must  be  the  basis  of 
the  contract,  for  the  terms  of  insurance  can  be  calculated 
only  on  the  supposition  that  the  description  in  the  policy 
shall  remain  substantially  true  while  the  risk  is  running  (a). 
There  are  dicta  in  the  books  which  seem  to  extend  the 
analogy  to  marine  insurance  beyond  this ;  but  it  is  con- 
ceived that  since  Wheelton  v.  Hanlisty  (last  p.)  they 
cannot  be  relied  on. 

The  effect  of  a  misdescription  of  the  goods  in  a  bill  of 
lading,  apart  from  any  fraudulent  intention,  e.g.  of  avoiding 
payment  of  a  higher  rate  of  freight,  is  not  precisely  settled : 
but  it  seems  that  at  most  it  would  limit  the  carriers 
liability  to  what  the  value  of  the  goods  would  be  if  the 
description  were  correct  (6). 

At  common  law  the  concealment  of  the  true  value  of 
goods  was  held  to  excuse  a  common  carrier  for  anything 
short  of  actual  misfeasance,  at  all  events  if  he  had  given 
notice  that  he  would  accept  valuable  parcels  only  on 
special  terms  (c):  but  this  matter  is  now  regulated  by 
statute  ((Q. 

C.  Suretyship. 

It  is  laid  down  that  a  surety  is  released  from  his  obliga- 
tion by  any  misrepresentation  or  concealment  amounting 
to  misrepresentation  of  a  material  fact  on  the  part  of  the 
creditor  (e).  The  language  used  in  diflFerent  cases  is 
hardly  consistent:  the  later  decisions  establish  however 
that  the  rule  is  not  parallel  to  that  of  marine  insurance. 
The   contract  of  suretyship  "  is  one  in  which  there  is  no 


(a)  Sillem  v.  TkomUm^  8  K.  &  B. 
868,  23  L.  J.  Q.  B.  362 ;  where  it 
was  held  accordingly  that  the  addi-. 
lion  of  a  third  story  to  a  house  de- 
scribed as  being  of  two  stories  was 
a  material  alteration,  and  discharged 
the  insurer  :  and  see  further,  as  to 
what  amounts  to  material  misde- 
scription, Forbes  ct*  Co.'f  claim,  19 
£q.  485. 

(6)  Lebfau  v.  General  Steam  Nari- 


gation  Co,  L.  R,  8  C.  P.  88.  The 
point  decided  is  that  the  addition 
of  the  words  "  Weight,  value,  and 
contents  unknown"  by  the  ship- 
tiwner  is  an  entire  waiver  of  the 
description, 

(r)  Bateon  v.  Ihnovan,  4  B.  & 
Aid.  21. 

(d)  Smith,  Merc.  Law,  279  iqq. 

(e)  EailUm  v.  Mathews,  10  Cl  k 
F.  984, 
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universal  obligation  to  make  disclosure  "  (a).  The  creditor 
is  not  bound  to  volunteer  information  as  to  the  general 
credit  of  the  debtor  or  anything  else  which  is  not  part  of 
the  transaction  itself  to  which  the  suretyship  relates :  and 
on  this  point  there  is  no  diflference  between  law  and 
equity  (6).  But  the  surety  is  entitled  to  know  the  real  Surety  ia 
nature  of  the  transaction  he  guarantees  and  of  the  liability  ^ow  reid 
he  is  undertaking :  and  he  generally  and  naturally  looks  nature  of 
to  the  creditor  for  information  on  this  point,  although  he  tion. 
usually  is  acting  at  the  debtor's  request  and  as  his  friend, 
and  so  relies  on  him  for  collateral  information  as  to  general 
credit  and  the  like.  In  that  case  the  creditor's  description 
of  the  transaction  amounts  to,  or  is  at  least  evidence  of,  a 
representation  that  there  is  nothing  further  that  might 
not  naturally  be  expected  to  take  place  between  the 
parties  to  a  transaction  such  as  described.  Whether  a 
circumstance  not  disclosed  is  such  that  by  implication  it  is 
represented  not  to  exist  depends  on  the  nature  of  the 
transaction  and  is  generally  a  question  of  fact  (c).  Thus 
where  the  suretyship  was  for  a  cash  credit  opened  with 
the  principal  debtor  by  a  bank,  and  the  cash  credit  was  in 
fact  applied  to  pay  oflF  an  old  debt  to  the  bank,  the  House 
of  Lords  held  that  the  bank  was  not  bound  to  disclose  this, 
no  actual  agreement  being  alleged  or  shown  that  the 
money  should  be  so  applied,  and  the  thing  being  one 
which  the  surety  might  naturally  expect  to  happen  (d).  So 
the  creditor  is  not  bound  to  tell  the  surety  that  the  pro- 
posed guaranty  is  to  be  substituted  for  a  previous  one 
given  by  another  person  (e).  But  the  surety  is  not  liable 
if  there  is  a  secret  agreement  or  arrangement  which  sub- 

{a)  Fry,  J.,  Daviei  v.  London  and  603,  34  L.  J.  C.  P.  131,  138,  which 

Provincial  Marine  Insurance  Co.  8  may  be  taken  as  a  judicial  commen- 

Ch.  D.  at  p.  476.  tary  on  the  rule  given  iu  Hamilton 

(6)   Pledge  v.  Bws,  Johmu  663,  ▼.  Watson,  12  CI.  &  F.  109. 
Wythes  v.  Labonckere,  8  De  G.  &  J.  {d)  HamilUm  v.  WaUon,  12  01.  & 

693,  609,  approving  North  British  F.  109 ;  ace.  Pledge  v.  Buss,  Johns. 

Insurance  Co.  v.  Uoyd,  10  Ex.  628,  663. 
24  L.  J.  Ex.  14.  (e)  North  British  Insurance  Co.  v. 

(c)  Lee  V.  Jones,  14  C.  B.  N.  S.  Llorjd,  10  Ex.  523,  24  L.  J.  Ex.  14. 
886,  in  Ex.  Ch.  17  C.  B.  N.  S.  482, 
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stantially  varies  the  nature  of  the  transaction  or  of  the 
liability  to  be  undertaken :  as  where  the  surety  guarantees 
payment  for  goods  to  be  sold  to  the  principal  debtor,  but 
the  real  bargain,  concealed  from  the  surety,  is  that  the 
debtor  shall  pay  for  the  goods  a  nominal  price,  exceeding 
the  market  price,  and  the  excess  shall  be  applied  in  liqui- 
dation of  an  old  debt  (a) :  or  where  the  loan  to  be  guaranteed 
is  obtained  not  in  the  ordinary  way,  but  by  an  advance  of 
trust  funds  of  which  the  principal  debtor  himself  is  a 
trustee  (6).  In  Lee  v.  Jones  (c)  there  was  a  continuing 
guaranty  of  an  agent's  liabilities  in  account  with  his  em- 
ployers. He  was  in  fact  already  indebted  to  them  beyond 
the  whole  amount  guaranteed  by  the  surety's  agreement^ 
which  was  so  worded  as  to  cover  existing  as  well  as  future 
liabilities.  The  surety  was  not  informed  of  this,  and  the 
recitals  in  the  agreement,  though  not  positively  false,  were 
of  a  misleading. and  dissembling  character.  The  majority 
of  the  Court  of  Exchequer  Chamber  held  that  there  was 
evidence  of  "  studied  eflFort  to  conceal  the  truth  "  amounting 
to  fraud.  And  on  the  whole  it  appears  from  this  case  and 
Railton  v.  Mathews  (d)  that  the  concealment  from  the 
surety  of  previous  defaults  of  the  principal  debtor,  when 
there  is  a  continuing  guaranty  of  conduct  or  solvency,  is  in 
itself  evidence  of  fraud.  Where  a  person  has  become  a 
surety  on  the  faith  of  the  creditor's  representation  that 
another  will  become  co-surety,  he  is  not  bound  if  that 
other  person  does  not  join;  and  in  equity  it  makes  no 
diflference  that  the  guaranty  was  under  seal  (e).  Where  a 
guaranty  was  given  to  certain  judgment  creditors  in  con- 
sideration of  their  postponing  a  sale  under  an  execution 

(a)  Pidcoek  v.  BUhcp,  3  B.  &  C.  (d)  10  CL  &  F.  934. 

605  ;  I.  C.  A.  8.  143,  Ulust.  6.  (f)  Jiice  v.  Gordon,  11  Beav.  465, 

(b)  Squire  v.  Whitton,  1  H.  L.  C.  Emns  v.  Bremridge,  2  K.  A  J.  174, 
833,  decided  however  chiefly  on  the  8  D.  M.  G.  100.  The  rule  doe*  Dot 
broader  ground  that  there  cannot  apply  if  the  surety's  remedies  are 
be  a  contract  of  suretyship  in  hlanl\  not  really  diminished  :  Cooper  t. 
for  no  creditor  wm  ever  named  or  £van$,  4  Kq.  45,  where  the  prindpsl 
specified  to  the  surety.  debtor  had  not  executed  the  bond, 

(e)  17  C.  B.  N.  S.  482,  3(  L.  J.  but  had  executed  a  separate  agree- 
Ex.  181.  ment  under  seal 
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aJ  ready  issued  against  the  principal  debtor,  but  in  fact 
they  did  not  stop  the  sale,  being  unable  to  do  so  without 
the  consent  of  other  persons  interested,  it  was  held  that 
the  guaranty  was  inoperative  (a) ;  but  perhaps  this  case  is 
best  accounted  for  as  one  of  simple  failure  of  considera- 
tion ;  for  the  consideration  for  the  guaranty  was  not  merely 
the  credit  given  to  the  principal  debtor,  but  the  immediate 
stopping  of  the  sale. 

The  authorities,  taken  as  a  whole,  establish  that  as  be-  Beyond 
tween  creditor  and  surety  there  is  in  point  of  law  no  positive 
positive  duty  to  rive  information  as  to  the  relations  be-  <i^*y.*o 

,  .      ,  Rive  infor* 

tween  the  creditor  and  the  principal  debtor,  but  the  surety  mation. 
is  discharged  if  there  is  actual  misrepresentation,  and  that 
silence  may  in  a  particular  case  be  equivalent  to  an  actual 
representation,  whether  it  is  so  being  a  question  of  fact  (b). 
So  far  as  these  rules  attach  special  duties  to  the  creditor 
they  do  not  apply  to  a  mere  contract  of  indemnity  (c). 

I).  Sides  of  land.  falea  of 

•'  land :  con- 

A  misdescription  materially  affecting  the  value,  title,  or  tract  void- 
character  of  the  property  sold  will  make  the  contract  void-  material 
able  at  the  purchaser's  option,  and  this  notwithstanding  J^jj^j^^ 
special  conditions  of  sale  providing  that  errors  of  descrip- 
tion shall  be  matter  for  compensation   only.     Flight  v. 
Booth  (cZ)  is  a  leading  case  on  this  subject.     The  contract 
was  for  the  sale  of  leasehold  property,  and  the  lease  im- 
posed restrictions  against  carrying  on  several  trades,  of 
which  the  particulars  of  sale  named  only  a  few :  it  was  held 
that  the  piu*chaser  might  rescind  the  contract  and  recover 
back  his  deposit     Tindal,  C.J.  put  the  reason  of  the  case 
on  exactly  the  same  grounds  which,  as  we  shall  imme- 

(a)  Cooper  v.  Jod,  1  D.  F.  J.  240.  (c)  Way  v.  //cam,  13  C.  B.  N.  S. 

(A)Cp.LC.A.88. 142-144.  S.143:  292;  83  L.  J.  C.  P.  34:  but  the 

'*  Any  guarantee  which  the  creditor  point  of  that  case  is  rather  that  there 

has  obtained  by  means  of  keeping  was  no  misrepresentation  ctofu  ^ociim 

flilence  as  to  a  material  circumstance  corUradui. 

is  invaUd,'*  is  probably  not  intended  {d)  1  Bing.  N.  C.  370,  377. 
to  go  beyond  the  English  law. 


Digitized  by  VjOOQ IC 


610 


MISREPRESENTATION  AND   FRAUD. 


diately  see,  have  been  relied  on  in  like  cases  by  courts  of 
equity. 

"  Where  the  misdescription,  although  not  proceeding  from  fraud,  is 
in  a  material  ai^d  substantial  point,  so  far  affecting  the  subject-matter 
of  the  contract  that  it  may  reasonably  be  supposed  that  but  for  snch 
misdescription  the  purchaser  might  never  have  entered  into  the 
contract  at  all,  in  such  case  the  contract  is  avoided  altogether,  and 
the  purchaser  is  not  bound  to  resort  to  the  clause  of  compensation. 
Under  such  a  state  of  facts  the  purchaser  may  be  considered  as  not 
having  purchased  the  thing  which  was  really  the  subject  of  the  sale." 

So  in  Phillipa  v.  Galdcleugh  (a),  where  the  contract  was 
for  the  sale  of  "  a  freehold  residence  " — which  means  free 
of  all  incumbrances  (a) — ^and  it  appeared  that  the  properly 
was  subject  to  restrictive  covenants  of  some  kind,  the  pur- 
chaser was  held  entitled  to  rescind,  though  the  covenants 
were  in  a  deed  prior  to  that  fixed  by  the  contract  as  the 
commencement  of  the  title. 

Questions  of  this  kind  arise  chiefly  in  suits  for  specific 
performance  between  vendors  and  purchasers  of  real  estate, 
compensft-  when  it  is  found  that  the  actual  tenure,  quantity,  or  de- 
scription of  the  property  varies  from  that  which  was  stated 
in  the  contract.  The  effect  of  the  conditions  of  sale  in  the 
particular  instance  has  almost  always  to  be  considered,  and 
the  result  of  the  variance  may  be  very  diflFerent  according 
to  these,  and  according  to  the  amount  and  importance  of 
the  discrepance  between  the  description  and  the  fact  (i). 
A  complete  or  nearly  complete  system  of  rules  has  been 
gradually  established  by  the  Court  of  Chancery. 


Specific 
perform- 
ance  and 


Where 
variance 
not  sub- 
stantial, 
contract 
enforce- 
able, but 
with  com- 


(i.)  "If  the  failure  is  not  substantial,  equity  will  interfere" 
and  enforce  the  contract  at  the  instance  of  either  party 
with  proper  compensation  (c).  The  purchaser,  "  if  he  gets 
substantially  that  for  which  he  bargains,  must  take  a 
compensation  for  a  deficiency  in  the  value  "  {d).    Here  the 


(a)  L.  R.  4  Q.  B.  159, 161. 

(6)  See  aathorities  collected  on 
the  subject  generally,  Dart,  V.  k  P. 
184  sqq.,  644,  654,  1055,  1067,  eqq. 


(c)  Halu}/  V.  Grant,  13  Vea.  7J, 
77. 

{d)  Dyer  v.  Hargrave,  10  Vea. 
506,  508. 


Digitized  by 


Google 


SALES  OF  LAND;  COMPENSATION.  511 

contract  is  valid  and  binding  on  botli  parties,  and  the  case  Pfn^^tit^ji 
IS  analogous  to  a  sale  of  specific  goods  with  a  collateral  either 
warranty.  v^rty, 

(ii.)  There  is  a  second  class  of  cases  in  which  the  con-  Where 
tract  is  voidable  at  the  option  of  the  purchaser,  so  that  he  ^SunLa 
cannot  be  forced  to  complete  even  with  compensation  at  »^d 
the  suit  of  the  vendor,  but  may  elect  either  to  be  released  ^^^niLy 
from   his   bargain   or  to  perform   it  with   compensation,  ertimatlon, 
"  Generally  speaking,  every  purchaser  has  a  right  to  take  misled 
what  he  can  get,  with  compensation  for  what  he  cannot  J|^n/^„. 
get ''  (a),  even  where  he  is  not  bound  to  accept  what  the  tract,  or 
other  has  to  give  him  (6).  witH^m- 

However  a  purchaser's  conduct  may  amount  to  an  aflSr-  p«niiation. 
mation  of  the  contract  and  so  deprive  him  of  the  right  to 
rescind,  but  without  affecting  the  right  to  compensation  (c); 
again,  special  conditions  may  exclude  the  right  to  insist  on 
compensation  and  leave  only  the  right  to  rescind  (ct). 

Under  this  head  fall  cases  of  misdescription  affecting  the 
value  of  the  property,  such  as  a  statement  of  the  existence 
of  tenancies,  not  showing  that  they  are  under  leases  for 
lives  at  a  low  rent  (e) ;  or  an  unqualified  statement  of  a 
recent  occupation  at  a  certain  rent,  the  letting  value  of 
the  property  having  been  meanwhile  ascertained  to  be 
less,  and  that  occupation  having  been  peculiar  in  its  cir- 
cumstances (/) ;  or  the  description  of  the  vendor's  interest 
in  terms  importing  that  it  is  free  from  incumbrances — such 


(a)  Hughes  v.  Jonts,  3  D.  F.  J.  (d)  Corditvjley  v.   Cheeseborough, 

807,  816  ;   Leyland  v.  IUinyvx>rik^  3  Giff.  496,  4  D.  F.  J.  379,  where 

2  D.  F.  J.  248,  252.  the  purchaser  clAuniDg  specific  per- 

(6)  "If  a  person  possessed  of  a  fonnance  with   compensation,   and 

term  for  100  years  contracts  to  sell  having  rejected  the  vendor*s  offer 

the  fee  he  cannot  compel  the  pur-  to  annul  the  contract  and  repay  the 

chaser  to  take,  but  the  purchaser  purchaser  his  costs,  was  made  to  per- 

can  compel  him  to  convey  the  term."  form  the  contract  unconditionally. 

Per  Lord  Eldon,  Wood  v.  Orifith,  1  See  further  as  to  the  effect  of  con- 

Swanst  at  p.  54  (though  in  this  case  ditions    of    this   kind    Matcton   v. 

not  with    compensation,  see    next  FletcheTf  6  Ch.  91. 

page) :  and  see  MorOoek  v.  BuUer,  (e)  Hughes  v.  Jones,  8  D.  F.  J. 

10  Ves.  292,  815.  807. 

(c)  Hughes  y.  Jones,  supra,  (/)  Dmmoch  v.  ffaUeUf  2  Ch.  21, 
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Can  a 
purchaser 
recover 
compensa- 
tion after 
comple- 
tion? 


as  "  immediate  absolute  reversion  in  fee  simple" — where  it 
is  in  fact  subject  to  undisclosed  incumbrances  (a). 

The  treatment  of  this  class  of  cases  in  equity  is  analo- 
gous to  the  rules  applied  at  common  law  to  the  sale  tf 
goods  not  specifically  ascertained  by  sample  or  with  a 
warranty :  see  p.  502,  above. 

The  doctrine  that  a  vendor  who  has  less  than  he  under- 
took to  sell  is  bound  to  give  so  much  as  he  can  give  with 
an  abatement  of  the  price  applies,  it  is  to  be  understood, 
only  where  the  vendor  has  contracted  to  give  the  purdiaser 
something  which  he  professed  to  be,  and  the  purchaser 
thought  him  to  be,  capable  of  giving.  Where  a  husband 
and  wife  had  agreed  to  sell  the  wife  s  estate  (her  interest 
being  correctly  described  and  known  to  the  purchaser),  and 
the  wife  would  not  convey,  the  Court  refused  to  compel 
the  husband  to  convey  his  own  interest  alone  for  an 
abated  price  (6). 

Also  the  Coui*t  will  not  order  vendors  who  sell  as  trustees 
to  perform  their  contract  with  compensation,  on  account  of 
the  prejudice  to  the  cestui  que  trust  which  might  ensue  (c). 

It  is  an  unsettled  question  whether  a  purchaser  other- 
wise entitled  to  compensation  can  recover  it  after  he  has 
taken  a  conveyance  and  paid  the  purchase-money  in  full. 
The  negative  has  been  maintained  by  Lord  St.  Leonards 
as  a  text-writer  (d),  and  by  Malins,  V.-C.  (e),  and  Denman, 
J.  (/) ;  the  affirmative  by  Sir  L.  Shadwell  (g),  the  Court  of 

(a)  Torrance  v.  BoUon,  8  Ch.  118. 
Of  the  peculiar  character  of  the  non- 
disclosure in  that  case  presently. 
Cp.  PhiUipi  V.  Caldcleugh,  L.  R.  4 
Q.  B.  159,  p.  510,  above.  As  to  the 
proper  mode  of  assessing  compensa- 
tion in  a  case  of  mis-statement  of 
profits,  see  Poweil  v.  EUiol,  10  Ch. 
424. 

(6)  Ca$ae  V.  Wilkinton,  6  Ch.  534. 
In  a  late  case  where  the  husband 
had  the  reversion  in  fee  after  a  life 
interest  to  the  wife,  specific  per- 
formance with  compensation  was 
granted :  Barker  v.  Cox,  4  Ch.  D. 
464 ;  sed  qu» 

(c)   WhU€  V.  Cuddon,  8  CI.  &  F. 


766. 

(d)  Sugd.  V.  &  P.  558. 

(f)  Manson  v.  Thacker,  7  Ch.  D. 
620  ;  Bedey  v.  BeaUy,  9  Ch.  D.  lOS; 
AUen  V.  Richard$on,  13  Ch.  D.  524 
(but  here  the  deci^ion  seems  right 
on  either  view,  for  the  purchaser 
knew  the  title  before  ccunpletioo, 
and  suffered  only  by  an  oversight  of 
law). 

(/)  Brett  V.  Clowter,  6  a  P.  D. 
376, suggesting  a  distinction  between 
the  case  of  a  mis-statement  on  the 
face  of  the  contract  and  that  of  a 
collateral  misrepresentation  or  a 
mere  non-disclosure. 

(flr)  Cann  v.  Caim,  8  Sim.  447. 
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Exchequer  (a),  and  Jessel,  M.R.  (&).  A  distinction  has 
been  suggested  between  cases  where  compensation  is  sought 
as  of  common  right  and  where  it  is  provided  for  by  the 
conditions  of  sale  (c);  but  this  will  not  reconcile  the 
decisions, 

(iii)  But  lastly  the  variance  may  be  so  material  (either  Whew 
in  quantity,  or  as  amounting  to  a  variance  in  kind)  as  to  notcApable 
avoid  the  sale  altogether  and  to  prevent  not  merely  the  ^  ««*in^ 
general  jurisdiction  of  the  Court  as  to  compensation,  but  to  remind 
even  special  provisions  for  that  purpose,  from  having  any  "™Pv* 
application.     ''  If  a  man  sells  freehold  land,  and  it  turns 
out  to  be  copyhold,  that  is  not  a  case  for  compensation  (d); 
so  if  it  turns  out  to  be  long  leasehold,  that  is  not  a  case  for 
compensation ;  so  if  one  sells  property  to  another  who  is 
particularly  anxious  to  have  the  right  of  sporting  over  it, 
and  it  turns  out  that  he  cannot  have  the  right  of  sporting, 
because  it  belongs  to  somebody  else  ...  in  all  those  cases 
the  Court  simply  says  it  will  avoid  the  contract,  and  will 
not  allow  either  party  to  enforce  it  unless  the  person  who  is 
prejudiced  by  the  error  be  willing  to  perform  the  contract 
without  compensation"  (e):     A  failure  of  title  as  to  a  part 
of  the  property  sold  which,  though  small  in  quantity,  is 
important  for  the  enjoyment  of  the  whole,  may  have  the 
same  effect  (/).     This  class  of  cases  agrees  with  the  last 
in  the  contract  being  voidable  at  the  option  of  the  party 
misled,  but  it  differs  from  it  in  this,  that  if  he  elects  to 
adopt  the  contract  at  all  he  must  adopt  it  unconditionally, 

(a)  Bo$  y.  Hdikam,  L.  B.  2  Ex.  another:"  AyU$y.  Chx,  16  Beav.  28. 

72(KeU7,C.B.,OhaimeUandPigott,  Aj  to  leaeeholdi,  it   U  a   setUed 

BK).  though  perhaps    not  a  reasonable 

(6)  JU   Turner  and   SktUtm,    18  rule  that  a  contract  to  teU  property 

Ch.  D.  181.  held  under  a  lease  is  prima  facie  a 

(c)  Bo8  y.  Hdehaoi,  eupra,  contract  to  show  title  to  an  original 

{d)  And  converselj,  a  man  who  lease :   CamberweU  and  S,  Landtm 

buys  an  estate  as  copyhold  is  not  Building   Society  v.  ffoUoway,  18 

bound  to  accept  it  if  it  is  in  fact  Ch.  D.  764. 

Ire^old.     For  "the  motives  and  (e)   Earl  of  Durham  v.  Legard, 

fancies  of   mankind   are  infinite  |  84  Beav.  611. 

fund  it  is  unnecessary  for  a  man  who  (/)  Arnold  v.  Arnold  (0.  A.),  14 

bas  contracted  to  purchase  one  thing  Ch.  T>.  270. 
to  eiqplain  why  he  refuses  to  accept 

LL 
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since  compulsory  performance  with  compensation  would 
here  work  the  same  injustice  to  the  one  party  that  com- 
pulsory performance  without  compensation  would  work  to 
the  other.  Such  was  the  result  in  the  case  now  cited  of 
the  real  quantity  of  the  property  falling  short  by  nearly 
one-half  of  what  it  had  been  supposed  to  be  (a).  But  in 
a  later  case  where  the  vendors  were  found  to  be  entitled 
only  to  an  undivided  moiety  of  the  property  which  they 
had  professed  to  sell  as  an  entirety,  the  Court  found  no 
difficulty  in  ordering  specific  performance  with  an  abate- 
ment  of  half  the  price  at  the  suit  of  the  purchaser,  as  no 
injustice  would  be  done  to  the  vendors,  who  would  be  folly 
paid  for  all  they  really  had  to  sell  (6).  The  real  question 
is  whether  the  deficiency  is  such  as  to  be  fairly  capable  of 
a  money  valuation  (c).  It  seems  that  where  it  is  in  the 
vendor's  power  to  make  good  the  description  of  the  pro- 
perty, but  not  by  way  of  money  compensation,  it  may  be 
hb  wpro-  i^  his  option  to  perform  the  contract  with  the  non-pecuniary 
^«^j^oM,  compensation  applicable  to  the  circumstances  or  to  treat  it 
as  rescinded.     In  Baskcomb  v.  Beckwith  (d)  a  lot  of 

(a)  The  price  asked  had  been  fixed 
by  reference  to  the  rental  alone. 
Qu.  how  the  case  would  have  stood 
could  a  price  proportional  to  the 
area  have  been  arrived  at.  And 
see  Swaidtmd  y.  Deardey,  27  Beav. 
430  (where  it  is  left  doubtftd  whether 
the  purchaser  could  or  could  not 
have  enforced  the  contract  with 
compensation).  Cp.  D.  18. 1.  de  cont. 
empt  22-24,  enunciating  precisely 
the  same  principle  as  that  applied  by 
our  courts  of  equity.  Hano  legem 
venditionis :  Si  quid  tacri  vd  re- 
liffion  estf  Hvs  venit  n^iU,  super- 
vacuam  non  esse,  sed  ad  modica 
loca  pertinere :  ceterum  si  omne 
religiosum,  vel  sacrum,  vel  publicum 
venierit,  nullam  esse  emptionem : 
and  see  eod,  tit.  18,  40  |>r.  In 
Whittemore  v.  WhiUemore,  8  Eq. 
608,  a  case  of  material  deficiency  in 
Quantity,  it  was  held  that  a  con- 
aition  of  sale  providing  generally 
that  errors  of  description  should  be 
only  matter  of   compensation  did 


Where 
it  is  in 
vendor's 
power  to 


quaere. 


apply,  but  another  excluding 
pensation  for  errors  in  quantity  did 
not ;  so  that  on  the  whole  th«  pur- 
chaser could  not  rescind,  bat  was 
entitled  to  compensation. 

(6)  B<Ule!f  v.  Piper,  18  Eq.  68S ; 
fforrocki  v.  Riffby,  9  Ch^  D.  180, 
where  the  moiety  was  so  incombered 
that  the  vendor  in  the  result  got 
nothing  but  an  indemnity;  TTAeotfey 
V.  Slade,  4  Sim.  126,  is  practical^ 
overruled  by  these  cases.  Haw  v. 
Topham,  19  Beav.  576»  is  dktin- 
guishable,  as  there  the  purchaaer 
knew  or  ought  to  have  known  tliat 
a  good  title  oould  not  be  made  to  the 
whole. 

(c)  See  Dyer  v.  ffarffravty  10 
Ves.  at  p.  507;  and  on  the  dis« 
tinction  of  the  different  daases  of 
cases  generally,  per  Amp^ett»  B. 
PhiUips  v.  MHUr,  L.  R.  16  a  P. 
427-8. 

{d)  8  Eq.  100  (1869,  before  Lonl 
Romilly,  M.B.). 
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building  land  (part  of  a  larger  estate  intended  to  be  sold 
together)  was  sold  under  restrictive  conditions  as  to  build- 
ing, and  in  particular  that  no  public-house  was  to  be 
built ;  the  purchaser  assumed  from  the  plan  and  particulars 
of  sale,  and  in  the  opinion  of  the  Court  with  good  reason, 
that  the  whole  of  the  adjoining  property  would  be  subject 
to  like  restrictions.  One  small  adjacent  plot  had  in  fact 
been  reserved  by  the  vendor  out  of  the  estate  to  be  sold, 
so  that  it  would  be  free  from  restrictive  covenants ;  but 
this  did  not  suflSciently  appear  from  the  plan.  The  vendor 
sued  for  specific  performance.  It  was  held  that  he  was 
entitled  at  his  option  to  a  decree  for  specific  performance, 
on  the  terms  of  entering  into  a  restrictive  covenant  in- 
cluding the  reserved  plot,  or  to  have  his  bill  dismissed  (a). 
It  is  rather  difficult  to  see  why  the  option  should  not  have 
been  with  the  purchaser.  The  vendor  had  the  means  of 
performing  what  must  be  taken  to  have  really  been  his 
contract  (for  a  man  cannot  be  heard  to  say  that  the  natural 
construction  and  meaning  of  the  contract  he  proposes, 
whether  by  a  verbal  description  of  the  subject-matter,  or 
by  words  helped  out  by  maps  or  other  symbols,  is  not  the 
meaning  he  intended :  accipiuntur  fcni^iua  coidra  pro- 
ferentem)  (b) :  and  it  might  have  been  a  not  unsound  or 
unjust  conclusion  to  hold  that  he  was  simply  bound  to 
perform  it. 

This  third  class  of  cases  may  be  compared  (though  not 
exactly)  to  a  sale  of  goods  subject  to  a  condition  or 
"  warranty  in  the  nature  of  a  condition/*  so  that  the  sale  is 
"  to  be  null  if  the  affirmation  is  incorrect "  (c). 

A  purchaser  who  in  a  case  falling  under  either  of  the  Deposit, 
last  two  heads  exercises  his  option  to  rescind  the  contract  ooverabie 
may  sue  in  the  Chancery  Division  to  have  it  set  aside,  and  ^  ^^^ 
recover  back  in  the  same  action  any  deposit  and  expenses  at  law. 

(a)  The   case    comes    very  near  pactis,  89 ;  D.  18.  1  de  cont.  empt. 

Bloomer  v.  SpUOe,  13  Eq.  427,  and  21. 

others  of  that  class,  explained  pp.  (c)  Bannerman  v.  White,  10  C.  B. 

445,  491,  above.  N.  S.  S44,  81  L.  J.  C.  P.  28. 


(6)  2  Sm.  L.  C.  526 ;  D.  2. 14.  de' 
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already  paid  under  the  contract  (a).    And  it  seems  that 
there  is  an  independent  right  to  sue  in  equity  for  the 
return  of  the  deposit  and  expenses,  at  all  events  if  there 
are  any  accompanying  circumstances  to  afford  ground  for 
equitable  jurisdiction,  such  as  securities  having  been  given 
of  which  the  specific  restitution  is  claimed  (b). 
General         To  retum  to  the  more  general  question,  it  is  the  duty  of 
vendor       *^®  vendor  to  give  a  fair  and  unambiguous  description,  of 
to  give       his  property  and  title.     K  he  does  not  intend  to  offer  for 
Bcription.    sale  an  unqualified  estate,  the  qualifications  should  appear 
on  the  face  of  the  particulars  (c).     In  Torrance  v.  Bolton  (d) 
an  estate  was  offered  for  sale  as  an  immediate  reversion  in 
Conceal-     fee  simple.    At  the  auction  conditions  of  sale  were  read 
pMtkmlare  ^^^^^  from  a  manuscript,  but  no  copy  given  to  the  persons 
not  ex-      who  attended  the  sale.     One  of  these  conditions  showed 
correct       ^^^^  ^^G  property  was  subject  to  three  mortgage.     The 
^tem^t  plaintiff  in  the  suit  had  bid  and  become  the  purchaser  at 
tiona  only  the  Sale,  but  without  having,  as  he  alleged,  distinctly  heard 
Sw^*:*^  the  conditions  or  understood  their  effect    The  Court  held 
Torrance    that  the  particulars  were  misleading ;  that  the  mere  read- 
ing out  of  th^  conditions  of  sale  was  not  enough  to  remove 
their  effect  and  to  make  it  clear  to  the  mind  of  the 
purchaser  what  he  was  really  buying;  and  that  he  was 
entitled  to  have  the  contract  rescinded  and  his  deposit 
returned. 

A  misleading  description  may  be  treated  as  a  misrepre- 
sentation even  if  it  is  in  terms  accurate:  for  example, 
where  property  was  described  as  "  in  the  occupation  of  A." 
at  a  certain  rental,  and  in  truth  A.  held  not  under  the 
vendor,  but  under  another  person's  adverse  possession  (e), 
or  where  immediate  possession  is  material  to  the  purchaser, 
and  the  tenant  holds  under  an  unexpired  lease  for  years 

(a)  E,g»  Stanton  v.  TatUrfoU,  1  Sm.  sent  before  the  eoit  was  held  not  to 

ft  G.  529,  Torrana  v.  BoUon^  8  Oh.  deprive  the  Court  of  jurisdiction. 
118.  (c)   ffugh^  V.  Jonei,  8  D.  F.  J. 

(6)  Ahercman  Irowworla    Co,    v.  807,  814. 
Wickm*,  4  Ch.  101,  where  the  con-  (<J)  8  Ch.  118. 

tract  having  been  reacinded  by  con-  (e)  LaeklanY,  Reynolds,  Kay  59L 
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which  IS  not  disclosed  (a).  A  misleading  statement  or 
omission  made  by  mere  heedlessness  or  accident  may 
deprive  a  vendor  of  his  right  to  specific  performance,  even 
if  such  that  a  more  careful  buyer  might  not  have  been 
misled  (6). 

All  this  proceeds  on  the  supposition  that  the  vendor's 
property  and  title  are  best  known  to  himself,  as  almost 
always  is  the  case.  But  the  position  of  the  parties  may  be 
reversed  :  a  person  who  has  become  the  owner  of  a  property 
he  knows  very  little  about  may  sell  it  to  a  person  well 
acquainted  with  it,  and  in  that  case  a  material  misrepre- 
sentation by  the  purchaser  makes  the  contract,  and  even 
an  executed  conveyance  pursuant  to  it,  voidable  at  the 
vendor's  option  (c).  So  it  is  where  the  purchaser  has 
done  acts  unknown  to  the  vendor  which  alter  their  position 
and  rights  with  reference  to  the  property :  as  where  there 
is  a  coal  mine  under  the  land  and  the  purchaser  ha8 
trespassed  upon  it  and  raised  coal  without  the  vendor's 
knowledge:  for  here  the  proposed  purchase  involves  a 
buying  up  of  rights  against  the  purchaser  of  which  the 
owner  is  not  aware  (d). 

Vendors  of  land  may,  and  constantly  do  in  practice,  sell  Effect  of 
under  conditions  requiring  the  purchaser  to  assume  par-  TOnditiona 
ticular  states  of  fact  and  title.     But  such  conditions  must "  ^  ^^^ 
not  be  misleading  as  to  any  matter  within  the  vendor's 
knowledge.     "  The  vendor  is  not  at  liberty  to  require  the 
purchaser  to  assume  as  the  root  of  his  title  that  which 
documents  within  his  possession  show  not  to  be  the  fact, 
even  though  those  documents  may  show  a  perfectly  good 
title  on  another  ground :"  and  if  this  is  done  even  by  a 
perfectly  innocent  oversight  on  the  part  of  the  vendor  or 
his  advisers,  specific  performance  will  not  be  enforced  (e). 

(a)  CabaUero  v.  ffentif,  9  Ch.  447.  (e)  Broad  v.  MwUon,  12  Ch.  D. 

(6)  J<mes  y,  Rimmer,  14  Ch.  D.  181  (0.  A.),  per  Cotton,  L.J.  at  p. 

588.  149 :  whether  this  would  be  suffi- 

(c)  Haygarik  v.  Wearing^  12  Eq.  dent  ground  for  resdndiog  the  oon- 
320.  tract,  qucertt  per  Jessel,  M.R.  at  p. 

(d)  PhiUipi  V.   Uom/ratf,  6   Ch.  142. 
770,  779. 
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N  on-dis- 
closure  of 
defect  of 
title  not 
actually 
known  to 
vendor : 
Wilde  r. 
Gibson 


The  House  of  Lords  decided  in  Wilde  v.  Q^ibacni  (a)  that 
the  vendor  s  silence  as  to  a  right  of  way  over  the  property, 
of  the  existence  of  which  he  was  not  shown  to  be  aware, 
was  no  ground  for  setting  aside  the  contract  This  re- 
versed the  decision  of  Knight  Bruce,  V.-C.  (6),  who  held 
that  the  silence  of  the  particulars  taken  together  with  the 
condition  of  the  property  (for  the  way  had  been  enclosed) 
amounted  to  an  assertion  that  no  right  of  way  existed. 
In  any  view  it  seems  an  extraordinary,  not  to  say  dangerous, 
doctrine  to  say  that  a  vendor  is  not  bound  to  know  his 
own  title,  so  far  at  least  as  with  ordinary  diligence  he  may 
know  it :  and  the  case  is  severely  criticized  by  Lord  St. 
Leonards  (c).  The  Irish  case  relied  on  by  the  Lords  as  a 
direct  authority  may  be  distinguished  on  the  ground  that 
the  representation  there  made  by  the  lessor  that  there  was 
no  right  of  way  was  made  not  merely  with  an  honest  belief, 
but  with  a  reasonable  belief  in  its  truth  (d). 

The  decision  in  WUde  v.  Oibson  was  much  influenced 
by  the  purchaser's  case  having  been  rested  in  the  pleadings 
to  a  certain  extent  upon  charges  of  actual  fraud,  which 
however  were  abandoned  in  argument:  the  doctrine  of 
constructive  notice,  it  was  said,  could  not  be  applied  in 
support  of  an  imputation  of  direct  personal  fraud.  Even 
so  the  result  in  modem  practice  would  only  be  that  the 
plaintiff  would  have  to  pay  the  costs  occasioned  by  the 
unfounded  charges ;  he  would  not  lose  any  relief  for  which 
he  otherwise  showed  sufficient  grounds  (e).  And  on  ex- 
amining the  pleadings  it  is  difficult  to  find  any  imputation 
sufficient  to  justify  the  grave  rebukes  expressed  in  the 
judgments  (/).   Altogether  the  case  strongly  illustrates  the 


(a)  1  H.  L.  C.  605. 

{h)  S.  C.  turn.  Oibmm  v.  ITEde,  2 
Y.  A  0.  642. 

(c)  Sngd.  Lftw  of  Property,  614, 
6B7,  Ac 

{d)  Indeed  the  Court  seems  to 
have  thonffht  it  wu  true,  notwith- 
standing we  adverse  result  of  an 
action.  Legae  y.  Oroker,  1  Ball  k 
K  506,  Sugd.  op.  cU,  657. 


(e)  ffilUard  v.  E^t,  L.  B.  7  H. 
L.  39 ;  see  next  ohapfer. 

(/)  The  bill  in  Gibmm  ▼.  ITFtU, 
which  is  to  be  found  in  the  printed 
cases  of  1848,  has  the  words  "  care- 
fully concealed  **  in  one  passage : 
"fraudulently  concealed  "  in  another 
may  mean,  of  course,  fraudulently 
in  a  technical  senae. 
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confusion  and  inconvenience  which  may  follow  from  the 
use  of  the  word  fraud  with  a  latitude  inconsistent  with  its 
ordinary  and  natural  meaning.  It  was  also  said  by  Lord 
Campbell  that  a  court  of  equity  will  not  set  aside  an 
executed  conveyance  on  the  ground  of  misrepresentation 
or  concealment,  but  only  for  actual  fraud  (a) :  but  this 
dictum  has  not  been  followed.  In  a  late  case  where  copy- 
hold land  had  been  sold  as  freehold,  apparently  in  good 
faith,  the  sale  was  set  aside  after  conveyance  (6).  Here, 
however,  the  seller  had  notice  when  he  bought  the  land 
himself  that  some  part  of  it  at  least  was  copyhold.  On 
the  other  hand  there  may  be  a  want  of  diligence  on  the 
purchaser's  part  which,  although  not  such  as  to  deprive 
him  of  the  right  of  rescinding  the  contract  before  comple- 
tion, would  preclude  him  from  having  the  sale  set  aside 
after  conveyance  (c). 

As  a  general  result  of  the  authorities  there  seems  to  be  General 
no  doubt  that  on  sales  of  real  property  it  is  the  duty  of 
the  party  acquainted  with  the  property  to  give  substantially 
correct  information,  at  all  events  to  the  extent  of  his  own 
actual  knowledge,  of  all  facts  material  to  the  description 
or  title  of  the  estate  offered  for  sale,  but  not  of  extraneous 
facts  afifecting  its  value:  the  seller,  for  example,  is  not 
bound  to  tell  the  buyer  what  price  he  himself  gave  for 
the  property  (d). 

The  general  rule  seems  not  applicable  as  between  lessor  Exception 
and  lessee,  where  the  letting  is  for  an  occupation  by  the  ^^pation 
lessee  himself,  and  so  far  as  concerns  any  physical  fact^«**«"* 
which  can  be  discovered  by  inspection;   for  in  ordinary 
circumstances  the  landlord  is  entitled  to  assume  that  the 
tenant  will  go  and  look  at  the  premises  for  himself,  and 


(a)  1  H.  L.  C.  682.  (c)  M'CuUoch  v.  (7r«^fory,  1  K.  & 

{h)  HaH  V.  Swaine^  7  Gk  D.  42 ;  J.  286,  where  a  wiU  was  mis-Btated 

also  in  Bapfforth  y.  Wearing,  12  Eq.  in  the  abstract  so  as  to  conceal  a 

320,  an  executed  conveyance  was  defect  of  title,  but  the  piuxhaser 

set  aside  on  simple  misrepresenta-  omitted  to  examine  the  originals, 

tion.  (d)  8  App.  Ca,  1267. 
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therefore  is  not  bound  to  tell  him  if  they  are  in  bad  repair 
or  even  ruinous  (a). 


FamUy 

settle- 

ments: 

duty  of 

fuUdis. 

closure. 


E.  Family  Settlements. 

In  the  negotiations  for  family  settlements  and  com- 
promises it  is  the  duty  of  the  parties  and  their  professional 
agents  not  only  to  al^tain  from  misrepresentations,  but  to 
commimicate  to  the  other  parties  all  material  fistcts  within 
their  knowledge  aflfecting  the  rights  to  be  dealt  vdth.  The 
omission  to  make  such  communication,  even  without  any 
wrong  motive,  is  a  ground  for  setting  aside  the  transaction. 
"  Full  and  complete  communication  of  all  material  circum- 
stances is  what  the  Court  must  insist  on  "  (6).  "  Without 
full  disclosure  honest  intention  is  not  suflScient/'  and  it 
makes  no  difference  if  the  non-disclosure  is  due  to  an 
honest  but  mistaken  opinion  as  to  the  materiality  or 
accuracy  of  the  information  withheld  (c).  The  operation 
of  this  rule  is  not  affected  by  the  leaning  of  equity,  as  it 
is  called,  towards  supporting  re-settlements  and  similar 
arrangements  for  the  sake  of  peace  and  quietness  in 
families  (d). 


Partner* 
ship. 

Contracts 
to  take 
shares. 


F.  Partnership,  Contracts  to  take  Shai^es  in  Companies, 
and  Contracts  of  Promoters, 
The  contract  of  partnership  is  always  described  as  one 
in  which  the  utmost  good  faith  is  required.  So  far  as  this 
principle  applies  to  the  relations  of  partners  after  the 
partnership  is  formed,  it  belongs  to  the  law  of  partnership 
as  a  special  and  distinct  subject ;  and  in  fact  the  principle 
is  worked  out  in  definite  rules  to  such  an  extent  that  it  is 


(o)  KeaUs  v.  Earl  Cadogan,  10  C. 
B.691,20L.J.C.P.76.  The  general 
rule  does  i^pply  as  to  matters  of  title : 
Motlyn  V.  Wat  Mo9tyn  Coal,  JbcCo,, 
1  C.  P.  D.  146. 

(6)  Chrdm  v.  Chrdm,  8  Sw.  400, 
478. 

(e)  Ih,  477.  How  far  does  thb 
got     It  oan  hardly  be  a  duty  to 


communicate  mere  gfrnip  on  the 
chance  of  there  being  something  in 
it  Probably  the  test  is  (as  in  the 
case  of  marine  insurance,  p.  503^ 
aboye)  whether  tlie  judgment  of  a 
reasonable  man  would  be  affected. 
id)  lb.  I  Fane  v.  Fane,   20  £q. 
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seldom  appealed  to  in  its  general  form«  But  it  also  applies 
to  the  transactions  preceding  the  formation  of  a  partner- 
ship, or  rather  its  full  and  apparent  constitution.  For 
example,  an  intending  partner  must  not  make  a  private 
profit  out  of  a  dealing  undertaken  by  him  on  behalf  of 
the  future  firm  (a).  There  is  little  or  no  direct  authority 
to  show  that  a  person  inviting  another  to  enter  into  part- 
nership with  him  is  bound  not  only  to  abstain  from  mis- 
statement, but  to  disclose  everything  within  his  knowledge 
that  is  material  to  the  prospects  of  the  undertaking.  But 
the  existence  of  such  a  duty  (the  precise  extent  of  which 
must  be  determined  in  each  case  by  the  relative  position 
and  means  of  knowledge  of  the  parties)  is  postulated  by 
the  stringent  rules  which  have  been  laid  down  as  binding 
on  the  promoters  of  companies.  These  are  expressed 
with  the  more  strictness,  inasmuch  as  the  public  to  whom 
promoters  address  themselves  are  for  the  most  part  not 
versed  in  the  particular  kind  of  business  proposed,  but  are 
simply  persons  in  search  of  an  investment  for  their  money, 
and  with  slight  means  at  hand,  if  any,  of  verifying  the 
statements  made  to  them. 

"  The  public,"  it  is  said, "  who  are  invited  by  a  prospectus  Pro«pectiiB 
to  join  in  any  new  adventure,  ought  to  have  the  sameJJJJf^. 
opportunity  of  judging  of  everything  which  has  a  material  tiveiy  and 
bearing  on  its  true  character  as  the  promoters  themselves  ^^^  ^ 
possess"  (6):  and  those  who  issue  a  prospectus  inviting 
people  to  take  shares  on  the  faith  of  the  representations 
therein  contained  are  bound  "not  only  to  abstain  from 
stating  as  fact  that  which  is  not  so,  but  to  omit  no  one 
fact  within  their  knowledge  the  existence  of  which  might 
in  any  degree  aflfect  the  nature  or  extent  or  quality  of  the 
privileges  aad  advantages  which  the  prospectus  holds  out 


la)  LIndley,  1.  579;   Fawcett  v,  of  partnenh^  there  would  be  no 

WhikhoumylB. kM.lS2.    Tetthe  duty  at  alL 

duty  if  inddent,  not  precedent,  to  (6)  Lord  Chelmsford  in  Central 

the  oontraol  of  partnership :  for  if  -As^v  Cb.  of  Venezuda  v.  KUeh,  L.  R. 

there  were  not  a  complete  contract  2  H.  L.  99,  118. 
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as  an  inducement  to  take  shares "  (a).  Therefore  if  un- 
true or  misleading  representations  are  made  as  to  the 
character  and  value  of  the  property  to  be  acquired  by  a 
company  for  the  purposes  of  its  operations  (6),  the  privileges 
and  position  secured  to  it,  the  amount  of  capital  (c),  or 
the  amount  of  shares  already  subscribed  for  (rf),  a  person 
who  has  agreed  to  take  riiares  on  the  faith  of  such  repre- 
sentations, and  afterwards  discovers  the  truth,  is  entitled 
to  rescind  the  contract  and  repudiate  the  shares,  if  he  does 
so  within  a  reasonable  time  and  before  a  winding-up  has 
given  the  company's  creditors  an  indefeasible  right  to  look 
to  him  as  a  contributory.  For  full  information  on  this 
subject  the  reader  is  referred  to  Mr.  Justice  Lindley  s 
treatise  (e). 
Duty  of  There  is  likewise  a  fiduciary  relation  between  a  promoter 
^^^.  ^  and  the  company  in  its  corporate  capacity,  which  imposes 
P*»y*  on  the  promoter  the  duty  of  full  and  fair  disclosure  in  any 
transaction  with  the  company,  or  even  with  persons  pro- 
visionally representing  the  inchoate  company  before  it  is 
actually  formed  (/).  Promoters  who  form  a  company  for 
the  purpose  of  buying  their  property  are  not  entitled  to 
deal  with  that  company  as  a  stranger  (g).  They  must 
provide  it  with  "a  board  of  directors  who  can  and  do 
exercise  an  independent  and  intelligent  judgment  on  the 
transaction  "  (h). 

The  Companies  Act  1867,  s.  38,  makes  it  the  duty  of 
promoters  of  a  company  to  disclose  in  the  prospectus  any 

(a)  Kinderaley,  V.-C.  New  Bruns-  1880),  "Eflfect  of  Fraud  on  Subecrip. 

vnck,  <fec.  Co,  V.  Mufffferidge,  1  Dr.  tions  to  Stock,"    by  Seymour   D. 

9l  Sm.  363,  381,  adopted  by  Lord  Thompson,    where    English     and 

Chelmsford,  l.  c  American  authorities  are  veiy  f nlly 

(6)  Eeete  River  SUver  Mining  Co,  collected. 

V.  Smith,  L.  R.  4.  H.  L.  64,  aflFg.  (/)  Neio  Sombrero  PhoipJkate  Co. 

H.  c.  nom.  Smith's  ca.  2  Ch.  604.  v.  Erianger,  5  Ch.  D.  73,  per  James, 

(c)  Central  Ry,  Co,  of  Venezuela  v.  L.  J.  at  p.  118 ;  affd.  in  H.  L.  nom. 

Kisch,  iupra.  EHanger  v.  New  Sombrero  PhoepkaU 

{d)  WrighVt  ca.  7  Ch.  66 ;   cp.  Co,  8  App.  Ca.  1218 ;  BajnaU  r. 

Moore  d:  De  Ut  Torre*M  ca.  18  £q.  Carilon,  6  Ch.  D.  871. 

661.  {g)  ErUtnger  v.  New  Somhnrq  Phm- 

{e)    Lindley  on   Partnership,  2.  ^phaU  Co,  8  App.  Ca.  at  p.  1268. 

936, 1424.     And  see  American  Law  (A)  Ih,  at  pp.  1229, 1236, 1265. 
Reyiew,  N.  S.  vol.  1,  p.  177  (March, 


Digitized  by  VjOOQ IC 


COMPANIES:  CONTRACTS  OF  PROMOTERa  523 

previous  contract  entered  into  by  the  company  or  the 
promoters ;  in  default  of  which  the  prospectus  is  deemed 
"  fraudulent  on  the  part  of  the  promoters,  directors,  and 
officers  of  the  company  knowingly  issuing  the  same  "  as 
regards  any  one  taking  shares  on  the  faith  of  the  prospectus 
and  without  notice  of  the  contract  This  creates  no  duty 
on  the  part  of  any  one  who  was  not  a  promoter  at  the 
date  of  the  contract  (a),  nor  towards  any  one  but  share- 
holders (6) :  and  it  seems  the  right  it  gives  the  shareholder 
is  to  bring  an  action  of  deceit  against  the  delinquent  per- 
sonally, and  not  to  be  released  from  his  contract  (a).  The 
contracts  mentioned  in  this  very  loosely  drawn  enactment 
include  not  only  contracts  binding  or  intended  to  bind  the 
company  itself,  but  all  contracts  involving  dealings  with 
the  company's  shares  or  assets  which,  if  known  to  a  prudent 
man,  would  be  material  to  determine  his  judgment  ns  to 
taking  shares  (o). 

Thus  much  of  the  classes  of  contracts  to  which  special  Contract 
duties  of  this  kind  are  incident  The  absence  of  any  such  "**"y' 
duty  in  other  cases  is  strongly  exemplified  by  the  contract 
to  marry.  Here  there  is  no  obligation  of  disclosure,  except 
so  far  as  the  woman's  chastity  is  an  implied  condition.  The 
non-disclosure  of  a  previous  and  subsisting  engagement 
to  another  person  (d),  or  of  the  party's  own  previous  in- 
sanity (e),  is  no  answer  to  an  action  on  the  promise.  If 
promises  to  marry  are  to  give  a  right  of  action,  one  would 
think  the  contract  should  be  treated  as  one  requiring  the 
utmost  good  faith  :  but  such  are  the  decisions. 

Marriage  itself  is  not  avoided  even  by  actual  fraud  (/), 
but  the  reasons  for  this  are  obviously  of  a  different  kind : 


(a)  Oover*t  ca.  20  Eq.  114, 1  Ch.  siderable  differences  of  opinion). 

D.  182.  {d)  Beackeyy,  Brovm,  £.  B.  &  E. 

(6)  Comdl  V.  Hay,  L.  R.  8  C.  P.  796,  29  L.  J.  Q.  K  105. 

828.  («)  Baker  v.  CaHwright,  10  C.  B. 

(<?)  Twyerou  v.  Grant  (C.  A.),  2  N,  S.  124. 

C.  P.  D.  469,  Sumvan   ▼.  MiUdlfe  (/)  Swift  v.  Kdiy,  3  Knapp,  P.  0. 

(O.  A),  6  0.  P.  D.  465  (with  con-  267,  293. 
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nor  is  a  marriage  settlement  rendered  voidable  by  the 
wife's  non-disclosure  of  previous  misconduct  (a). 

Reasons  have  already  been  given  for  abstaining  from  the 
attempt  (though  such  an  attempt  was  made  in  the  former 
editions)  to  state  a  more  genend  rule  for  the  treatment  of 
contracts  entered  into  by  one  party  in  consequence  of 
representations  made  by  the  other  which  were  not  true 
in  fact,  but  not  known  to  be  untrue  by  the  person  making 
them.  We  proceed  to  deal  with  the  question  of  fraudulent 
misrepresentation^  deceit^  or  fraud  in  the  strict  and  only 
proper  sense. 


Fraud 

generally 

mcludes 

iDkorepre- 

sentation. 


But  not 
always : 
as  when  a 
contract 
18  made 
with  a 
collateral 
wrongful 


or 
ful  pur- 
pose, or 
without 
intention 
of  perform' 
in^it 


Part  2.— Fraud. 

Fraud  generally  includes  misrepresentation.  Its  specific 
mark  is  the  presence  of  a  dishonest  intention  on  the  part 
of  him  by  whom  the  representation  is  made.  In  this  case 
we  have  a  mistake  of  one  party  caused  by  a  represen- 
tation of  the  other,  which  representation  is  made  by  deli- 
berate words  or  conduct  with  the  intention  of  thereby 
procuring  consent  to  the  contract,  and  without  a  belief  in 
its  truth. 

There  are  some  instances  of  fraud,  however,  in  which 
one  can  hardly  say  there  is  a  misrepresentation  except  by 
a  forced  use  of  language.  It  is  fraudulent  to  enter  into  a 
contract  with  the  design  of  using  it  as  an  instrument  of 
wrong  or  deceit  against  the  other  party.  Thus  a  separation 
deed  is  fraudulent  if  the  wife's  real  object  in  consenting  or 
procuring  the  husband  s  consent  to  it  is  to  be  the  better 
able  to  renew  a  former  illicit  intercourse  which  has  been 
concealed  from  him.  "None  shall  be  permitted  to  take 
advantage  of  a  deed  which  they  have  fiuudulently  induced 
another  to  execute  that  they  may  commit  an  injury  against 
morality  to  the  injury  and  loss  of  the  party  by  whom  the 


481.    It  is  there  said  however  that 


non-disdoeore  of  adultery  would  be 
enough  to  aTold  a  Mparatfon  dted. 
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deed  is  executed  "  (a).  So  it  is  fraud  to  obtain  a  contract 
for  the  transfer  of  property  or  possession  by  a  representa- 
tion that  the  property  will  be  used  for  some  lawful  purpose, 
when  the  real  intention  is  to  use  it  for  an  unlawful  pur- 
pose (6).  It  has  been  said  that  it  is  not  fraud  to  make  a 
contract  without  any  intention  of  performing  it,  because 
per^venture  the  party  may  think  better  of  it  and  perform 
it  after  all :  but  this  was  in  a  case  where  the  question  arose 
wholly  on  the  form  of  the  pleadings,  and  in  a  highly  tech- 
nical and  now  happily  impossible  manner  (c).  And  both 
before  and  since  it  has  repeatedly  been  considered  a  fraud 
in  law  to  buy  goods  with  the  intention  of  not  paying  for 
them  {(I).  Here  it  is  obvious  that  the  party  would  not 
enter  into  the  contract  if  he  knew  of  the  fraudulent  inten- 
tion :  but  the  fraud  is  not  so  much  in  the  concealment  as 
in  the  character  of  the  intention  itself.  It  would  be  ridi- 
culous to  speak  of  a  duty  of  disclosure  in,  such  cases.  Still 
there  is  ignorance  on  the  one  hand  and  wrongful  contri- 
vance on  the  other^  such  as  to  bring  these  cases  within  the 
more  general  description  of  fraud  given  in  Ch.  VIII. 
p.  406,  above. 

The  party  defrauded  is  entitled,  and  was  formerly  en-  Right  of 
titled  at  law  as  well  as  in  equity,  to  rescind  the  contract.  ^Jf^JJ^Jlrat 
*'  Fraud  in  all  courts  and  at  all  stages  of  the  transaction  contract 
has  been  held  to  vitiate  all  to  which  it  attaches  "  (e). 

We  shall  now  consider  the  elements  of  fraud  separately :  Elements 
and  first  the  false  representation  in  itself.     It  does  not®^^'^^* 

{a)  Evan$  v.  Carrington,  2  D.  F.  216, 1 5  L.  J.  Ex.  113 ;  White  v.  Cfar- 

J.  481,  601  ;  cp.  Evant  v.  Edmonda,  dm,  10  C.  B.  919,  923,  20  L.  J.  0. 

18  C.  B.  777,  wbere,  however,  ex-  P.  166;  Clough  v.  L,  A,  N.  W,Ry,  Co. 

press  representation  was  averr^.  L.  K.  7  Ex.  26 ;  Ex  parte  WhiUaker, 

ih)  Peret  v.  HiO,  16  C.  B.  207,  10  Ch.  446,  449,  per  Hellish,  L.  J.j 

28  L.  J.  C.  P.  186,  concedes  this,  Donaldson  v.  ParweO,  8  Otto  (98  U. 

deciding  onlythat  possession  actually  S.)  681.    But  it  is  not  such  a  "  false 

giren  under  the  contract  cannot  be  representation  or  other  fraud "  at 

treated  as  a  mere  trespass  by  the  to  constitute  a  misdemeanor  under 

party  defrauded.  s.  11,  sub-s.  19  of  the  Debtors'  Act, 

le)  Hemingway   v.  ffamUton,    4  1869  :  Ex  parte  BreU,  1  Ch.  D.  161. 
M.  i  W.  116.  W  Per  WUde,  B.  UdeU  v.  Ather- 

{d)  Pergu»on  v.  Camngton,  9  B.  &  ^  7  H.  &  N.  at  p.  181. 
C.  69  ;  Load  v.  Cfreen,  16  M.  k  W. 
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matter  whether  the  representation  is  made  by  express 
words  or  by  conduct,  nor  whether  it  consists  in  the  posi- 
tive assertion  or  suggestion  of  that  which  is  false,  or  in  the 
active  concealment  of  something  material  to  be  known  to 
the  other  party  for  the  purpose  of  deciding  whether  he 
shall  enter  into  the  contract  These  elementary  rules  are 
so  completely  established  and  so  completely  assumed  to  be 
cstabUshed  in  all  decisions  and  discussions  on  the  snbject 
that  it  will  suffice  to  give  a  few  instances. 
Examples  There  may  be  a  false  statement  of  specific  facts :  this 
lent  ropre-  Seldom  occurs  in  a  perfectly  simple  form.  Cariham  v. 
sentaUon.  Bmry  (a)  is  a  good  example.  There  the  contract  was  for 
the  sale  of  a  leasehold.  The  vendor  was  under  covenant 
with  his  lessor  not  to  assign  without  licence,  and  had 
ascertained  that  such  licence  would  not  be  refused  if  he 
could  find  an  eligible  tenant.  The  agreement  was  made 
for  the  purpose  of  one  M.  becoming  the  occupier,  and  the 
purchaser  and  M.  represented  to  the  vendor  that  M.  was  a 
respectable  person  and  could  give  satisfactory  references  to 
the  landlords,  which  was  contrary  to  the  fact  This  was 
held  to  be  a  fraudulent  misrepresentation  of  a  material 
fact  such  as  to  avoid  the  contract  A  more  frequent  case 
is  where  a  person  is  induced  to  acquire  or  become  a 
partner  in  a  business  by  false  accounts  of  its  position  and 
profits  (6). 

Or  the  representation  may  be  of  a  general  state  of 
things :  thus  it  is  fraud  to  induce  a  person  to  enter  into  a 
particular  arrangement  by  an  incorrect  and  unwarrantable 
assertion  that  such  is  the  usual  mode  of  conducting  the 
kind  of  business  in  hand  (c).  How  far  it  must  be  a  repre- 
sentation of  existing  facts  will  be  specially  considered. 
WhatiB  ^Active  concealment"  seems  to  be  the  appropriate  de- 
fraudulent  g^^iption  for  the  following  sorts  of  conduct :  taking  means 


(a)  15C.B.  597;  24  L.  J.  C.  P.  100.  in  the  prospeetiui  are  of  the 

(6)  E,g.  RaMm  v.  Widcham,  8  De  kind. 
G.  k  J.  804.     The    cases  where  (c)  Jteynetl  ?.  Sprye,  1  D.  M.  G. 

contracts  to  take  shares  have  been  680. 
held  Toidable  for  misrepresentation 
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appropriate  to  the  nature  of  the  case  to  prevent  the  other  conceal- 
party  from  learning  a  material  fact — such  as  using  contri- 
vances to  hide  the  defects  of  goods  sold  (a) :  or  making  a 
statement  true  in  terms  as  far  as  it  goes,  but  keeping 
silence  as  to  other  things  which  if  disclosed  would  alter  the 
whole  effect  of  the  statement,  so  that  what  is  in  fact  told 
is  a  half  truth  equivalent  to  a  falsehood  (b) :  or  allowing 
the  other  party  to  proceed  on  an  erroneous  belief  to  which 
one's  own  acts  have  contributed  (c).     It  is  suflBcient  if  it 
appears  that  the  one  party  knowingly  assisted  in  inducing 
the  other  to  enter  into  the  contract  by  leading  him  to 
believe  that  which  was  known  to  be  false  (d).     Thus  it  is 
where  one  party  has  made  an  innocent  misrepresentation, 
but  on  discovering  the  error  does  nothing  to  undeceive  the 
other  (e).    As  to  this  last  point  it  is  to  be  observed  that  in  As  to  mere 
ordinary  cases  it  is  not  the  duty  of  one  party  to  a  contract  gnjth  r. 
to  correct  a  misapprehension  of  the  other  to  which  he  has  Hught«. 
done  nothing  to  contribute,  though  he  may  be  aware  of  it. 
'*  Passive  acquiescence  in  a  self-deception "  (/)  cannot  be 
put  on  the  same  footing  as  an  active  encouragement  of  it 
which  has  the  nature  of  "  aggressive  deceit "  (gr).     Even  if 
the  one  party  asks  the  other  a  question  as  to  some  colla- 
teral matter  on  which  he  is  not  bound  to  give  information, 
mere  silence  on  the  other's  part  is  not  equivalent  to  a  re- 
presentation.   This  was  decided  by  the  American  Supreme  Lwdlaw  v. 
Court  in  LaidUmv  v.  Organ  (h).    The  contract  there  in  ^^^"fi^* 
question  was  a  sale  of  tobacco.     On  the  morning  of  the 
sale  the  buyers  knew,  but  the  sellers  did  not  know,  that 
peace  had  been  concluded  between  the  United  States  and 

(a)  See  Benjamin  on  Sale,  884.  17  C.  B.  N.  a  at  p.  507;  84  L.  J. 

(6)  Peek  v.  Oumey,  L.  R.  6  H.  L.  C.  P.  at  p.  140. 

392,  403.  (e)  ReyneU  v.  Sptye,  1  D.  M.  G. 

(c)  HiU  V.  Gray,  1  Stark.  484,  as  at  p.  709. 

explained  in  Keatea  v.  Earl  Cadogan,  (/)  Smith  v.  Hughes,  L.  B.  6  Q.  B. 

10  C.  B.  691,  600  ;  20  L.  J.  C.  P.  697,  603. 

76  ;  qu,  if  the  explanation  does  not  (^)  Keate9  v.  EaH  Cadogan,  tupra, 

really  oveimle  the  particular  deci-  (A)  2  Wheat  178.     The  case  is 

sion,  per  Lord  Chelmsford,  L.  R.  almost  exactly  parallel  to  Smith  v. 

6  H.  L.  391 ;  Benjamin,  386-6.  Hughes  (last  note  but  one),  but  was 

{d)  Per  Blackburn,  J.  Lu  y.  /(met,  not  there  cited. 
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England.    The  sellers  asked  if  there  was  any  news  affect- 
ing the  market  price.     The  buyers  gave  no  answer,  and 
the  sellers  did  not  insist  on  having  one,  and  it  was  held 
that  the  silence  of  the  buyers  was  not  a  fraudulent  conceal- 
ment.   And,  notwithstanding  that  the  decision  has  been 
criticized  (a),  it  seems  right ;  for  silence  in  such  a  case  is 
of  itself  equivalent  at  most  to  saying,  "  It  is  not  our  busi- 
ness to  tell  you";  which  indeed,  as  a  part  of  the  general 
law,  the  other  party  may  be  presumed  to  know  already. 
The  real  question  in  such  a  case  is  whether  there  was 
nothing  beyond  mere  silence.     If  there  is  evidence  of  any 
departure  from  the  attitude  of  passive  acquiescence,  to 
that  extent  there  is  evidence  of  fraud ;  and  perhaps  it  is 
not  too  much  to  say  that  the  Court  should  be  astute  to 
find  it. 
R^>reBen.       That  which  gives  the  character  of  fraud  to  a  represen- 
ma^with-  tation  untrue  in  fact  is  that  it  is  made  without  belief  in 
out  belief   {^  truth ;  not  necessarily  with  positive  knowledge  of  its 
trutli:       falsehood.    Where  a  false  representation  amounts  to  an 
Im^edge  ^^i^^ii^We  WTong,  it  is  always  in  the  party's  choice,  as  an 
of  false-     alternative  remedy,  to  seek  rescission  of  the  contract,  if  any, 
necesM^.  which  has  been  induced  by  the  fraud :  and  the  cases  at 
Action  of    common  law  have  established  that  a  false  representation 
deceit.       ^^^  |^^  ^  substantive  ground  of  action  for  damages  though 
it  is  not  shown  that  the  person  making  the  statement  knew 
it  to  be  false.     It  is  enough  to  show  that  he  made  it  as 
being  true  within  his  own  knowledge,  with  a  view  to 
secure  some  benefit  to  himself,  or  to  deceive  a  third 
person,  and  without  believing  it  to  be  true  (6).    On  the 
other  hand  there  is  no  actionable  wrong  in  a  representa- 


(a)  Stoiy,  Eq.  Jar.  §  149.     On  inform  B." 

the  other  hand  it  is  in  effect  adopted  (6)  Taylor  v.  A$kUm,  11  M.  k  W. 

as  Illustration  {d)   to  s.  17  of  the  401 ;  Evam  v.  Edmondt,  18  C  & 

Indian  Contract  Act:  '<A.  and  B.  777.    See  Benjamin  on  Sale^  8<1- 

being  traders,  enter  upon  a  contract  869,  where  the  cases  are  fuUr  dis- 

A.  has   private   information  of    a  cussed.    The    principle   baa  lat^ 

change  in  prices  which  would  affect  been  re-affirmod  by  the  Coori  of 

B.'s    willingness    to    proceed  with  Appeal   in    LtddeU  v.  WDong^ 

the  contract.    A.  is  not  bound  to  Feb.  2S,  1881. 


Digitized  by  VjOOQ IC 


FRAUD:  KNOWLEDGE  OF  UNTRUTH. 


529 


tion  which  though  untrue  in  fact  is  believed  to  be  true  by 
the  person  making  it  (a),  even  if  the  belief  is  not  held  on 
reasonable  grounds.  But  the  presence  or  absence  of 
reasonable  grounds  is  relevant  and  important  for  deter- 
mining whether  the  belief  was  really  entertained.  "  Sup- 
posing a  man  makes  an  untrue  statement,  which  he  asserts 
to  be  the  result  of  a  bona  fide  belief  of  its  truth,  how  can 
the  bona  fides  be  tested  except  by  considering  the  grounds 
of  such  belief?"  (fc). 

Silence  is  equivalent  to  misrepresentation  for  this  pur- 
pose if  "the  withholding  of  that  which  is  not  stated 
makes  that  which  is  stated  absolutely  false,*'  but  not 
otherwise  (c). 

It  is  also  sufficiently  certain  that  mere  ignorance  as  to  Eflfect  of 
the  truth  or  falsehood  of  a  material  assertion  which  turns  J!!^!!l!!!!^ 
out  to  be  untrue  must  be  treated  as  equivalent  to  know- 
ledge of  its  untruth.  "If  persons  take  upon  themselves 
to  make  assertions  as  to  which  they  are  ignorant  whether 
they  are  true  or  untrue,  they  must  in  a  civil  point  of  view 
be  held  as  responsible  as  if  they  had  asserted  that  which 
they  knew  to  be  untrue  "  (d).     In  other  words,  wilful  igno- 


ignorMic«» 


(a)  Taylor  v.  Askton,  tupra  j 
CoUifis  V.  JSvans,  6  Q.  R  820 ; 
Ormrod  v.  MiUh,  14  M.  &  W.  651. 
See  notes  to  Chanddor  v.  Loput,  1 
Sm.  L.  C.  174  ;  Higgira  v.  SameU, 
2  J.  &  H.  460,  466.  If  a  man 
affects  to  contract  as  an  agent 
authorized  by  a  principal,  having  in 
fact  no  authority,  it  has  been  said 
that  he  may  be  sued  on  the  false 
statement  as  a  wrong,  "  even  though 
he  does  not  know  it  to  be  false,  but 
believes  without  suffi'-ient  grounds 
that  the  statement  wiU  ultimately 
turn  out.  to  be  correct :  **  per  Cur. 
8moid  V.  Jlbery,  10  M.  &  W.  1,  9 : 
see  however  1  Sm.  L.  C.  178. 

(6)  WeaUrn  Bank  of  ScoOnnd  v. 
Addie,  L.  B.  1  Sc.  &  D.  145,  per 
Lord  Chelmsford,  at  p.  162.  Lord 
Cranworth's  opinion  (j>.  168)  C'»mes 
to  the  same  thing,  but  points  out 
rather  more  strongly  that  it  is  a 
matter  of  evidence,  not  a  rule  of  law. 

(c)  Peek  V.  Qurney,  L.  R.  6  H.  L 


877,  390,  408,  an  equity  case  of  the 
same  class.  For  other  examples  of 
suits  in  equity  before  the  Judicature 
Acts  anslogous  to  the  action  of 
deceit  at  law  see  Slim  v.  Croucher, 
1  D.  F.  J.  518;  IfiU  v.  Lan€,  Jl  Eq, 
216,  220. 

(d)  Per  Lord  Cairns,  Reese  Rirer 
SUrer  Mining  Co,  v.  Smith,  L.  R.  4 
H.  L  79;  Jiauiins  v.  Wickham,  3 
De  a.  &  J.  304,  316.  At  common 
law  the  same  rule  was  g^ven  by 
Maule  J.  in  EvaMi  v.  Edmonds^  13 
C.  B,  777,  786.  "  I  conceive  that 
if  a  man  having  no  knowledge 
whatever  on  the  subjeut  takes  upon 
himself  to  represent  a  certain  state 
of  facts  to  exist,  he  doeH  so  at  Lis 
peril,  and  if  it  be  done  either  with  a 
view  to  secure  some  benefit  to  him- 
self  or  to  deceive  a  third  person,  he 
is  guilty  of  a  fraud,  for  he  takes 
upon  himself  t<i  warrant  his  own 
belief  of  the  trtith  of  that  which  h« 
so  asserts." 

M  M 


Digitized  by 


Google 


580  MISREPRESENTATION  AND  FRAUD. 

ranee  may  have  the  same  consequences  as  fraud  (a).     So 

may  ignorance  which,  though  not  wilful,  is  reckless:  as 

when  positive  assertions  of  fact  are  made  as  if  founded 

on  the  party's  own  knowledge^  whereas  in  truth  they  are 

merely  adopted  on  trust  from  some  other  person.  The  proper 

course  in  such  a  case  is  to  refer  distinctly  to  the  authority 

relied  upon  (b). 

Negligent       It  is  no  less  established  that  a  person  who  makes  a 

^^cu^^   wrong  statement  as  to  a*  fact  which  was  once   actually 

once  within  his  own  knowledge,  and  which  it  is  his  busine^  to 

remember,  cannot  excuse  himself  by  alleging  that  he  had 

forgotten  it  at  the  time  of  making  the  statement  (c). 

Lord  The  general  principles  were  thus  summarized  by  Lord 

ky^^rtlte-  Hatherley,  when  Vice-chancellor : 

raentin  "First.  Every  man  must  be   held  responsible  for  the 

Croskey;  consequences  of  a  false  representation  made  by  him  to 
another,  upon  which  that  other  acts,  and  so  acting  is  injured 
or  damnified. 

Secondly.  Every  man  must  be  held  responsible  for  the 
consequences  of  a  false  representation  made  by  him  to 
another,  upon  which  a  third  person  acts,  and  so  acting  is 
injured  or  damnified — provided  it  appear  that  such  &lse 
representation  was  made  with  the  intent  that  it  should  be 
acted  upon  by  such  third  person  in  the  manner  Uiat 
occasions  the  injury  or  loss  (d). 

Thirdly.  The  injury  must  be  the  immediate  and  not 
the  remote  consequence  of  the  representation  thus 
made  "  (e). 

These  rules,  it  will  be  observed,  are  stated  with  reference 
to  a  case  in  which  the  representation  is  made  with  know- 
ledge of  its  untruth.  The  case  of  culpable  ignorance  is 
not  considered. 

(a)  Owen  v.  Homan,  4  H.  L.  C.  490 ;  Slim  v.  Croueker,  1  D.  P.  J. 

at  p.  1035.  518,  625. 

(6)  RaUiuB  V.  Wickkam,  3  De  G.  (d)  See  Peth  v.  Qwmey,  L.  K.  « 

&  J.  at  p.  313,  Smith's  ca.  2  Cb.  at  H.  L.  896,  412. 

p.  611.  («)  Barry  ▼.  Crotkty^  2  J.  &  H. 

(c)   Buiroxott   V.   Lock,    10    Ves.  122. 
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Further,  a  fraudulent  statement  will  have  no  legal  effect  ^^^ 
unless  the  party  to  whom  it  is  made  is  really  misled  by  it.  Surt  be 
This  is  expressed  in  cases  of  contract  by  the  saving  that  J!^?^/^^ 
the  fraud  must  be  dolus  dans  locum  contrctctui.     But 
this  point  will  be  more  conveniently  dealt  with  in  the 
next  chapter,  as  the  rule  extends  beyond  cases  of  actual 
fraud. 

The  application  of  the  doctrine  of  fraud  to  sales  by  SaIm  hf 
auction  is  peculiar.  The  courts  of  law  held  the  employ-  ^^oy-* 
ment  of  a  puffer  to  bid  on  behalf  of  the  vendor  to  be  ment  of 
evidence  of  fraud  in  the  absence  of  any  express  condition 
fixing  a  reserved  price  or  reserving  a  right  of  bidding; 
for  such  a  practice  is  inconsistent  with  the  terms  on  which 
a  sale  by  auction  is  assumed  to  proceed,  namely  that  the 
highest  bidder  is  to  be  the  purchaser,  and  is  a  device  to 
put  an  artificial  value  on  the  thing  offered  for  sale  (a). 
There  existed  or  was  supposed  to  exist  (b)  in  courts  of 
equity  the  different  rule  that  the  employment  of  one 
puffer  to  prevent  a  sale  at  an  undervalue  was  justifiable  (c), 
with  the  extraordinary  result  that  in  this  particular  case  a 
contract  might  be  valid  in  equity  which  a  court  of  law 
would  treat  as  voidable  on  the  ground  of  fraud.  The  Sale 
of  Land  by  Auction  Act,  1867  (30  &  31  Vict.  c.  48),  assimi- 
lated the  rule  of  equity  t6  that  of  law.  The  Indian  Con- 
tract Act  (s.  123)  adopts  the  rule  of  the  common  law  (d). 

Marriage  is  another  exception  to  the  general  rule :  but  Fmud  does 
marriage,  though  including  a  contract,  is  so  much  more  "***  V***** 
than  a  contract  that  the  exception  is  hardly  a  real  one.  It 
is.  the  law  of  England,  and  probably  of  most  civilized 
countries,  that "  unless  the  party  imposed  upon  has  been 
deceived  as  to  the  person  and  thus  has  given  no  consent  at 
all,  [or  is  otherwise  incapable  of  giving  an  intelligent  con- 

(o)  Chtm  V.  Baverstoch,  14  C.  B.  FlitU  v.  Woodin,  9  H».  618. 

N.  S.  204,  32  L.  J.  C.  i\  1«1.  (d)  **  If  at  »  sale  by  auction  the 

(6)  Doubt  wa*  thrown  upon  it  in  seller  makes  use  of  pretended  bid- 

Mortimer  v.  BdLy  1  Ch.  10,  16.  dines  to  raise  the  price,  the  tale  is 

(c)  Smith  V.  Clarke,  12  Ves.  483  ;  voidable  at  the  option  of  the  buyer." 

MM  2 
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of  third 
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ohtttined 
by  fraud. 


sent],  there  is  no  degree  of  deception  which  can  avail  tc 
set  aside  a  contract  of  marriage  knowingly  made"  (a). 

Much  less  is  a  marriage  rendered  invalid  by  the  parties 
or  one  of  them  having  practised  a  fraud  on  the  persons 
who  performed  the  ceremony.  Where  a  marriage  had  been 
celebrated  in  due  form  by  Roman  ecclesiastics  at  Rome 
between  two  Protestants,  who  had  previously  made  a 
formal  abjuration  (the  marriage  not  being  otherwise 
possible  by  the  law  of  the  place  as  it  then  was),  it  was 
held  immaterial  whether  the  abjuration  had  been  sincere 
or  not,  though  as  to  the  woman  there  was  strong  evidence 
to  show  that  it  was  not  (6). 

We  may  observe  in  this  place  that  when  the  consent  of 
a  third  party  is  required  to  give  complete  effect  to  a  trans- 
action between  others,  that  consent  may  be  voidable  if 
procured  by  fraud,  and  the  same  rules  are  applied,  so  far  as 
applicable,  which  determine  the  like  questions  as  between 
contracting  parties.  Thus  where  the  approval  of  the 
directors  is  necessary  for  the  transfer  of  shares  in  a  com- 
pany, a  false  description  of  the  transferee's  condition,  such 
as  naming  him  " gentleman'*  when  he  is  a  servant  or 
messenger,  or  a  false  sta;tement  of  a  consideration  paid  by 
him  for  the  shares,  when  in  truth  he  paid  nothing  or  was 
paid  to  execute  the  transfer,  is  a  fraud  upon  the  directors, 
the  object  being  to  mislead  them  by  the  false  suggestion 
of  a  real  purchase  of  the  shares  by  a  man  of  independent 
position ;  and  on  a  winding-up  the  Court  will  replace  the 
transferor's  name  on  the  register  for  the  purpose  of  making 
him  a  contributory  (c). 


(a)  Smftv,  iTetty,  3  Knapp,  257, 298. 
In  several  of  the  United  States, 
however,  marriage  is  in  some  cir- 
cumstances voidable  for  fraud  :  see 
Mr.  Wald*8  note  here,  referring  to 
Bishop  on  Marriage  and  Divorce, 
§§  165—206.  The  Scottish  Courts 
also  have  set  aside  marriages  where 
•  the  woman's  consent,  though  ob* 
taiued  by  fraudulent  means  and 
what  we  call  "undue  influence," 
appealed  to  have  been  a  real  one: 


Fraser  on  the  Personal  and  Domestie 
ReLidons,  i  234.  Thus  the  dictum 
of  Lord  Brougham  cited  in  the  text 
is  at  all  events  too  widely  expressed 
for  a  maxim  of  universal  jurispra* 
dence.  As  to  promises  to  many, 
inpra,  p.  523. 

(6)  Swift  V.  KtUy,  3  Knapp,  257. 

(c)  Ex  parte  Kintrea^  6  Ch.  dS* 
Payne's  ca.  and  WiUiamt*  ca.  9  £q. 
223;  Lindley,2,  1486. 


Digitized  by 


Google 


533 


CHAPTER  X. 

The  Right  of  Rescission. 

We  have  now  to  examine  a  class  of  conditions  which  apply  ExMoina- 
indifferently,  or  very  nearly  so,  to  cases  of  simple  mis-  q^^^ons 
representation   (that  is,  where  the  truth  of  a  representa-  on  reecis- 
tion  is  in  any  way  of  the  essence  of  a  contract)  and  cases  of  voidable 
fraud.   Some  of  them,  indeed,  extend  to  all  contracts  which  coa^J^^ct** 
are  or  have  become  voidable  for  any  cause  whatever. 
The  questions  to  be  dealt  with  may  be  stated  as  follows : 
What  must  be  shown  with  regard  to  the  representation 
itself  to  give  a  right  to  relief  to  the  party  misled  ? 

What   is  the  extent  of  that  right,  and   within   what 
bounds  can  it  be  exercised  ? 

1.  As  to  the  representation  it«elf. 

A.  It  must  (except,  perhaps,  in  a  case  of  actual  fraud)  be  As  to  the 

a  representation  of  fact,  as  distinguished  on  the  one  hand  ^on^ned 

from  matter  of  law,  and  on  the  other  hand  from  a  matter  <>°  ^^r 
-  .    .  ....  rescinding 

oi  mere  opinion  or  intention.  a  contract. 

As   to   the   first   branch   of    the   distinction,   there   is  It  must  be 
authority  at  common  law  that  a  misrepresentation  of  the  of  fact, 
legal  effect  of  an  instrument  by  one  of  the  parties  to  it  J*J°*  **'  ^^ 
does  not  enable  the  other  to  avoid  it  (a).     And  in  equity  as  to 
there  is  no  reason  to  suppose  that  the  rule  is  otherwise,  f^^^^^ 
though  the  authorities  only  go  to   this  extent,  that  no 
independent  liability  can  arise  from  a  misrepresentation  of 

(a)  Ltuns  v.  JontSi  4  B.  A  C.  606.      nature  of  the  instrument  are  mis- 
Not  so  if  the  actual  contenti    or      represented,  as  we  saw  in  Ch.  VIII. 
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what  18  purely  matter  of  law  (a).  But  this  probably  does 
not  apply  to  a  deliberately  fraudulent  mis-statement  of  the 
law  (6).  The  circumstances  and  the  position  of  the  parties 
may  well  be  such  as  to  make  it  not  imprudent  or  unreason- 
able for  the  person  to  whom  the  statement  was  made  to 
rely  on  the  knowledge  of  the  person  making  it:  and  it 
would  certainly  work  injustice  if  it  were  held  necessary  to 
apply  to  such  a  case  the  maxim  that  every  one  is  presumed 
to  know  the  law. 
And  not  As  to  the  second  branch,  we  must  put  aside  the  cases 
motive  or  already  mentioned  in  which  the  substance  of  the  fraud  is 
intention,  ^q^  misrepresentation,  but  a  wrongful  intention  going  to 
the  whole  matter  of  the  contract.  Apart  from  these  it 
appears  to  be  the  rule  that  a  false  representation  of  motive 
or  intention,  not  amounting  to  or  including  an  assertion  of 
existing  facts,  is  inoperative.  "  It  is  always  necessary  to 
distinguish,  when  an  alleged  ground  of  false  representation 
is  set  up,  between  a  representation  of  an  existing  fact  which 
is  untrue  and  a  promise  to  do  something  in  future'*  (c). 
On  this  ground  was  put  the  decision  in  Vernon  v.  Keys  (d), 
where  the  defendant  bought  a  business  on  behalf  of  a 
partnership  firm.  The  price  was  fixed  at  4,500f.  on  his 
statement  that  his  partners  would  not  give  more :  a  state- 
ment afterwards  shown  to  be  false  by  the  fact  that  he 
charged  them  in  account  with  a  greater  price  and  kept  the 
resulting  diflference  in  their  shares  of  the  purchase-money 
for  himself.  It  was  held  that  the  vendor  ^x)uld  not  main* 
tain  an  action  of  deceit,  as  the  statement  amounted  only 
to  giving  a  false  reason  for  not  offering  a  higher  price. 
The  case  also  illustrates  the  principle  that  collateral  fraud 

(a)  RtukdaU  v.  Ford,  2  £q.  750 ;  (d)  12  East  682,  in  Ex.  Gh.  4 

BeaUte  v.  Lord  Ebury,  7  Ch.  777,  Tannt  488.    The  langoage  lued  ia 

802,  L.  R.  7  H.  L.  102,  180  (the  the  Ex.  Oh.  to  the  effect  that  the 

House  of  Lords  held  there  was  no  buyer's  liberty  must  be  co-extensre 

misrepresentation  at  all).  with  the  seller's,  which  is  to  **  tell 

(6)  ffinchfeld  v.  London,  Brighton,  every  falsehood  he  can  to  induce  a 

<£r  South  Coast  By,  Co.,  2  Q.  B.  D.  1.  buyer  to  purchase,**  is  of  coune  not 

(c)  MeUish,  L.  J.,  Bv  parte  Bur-  to  be  literally  accepted. 
reU,  lCh.J>.  at  p.  552. 
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practised  by  or  against  a  third  person  does  not  avoid  a 
contract.  Here  there  was  fraud,  and  of  a  gross  kind,  as 
between  the  buyer  and  his  partners ;  but  we  must  dismiss 
this  from  consideration  in  order  to  form  a  correct  estimate  of 
the  decision  as  between  the  buyer  and  seller.  It  must  be 
judged  of  as  if  the  buyer  had  communicated  the  whole 
thing  to  his  partners  and  charged  them  only  with  the 
price  really  given.  Still  the  decision  is  difficult  to  accept 
For  the  buyer  was  the  agent  of  the  firm,  and  in  substance 
made  a  fSsdse  statement  of  a  distinct  matter  of  fact  touching 
the  extent  of  his  authority,  though  it  was  no  doubt  a 
matter  as  to  which  he  was  not  bound  to  make  any  state- 
ment or  to  answer  any  questiona  And  it  has  been  lately 
held  in  the  Privy  Council  that  it  is  clearly  fraudulent  for 
A.  and  B.  to  combine  to  sell  property  in  B.'s  name,  B.  not 
being  in  truth  the  owner  but  only  an  intermediate  agent, 
and  the  nominal  price  not  being  the  real  price  to  be  paid 
to  the  owner  A.,  but  including  a  commission  to  be  retained 
by  B.  (a).  This  seems  to  shake  the  authority  of  VevTion 
V.  Keya,  though  it  cannot  actually  overrule  the  decision  (6). 
This  difficulty,  however,  aflfects  only  the  particular  applica- 
tion of  the  doctrine  on  which  the  Court  proceeded. 

It  needs  no  authority  to  show  that  a  statement  of  what  State- 
is  merely  matter  of  opinion  cannot  bind  the  person  making  matteAf 
it  as  if  he  had  warranted  its  correctness.     And  authority  opinion, 
has  gone  so  far  as  to  say  that  if  a  man  makes  assertions, 
as  of  matter  of  ^t  within  his  own  knowledge,  concerning 
that  which  is  by  its  nature  only  matter  of  more  or  less 
probable  repute  and  opinion,  he  is  not  legally  answerable 
as  for  a  deceit  if  the  assertion  turns  out  to  be  false  (c). 

(a)  Lindaay     Petroleum    Co,    t.  (c)  Haycraft  v.  Crea»y,  2  East  92. 

Sard,  L.  R.  5  P.  0.  221,  243.  Here  the  defendant  had  stated,  as  a 

(6)  The  decisions  of  the  Judicial  fact  within  his  own  knowledge,  that 

Committee,  though  they  carry  great  a  person  was  solvent  who  appeared 

weight,  are  not  binding  in  English  to  have  ample  means,  but  turned 

Courts  :  and  Uie  Court  of  Appeal  out  to  be  an  impostor.  The  majority 

has  lately  refused    to    follow   the  of  the  Court  seem  to  have  thought 

Judicial  Committee  on  a  point  of  that  the  plaintiff  ihust  in  the  cir- 

considerable  importance  :    Ltatk  v.  cumstances    have  known    the    der 

8coU,  2  Q.  B.  D.  376.  fendant  to  be  expressing  only  an 
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But  it  seems  doubtful  if  this  could  be  upheld  at  the  preseot 
day.     For  surely  the  affirmation  of  a  thing  as  within  my 
own  knowledge    implies    the    affirmation   that   I    have 
peculiar  means  of  knowledge :   and  if  I   have   not    such 
means,  then  my  statement  is  false  and  I  shall  justly  be 
held  answerable  for  it,  unless  indeed  the  special  know- 
ledge thus  claimed  is  of  a  kind  manifestly  incredible. 
Seeming         A  seeming  exception  to  this  principle  is  offered  by  the 
of  ^udt^   cases  in  equity  on  the  supposed  head  of  "  making  repre- 
able  doc-    sentations  good."     But  these  have  already  been  considered, 
"making    and  the  conclusion  has  been  adopted  that  no  such  doctrine 

good."  Statements  which  in  themselves  are  ambiguous  cannot 

Ambigu-    Y)e  treated  as  fraudulent  because  they  are  false  in  some  one 

0U8  state*  ,  "^ 

ments.       of  their  possible  senses.     In   such  a  case  the  party  who 

complains  of  having  been  misled  "  is  deceived  not  bj  the 

words,  but  by  his  construction  of  them'*  (6). 

The  repre-  B.  The  representation  must  be  such  as  to  induce  the  con- 
i^tation    ^yo^i  (dans  locum  contractui)  (c). 

induce  the  Relief  cannot  be  given  on  the  ground  of  fraud  or  mis- 
No  relief  representation  to  a  party  who  has  in  fact  not  acted  on  the 
to  a  party  statements  of  the  other,  but  has  taken  steps  of  his  own  to 
wsted  OTi     verify  them,  and  has  acted  on  the  judgment  thus  formed 

his  own      \yy  himself, 
judgment. 

"  The  Court  must  be  careful  that  in  its  anxiety  to  correct 

frauds  it  does  not  enable  persons  who  kave  joined  with 

others  in  speculations  to  convert  their   speculations  into 

certainties  at  the  expense  of  those  with  whom  they  have 

joined*'  (d). 

It  is  not  perfectly  free  from  doubt  whether  in  any,  and 

if  in   any,  in   what    cases   the  possession   of   means  of 

opinion     founded    on    that    which  SmaU^    6    CL    &   F.    444  ;    Lord 

appeared  to  all  the  world.  Wensleydale,  SmUhv.  Kay^  7  H.  L. C 

(a)  P.  495  sqq.,  and  Note  L  in  775-6. 

Appendix.  {d)  Jennings     v.    BnmgkUm^     5 

(6)  UaUom  v.  Ftmie,  3  Ch.  467,  D.  M.  G.  126, 140 ;  Jhferv.Maryratr^ 

476.  10  Veu.  505. 

(c)  Lord  Brougham,    AUicood   v. 
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knowledge  which  if  used  would  lead  to  the  discovery  of 
the  truth  will  bar  the  party  of  his  remedy. 

In  the  case  of  active  misrepresentation  it  is  no  answer  As  to 


in  proceedings  either  for  damages  or  for  setting  aside  the  ^!JJ*  ^ 

contract  to  say  that  the  party  complaininfi:  of  the  misrepre-  ]^^  •   .  . 
.   ..       1     /.I  ^^''    .  .        .         r,        ..T     .1  immaterial 

sentation  had  the  means  of  makmg  inquiries.  *'  In  the  case  in  case  of 

of  Dobdl  V.  Stevens  (a) .   .  which  was  an  action  for  deceit  •^^^^ 

V   /  misrepre- 

in  falsely  representing  the  amount  of  the  business  done  sentatioiL 
in  a  public-house,  the  purchaser  was  held  to  be  entitled  to 
recover  damages,  although  the  books  were  in  the  house, 
and  he  might  have  had  access  to  them  if  he  had  thought 
proper"  (6).  The  rule  was  the  same  in  the  Court  of 
Chancery.  It  was  saiij  of  a  purchaser  to  whom  the  state 
of  the  property  he  bought  was  misrepresented : — "Admitting 
that  he  might  by  minute  examination  make  that  discovery, 
he  was  not  driven  to  that  examination,  the  other  party 
having  taken  upon  him  to  make  a  representation.  .  . 
The  purchaser  is  induced  to  make  a  less  accurate  examina- 
tion by  the  representation,  which  he  had  a  right  to 
believe"  (c).  The  principle  is  that  "  No  man  can  complain 
that  another  has  too  implicitly  relied  on  the  truth  of  what 
he  has  himself  stated'*  (cZ). 

In  the  case  of  Attwood  v.  Small  (e)  in  the  House  of 
Lords  this  subject  was  discussed,  but  without  any  actual 
decision.  It  is  in  one  place  (/)  said  that  a  party  would  not 
be  relieved  who  had  the  means  of  ascertaining  the  truth 
"with  ordinary,  prudence":  on  the  other  hand  Lord 
Lyndhurst  fully  approved  of  Dobell  v.  Stevens  (g) ;  and  it 
can  hardly  be  maintained  that  in  that  case  it  would  have 
been  any  very  extraordinary  act  of  prudence  on  the  part  of 
the  purchaser  to  go  into  the  house  and  look  at  the  books 
for  himself.     The  general  tendency  of  what  was  said  in 

(a)  8  B.  &  C.  623.  at  p.  710  ;    Prict  v.   Mitcaulay^   2 

(6)  Per  Lord  Chelmsford,  L.  R.  D.  M.  6.  339,  346. 

2  H.  L.  121.  («)  6  OL  &  F.  232. 

(c)  Dyer  v.  Hargrave,  10  Ves.  at  (/)  Per  Earl  of  Devon,  at  p.  840. 

p.  509.  ig)  At  p.  395. 

{d)  Rameil  v.  Sprye,  1  D.  M.  G 
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Attwood  V.  Small  is  to  show  that  nothing  short  of  actual 
inquiries,  from  which  it  can  be  inferred  that  the  party  acted 
on  his  own  judgment,  will  preclude  him  from  relief.  And 
Lord  Brougham  suggested  that  a  case  might  even  be 
possible  in  which  the  false  representations  of  a  seller  and 
the  actual  inquiries  of  a  buyer  should  be  so  inextricably 
mixed  up  that  the  Court  would  not  refuse  to  interfere  (a). 
In  the  principal  case  the  parties  who  sought  to  impeach  a 
sale  of  mining  property  to  them  had  (according  to  the  view 
of  the  facts  taken  by  the  majority  of  the  Lords)  not  only 
made  inquiries  by  themselves  and  their  agents  to  tost  the 
vendor's  statements,  but  had  continued  in  possession  and 
exercised  acts  of  ownership  after  all  the  facts  were  within 
their  knowledge.  In  1867,  however,  the  principle  was 
positively  affirmed  by  Lord  Chelmsford  (6).  The  suit  was 
instituted  by  a  shareholder  in  a  railway  company  to  be 
relieved  from  his  contract  on  the  ground  of  misrepresenta^ 
tions  contained  in  the  prospectus.  Here  it  was  contended 
that  the  prospectus  referred  the  intending  shareholder  to 
other  documents,  and  offered  means  of  further  information  : 
besides,  the  memorandum  and  articles  of  association  (and 
of  these  at  all  events  he  was  bound  to  take  notice)  suffi* 
ciently  corrected  the  errors  and  omissions  of  the  prospectus. 
But  the  objection  is  thus  answered  : — 

^<When  once  it  is  established  that  there  has  been  any  fraudulent 
misrepresentation  or  wilful  concealment  by  which  a  person  has  been 
induced  to  enter  into  a  contract,  it  is  no  answer  to  his  claim  to  be 
relieved  from  it  to  tell  him  that  he  might  have  known  the  truth  by 
proper  inquiiy.  He  has  a  right  to  retort  upon  his  objector,  *  You  at 
least,  who  have  stated  what  is  untrue,  or  have  concealed  the  truth 
for  the  purpose  of  drawing  me  into  a  contract,  cannot  accuse  me  c^ 
want  of  caution  because  I  relied  implicitly  upon  your  fairness  and 
honesty.* " 

Otherwise      This  doctrine  appears,  also  on  Lord  Chelmsford's  autho- 
mew^<m-  ^^y>  ^^^  ^   ^PP^J  ^   *^®  ^^**^   ^^  ^^^  non-disclosure, 

{a)  eClk  F.  at  p.  448.  Kiseh,  I^  R.  2  H.  L.  99, 120. 

(6)  CerUral  Ry,  Co,  of  Venezuela  v. 
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without  fraudulent  intention,  of  a  fact  which  ought  to  have  ^Mclorore, 
been  disclosed. 

"  When  the  fact  is  not  misrepresented  but  concealed  [or 
rather  not  communicated]  (a)  and  there  is  nothing  done  to 
induce  the  other  party  not  to  avail  himself  of  the  means 
of  knowledge  within  his  reach,  if  he  neglects  to  do  so  he 
may  have  no  right  to  complain,  because  his  ignorance  of 
the  fact  is  attributable  to  his  own  negligence  *'  (6). 

It  appears  also  not  to  apply  to  a  mere  assertion  of  title  Mere 
by  a  vendor  of  land  (c).  ^tl^"^ 

In  a  case  before  Lord  Hatherley  when  V.-C.  the  double 
question  arose  of  the  one  party's  knowledge  that  his  state- 
ment was  untrue,  and  of  the  other's  means  of  learning  the 
truth.  The  suit  was  for  specific  performance  of  an  agree- 
ment to  take  a  lease  of  a  limestone  quarry.  The  plaintiff 
made  a  distinct  representation  as  to  the  quality  of  the 
limestone  which  was  in  fact  untrue :  he  did  not  believe  it 
to  be  false,  but  he  bad  taken  no  pains  to  ascertain,  as  he 
might  easily  have  done,  whether  it  was  true  or  not.  But 
then  the  defendant  had  not  relied  exclusively  upon  this 
statement,  for  he  went  to  look  at  the  stone ;  stiU  he  was 
not  a  lime  burner  by  trade,  and  could  not  be  supposed  to 
have  trusted  merely  to  what  he  saw,  being  in  fact  not 
competent  to  judge  of  the  quality  of  limestone.  The 
result  was  that  the  Court  refused  specific  performance, 
declining  to  decide  whether  the  contract  was  otherwise 
valid  or  not  (d). 

The  case  of  HorafaU  v.  Thomas  (e)  was  decided  on  Attempt 

the   same  principle ;    there   a  contrivance   was   used   to  ingp^Jn 

conceal  a  defect  in  a  gun  manufactured  to  a  purchaser's  ^^*<?» 

,,  ,  purchaser 

order,  but  the  purchaser  took  it  without  any  inspection,  omiu  to 

make. 

(a)  See  L.  R.  2  H.  L.  339.  worth. 

(6)  New  Brunswickf  ^c    Co.    v.  {d)  Higgim  ▼.  Samels,  2  J.  &  H. 

C<mybeare,  9  H.  L.  C.  711,  742.  460,  468,  469. 

(c)  Hume  v.  Pocock,  I  Ch.  879,  (e)  1  H.  &  C.  90, 31 L.  J.  Ex.  822, 

885,  where  however  the  real  con-  dissented  from  by  Cockbnm,  C.  J. 

tract  was   to   buy  up  a  particular  Smith  v.  ffugheSt  L.  B.  6  Q.  B.  at 

claim  of  title,  whatever  it  might  be  p.  605,  but  it  seems  good  law. 
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and  therefore,  although  the  vendor  intended  to  deceive 
him,  had  not  been  in  fact  deceived. 

It  might  also  be  given  as  a  rule  that  the  representation 
must  be  material.  But  to  make  this  quite  accurate  it 
should  be  stated  in  the  converse  form,  namely  that  a 
material  representation  may  be  presumed  to  have  in  fact 
induced  the  contract :  for  a  man  who  has  obtained  a  con- 
tract by  false  representations  cannot  afterwards  be  heard 
to  say  that  those  representations  were  not  material  The 
excuse  has  often  been  put  forward  that  for  anything  that 
appeared  the  other  party  might  no  less  have  given  his 
consent  if  the  truth  had  been  made  known  to  him,  and 
the  Court  has  always  been  swift  to  reject  it  When  a 
falsehood  is  proved,  the  Court  does  not  require  positive 
evidence  that  it  was  successful  (a) ;  it  rather  presumes  that 
assent  would  not  have  been  given  if  the  facts  had  been 
known  (6).  Those  who  have  made  false  statements  cannot 
ask  the  Court  to  speculate  on  the  exact  share  they  may 
have  had  in  inducing  the  transaction  (c);  or  on  what 
might  have  been  the  result  if  there  had  been  a  full  com- 
munication of  the  truth  (d) :  it  is  enough  that  an  untrue 
statement  has  been  made  which  was  likely  to  induce  the 
party  to  enter  into  the  contract,  and  that  he  has  done 
80  (e). 

In  like  manner,  if  there  has  been  an  omission  even 
without  fraud  to  communicate  something  which  ought  to 
have  been  communicated,  it  is  too  late  to  discuss  whether 
the  communication  of  it  would  probably  have  made  «uiy 
difference  (/). 

If  it  be  asked  in  general  terms  what  is  a  material  fact, 
we  may  answer,  by  an  extension  of  the  language  adopted 
by  the  Queen's  Bench  in  a  case  of  marine  insurance  (g), 

(a)   Williama'  ca.  9  £q.  225,  n.  (f)    Per   Lord    Demnmn,    C.    J. 

(6)    Ex  parU  Kintrta,  5  Ch.  at  Watton   v.  EaH  of  Chariemmi^  12 

p.  101.  Q.  B.  866,  864. 

(c)  FejfnrU  t.  Spiye,  1  D.  M.  G.  (/)  TraOi  v.  Baring,  4  D.  J.  3.  at 

at  p.  708.  p.  830. 

{d)  SmUh  V.  Kay,  7  H.  L.  C.  at  (g)  lonide$  ▼.  Pender,  L.  R.  9  Q.  B. 

p.  769.  689 ;  iupra,  p.  603. 
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that  it  is  anything  which  would  affect  the  judgment  of  a 
reasonable  man  governing  himself  by  the  principles  on 
which  men  in  practice  act  in  the  kind  of  business  in  hand. 

There  is  an  exception,  but  only  an  apparent  one,  to  the  ^^^1?*' 
rule  that  the  representation  must  be  the  cause  of  the  other  ddenul  to 
party's  contracting.     A  contract  arising  directly  out  of  a  ^m^^* 
previous  transaction  between  the  same  parties  which  was  tionUitself 
voidable  on  the  ground  of  fraud  is  itself  in  like  manner  fraudulent, 
voidable.     A.  makes  a  contract  with  B.,  with  the  fraudulent 
intention  of  making  it  impossible  by  a  secret  scheme  for 
B.  to  perform  the  contract.     B.  ultimately  agrees  to  pay 
and  does  pay  to  A  a  sum  of  money  to  be  released  from  the 
contract:    if  he  afterwards  discovers  the  scheme  B.  can 
rescind    this    last    agreement    and    recover   the    money 
back  (a). 

"  If  the  promoter  of  a  company  procures  a  company  to  be  formed 
by  improper  and  fraudulent  means,  and  for  the  purpose  of  securing 
a  profit  to  himself,  which,  if  the  company  was  successful,  it  would  be 
unjust  and  inequitable  to  allow  him  to  retain  [in  the  particular  case 
a  secret  payment  to  the  promoter  out  of  purchase-money]  and  the 
company  proves  abortive  and  is  ordered  to  be  wound  up  without 
doing  any  business,  the  promoter  cannot  be  allowed  to  prove  against 
the  company  in  the  winding  up,  either  in  respect  of  his  services  in 
forming  the  company  or  in  respect  of  his  services  as  an  officer  of  the 
company  after  the  company  was  registered  "  (6). 

So  it  is  where  the  parties  really  interested,  though  not 
the  nominal  parties,  are  the  same.  Thus  where  a  sale  of 
goods  is  procured  by  fraud,  and  the  vendora  forward  the 
goods  by  railway  to  the  purchaser's  agent,  and  afterwards 
reclaim  them,  indemnifying  the  railway  company,  these 
facts  constitute  a  good  defence  to  an  action  by  the  pur- 
chaser's agent  against  the  railway  company,  though  the 
re-delivery  to  the  vendors  was  before  the  discovery  of  the 
fraud  and  arose  out  of  an  unsuccessful  attempt  to  stop  the 
goods  in  transitu  (c). 

(a)  Barry  v.  Crotikey,  2  J.  ft  H.  1.       621,  626. 

(6)  Per  Cur,  Heref<yrd  A  S,  Wala  {c)  Clough  t.  L,  <fc  N,  W.  Ry,  Co. 

Waggon  #(:  Enginuring  Co,  2  Cb.  D.     .(Ex.  Cb.),  L.  R.  7  Ex.  26,  an  ex- 
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C.  The  representation  must  be  made  by  a  party  to  the 
contract.  This  rule  in  its  simple  form  is  elementary.  It 
is  obvious  that  A.  cannot  be  allowed  to  rescind  his  contract 
with  B.  because  he  has  been  induced  to  enter  into  it  by 
some  fraud  of  C.  to  which  B.  is  no  party  (a).  Thus  in 
Sturge  v.  Starr  (b)  a  woman  joined  with  her  supposed 
husband  in  dealing  with  her  interest  in  a  fund.  The 
marriage  was  in  fact  void,  the  man  having  concealed  from 
her  a  previous  marriage.  It  was  held  that  this  did  no^ 
affect  the  rights  of  the  purchaser.  And  so  if  A.  effects 
an  insurance  on  the  life  of  B.,  false  statements  ioade  by 
B.  to  the  insurance  office  concerning  his  own  health,  bat 
not  known  by  A.  to  be  false,  do  not  in  the  absence  of 
special  conditions  avoid  the  contract  (c). 

But  when  we  come  to  deal  with  contracts  made  by 
agents  the  question  curises  to  what  extent  the  representa- 
tions of  the  agent  are  to  be  considered  as  the  representa- 
tions of  the  principal  for  the  purposes  of  this  rule.     And 
this  question,  though  now  practically  if  not  absolutely  set 
at  rest  by  recent  decisions,  is  one  which  has  given  rise  to 
some  difficulty.     A  false  statement  made  by  an  agent 
with    his    principals    express    authority,    the    principal 
knowing  it  to  be  false,  is  obviously  equivalent  to  a  fiedse- 
hood  told  by  the. principal  himself;  and  we  do  not  know 
that  this  has  ever  been  disputed,  or  that  it  has  been  e\&r 
supposed  to  make  any  difference  whether  the  agent  knows 
the  statement  to  be  false  or  not    But  we  may  also  have 
the  following  cases.    The  statement  may  be  not  expressly 
authorized  by  the  principal,  nor  known  to  be  untrue  by 
him,  but  known  to  be  untrue  by  the  agent ;  or  conversely, 
the  statement  may  be  not  known  to  the  agent  to  be  un- 
true, and  not  expressly  authorized  by  the  principal,  the 
true  state  of  the  facts  being,  however,  known  to  the  prin« 


ceedingly  instructive  case  :  as  to  the 
misconoeived  act  being  justified  by 
reference  to  the  true  ground  of  res* 
oission  afterwards  discovered,  op. 
Wriffht*$  ca.  7  Ch.  55. 


(a)  See  per  Lord  Cairns,  Smith's 
oa.  2  Ch.  at  p.  616. 

{b)  2  My.  k  K.  195. 

{€)  WhadUm  V, HardiMv.SK  kK 
232,  285,  27  L.  J.  Q.  B.  241. 
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cipal.  There  is  no  doubt  that  in  the  first  case  the  prin- 
cipal is  answerable,  subject  only  to  the  limitation  to  be 
presently  stated  (a).  In  the  second  case  there  is  every 
reason  to  believe  that  the  same  rule  holds  good.  At 
common  law  there  has  been  a  much  canvassed  decision  to 
the  contrary  (6),  which,  however,  has  been  practically  over- 
ruled by  the  remarks  since  made  upon  it  (c),  or  at  any 
rate  cut  down  to  a  decision  on  a  point  of  pleading  which 
perhaps  cannot,  and  certainly  need  not,  ever  arise  again. 

We   can   at  once  see  that  the  above  distinctions  are  The  only 
material,  if  at  all,  only  when  there  is  a  question  of  fraud  whether 
in  the  strict  sense,  and  then  chiefly  when  it  is  sought  to  *!»«  wpre- 
make   the  principal  liable  ex  delicto.      Where   a  non-  was  within 
fraudtilent  misrepresentation  suflSces  to  avoid  the  contract,  ^^JjJ^^y/ 
there  it  is  clear  that  the  only  thing  to  be  ascertained  is 
whether  the  representation  was  in  fact  within  the  scope  of 
the  agent  s  authority.     But  it .  may  be  now  taken  as  the  Barwick 
law  that  this  is  the  only  question  even  in  a  case  of  fraud,  joint* 
It  was  so  laid  down  in  a  recent  case  by  a  considered  judg-  Stock 
ment  of  the  Exchequer  Chamber  {d),  fully  approved  by  Miwkay  v. 
more  recent  decisions  of   the  Judicial   Committee   (e\  ^^^^^: 

'   cial  Bank 

According  to  this  the  rule  is  "  that  the  master  is  answer-  of  New 
able  for  every  such  wrong,"  including  fraud,  "  of  the  ^J^" 
servant  or  agent  as  is  committed  in  the  course  of  the 
service  and  for  the  master's  benefit,  though  no  express 
command  or  privity  of  the  master  be  proved."  Although 
the  master  may  not  have  authorized  the  particular  act,  yet 
if  **  he  has  put  the  agent  in  his  place  to  do  that  class  of 
acts  *'  he  must  be  answerable  for  the  agent's  conduct.  It 
makes  no  difference  whether  the  principal  is  a  natural 


(a)  The  role  applies  to  an  agent  Englith  Joint  Stock  Bank^  L.  R.  2 

who  profits  by  the  fraud  of  a  sub-  Ex.  262. 

agent  employed  by  him  :  Oockbum,  (rf)  Barwick  v.  EnfflUh  JoirU  Stock 

C.  J.  in  Weir  v.  Bell,  8  Ex.  D.  at  Bank,  L.  R.  2  Ex.  259. 

p.  249.  (e)  Mackay  Y.  Commercial  Bank  of 

(6)  Com/oot  V.  Powke,  6  M.  &  W.  Neto  Brunswick,  L.  R.  6  P.  C.  894, 

858.  411.    Swire  ▼.  Francis,  8  App.  Ca. 

(c)  2  Sm.  L.  0.  88  :  and  see  es-  106. 
peciaUy  per  Willes,  J.  in  Barwick  v. 
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person  or  a  corporation  (a).  In  two  of  the  cases  just 
referred  to,  a  banking  corporation  was  held  to  be  liable  (or 
a  false  representation  made  by  one  of  its  oflBcers  in  ihe 
course  of  the  business  usually  conducted  by  him  on  behalf 
of  the  bank  ;  and  this  involves  the  proposition  that  the 
party  misled  is  entitled  to  rescind  the  contract  induced  by 
such  representation.  On  the  whole  there  seems  to  be  no 
room  for  serious  doubt  that  the  law  of  England  as  now 
settled  is  correctly  expressed  by  s.  238  of  the  Indian 
Contract  Act : — 

*'  Misrepresentations  made,  or  frauds  committed,  by  agents  acting 
in  the  coarse  of  their  business  for  their  principals,  have  the  same 
effect  on  agreements  made  hy  such  agents  as  if  such  misrepresenta- 
tions or  frauds  had  been  made  or  committed  by  the  principals ;  bat 
misrepresentations  made  or  frauds  committed  by  agents  in  matten 
which  do  not  fall  within  their  authority  do  not  affect  their  prin- 
cipals." 

Directors  The  directors  and  other  oflBcers  of  companies,  acting 
mot«»r  within  the  functions  of  their  offices,  are  for  this  purpose 
agents,  and  the  companies  are  bound  by  their  acts  and 
conduct.  Conversely,  where  directors  employ  an  agent  for 
the  purposes  of  the  company,  and  that  agent  commits  a 
firaud  in  the  course  of  his  employment  without  the  personal 
knowledge  or  sanction  of  the  directors,  the  remedy  of 
persons  injured  by  the  frauds  is  not  against  the  directors, 
who  are  themselves  only  agents,  but  against  the  company 
as  ultimate  principal  (6) :  and  one  director  is  not  liable 
for  fraud  committed  by  another  director  without  his 
authority  or  concurrence  (c).  Reports  made  in  the  first 
instance  to  a  company  by  its  directors,  if  afterwards  adopted 

(a)  L.  R.  5  P.  O.  413-5,  dissentmg  affd.  in  C.  A.  nom.  Weir  y.  BcO^  A, 

from  the  diota  on  this  point  in  Wet-  238.     But  a  director  who  profited 

tern  Bank  of  Scotland  v.  Addity  L.  R.  hy  the  fraud  after  knowledge  of  it 

1  So.  &  D.  145,  which,  though  ap-  would  prohahly  be  liable:  see  hidg- 

parently  intended  to  be  decisive,  have  ments  of  Cockbum,  C.J.  and  Dr«tt» 

not  been  followed   Swift  v^Jewshury  L^T. 

(Ex.  Ch.),  L.  K.  9  Q.  B.  at  p.  312,  (f)  CargiU  v.  Bower,  10  Ch.  D. 

per  Lord  Coleridge,  C.  J.  502. 

(6)   Weir  v.  BameU,  8  Ex.  D.  82, 
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by  a  meeting  and  "industriously  circulated/'  must  be 
treated  as  the  representations  of  the  company  to  the  public, 
and  as  such  will  bind  it  (a).  Statements  in  a  prospectus 
issued  by  promoters  before  the  company  is  in  existence 
cannot  indeed  be  said  with  accuracy  to  be  made  by  agents 
for  the  company :  for  one  cannot  be  an  agent  even  by  sub- 
sequent ratification  for  a  principal  not  in  existence  and 
capable  of  ratifying  at  the  time  (6).  But  such  statements 
also,  if  afterwards  expressly  or  tacitly  adopted,  become  the 
statements  of  the  company.  It  is  a  principle  of  general 
application,  by  no  means  confined  to  these  cases,  that  if  A. 
makes  an  assertion  to  B.,  and  B.  repeats  it  to  C.  in  an 
unqualified  manner,  intending  him  to  act  upon  it,  and  C. 
does  act  upon  it,  B.  makes  that  assertion  his  own  and  is 
answerable  for  its  consequences.  If  he  would  guard  him- 
self, it  is  easy  for  him  to  say :  **  This  is  what  A.  tells  me, 
and  on  his  authority  I  repeat  it ;  for  my  own  part  I  believe 
it,  but  if  you  want  any  further  assurance  it  is  to  him  you 
must  look  "  (c). 

It  is  to  be  borne  in  mind  that  in  a  case  of  actual  fraud  Agent 
on  the  part  of  an  agent  the  responsibility  of  the  principal  liiJJe'for 
does  not  in  any  way  exclude  the  responsibility  of  the  ^  ^^ 
agent.     "  All  persons  directly  concerned  in  the  commission  fa^d. 
of  a  fraud  are  to  be  treated -as  principals'';  and  in  this 
sense  it   is   true  that  an   agent   or  servant    cannot    be 
authorized  to  commit  a  fraud.    He  cannot  excuse  himself 
on  the  ground  that  he  acted  only  as  agent  or  servant  (d). 

D.  The  representation  must  be  made  as  part  of  the  The  repre- 
.  ..  sentation 

same  transaction.  m^gt  be  in 

It  is  believed  that  the  statement  of  the  rule  in  this  form,  *^«  «*™e 

trftnBftO" 
though  at  first  sight  vague,  is  really  more  accurate  than  tion. 

(a)  Per    Lord    Westbnry,    Nno      agency  to  partners  and  directors  on 
liruntwick,  di'C,  Co,  v.  Conyheartf  9      tliese  point?,  Lindley,  1.  814  sqq. 


HL  L.  C.  711,  725.  (d)  Per  Lord  Westbmy,  CuUen  v. 

(b)  P.  118  above.  Thom8<m^a    Trtutecs    and   Kerr,    4 

(c)  Smitk't  ca.  2  Ch.  604,  611 ;  Macq.  424,   432 ;  Swift  v.  Winter- 
p.  630  above ;   and   further,  as  to  botham,  Js.  R.  8  Q.  B.  244,  264. 

the  application  of  the  doctrines  of 

N  N 
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that  which  presents  itself  as  an  alternative,  but  is  in  fad 
included  in  this — namely  that  the  representation  must  be 
made  to  the  other  party  or  with  a  view  to  his  acting  upon 
it.     The  effect  of  the  rule  is  that  the  untruth  of  a  repre- 
sentation made  to  a  third  person,  or  even  to  the  i»rty 
himself  on  some  former  occasion,  in  the  course  of  a  different 
transaction  and  for  a  different  purpose,  cannot  be  relied  on 
as  a  gi'ound  either  for  rescinding  a  contract  or  for  main- 
taining an  action  of  deceit.     Thus  in  Western  Ba'fik  of 
Scotland  v.  Addie  (a)  the  directors  of  the  bank  had  made 
a  series  of  flourishing  but  untrue  reports  on  the  condition 
of  its  affairs,  in  which  bad  debts  were  counted  as  good 
assets.     The  shareholder  who  sought  relief  in  the  action 
had  taken  additional  shares  on  the  faith,  as  he  said,  of 
these  reports.     But  it  was  not  shown  that  they  were  issued 
or  circulated  for  the  purpose  of  inducing  existing  share- 
holders to  take  more  shares,  or  that  the  local  agent  of  the 
bank  who  effected  this  particular  sale  of  shares  used  them 
or  was  authorized  to  use  them  for  that  purpose.     Thus  the 
case  rested  only  on  the  purchaser  having  acted  under  an 
impression   derived  from   these  reports  at  some  former 
time  ;  and  that  was  not  such  a  direct  connexion  between 
the  false  representation  and  the  conduct  induced  by  it  as 
must  be  shown  in  order  to  rescind  a  contract.     This,  how- 
ever, was  not  the  only  ground  of  the  decision :  its  main 
principle,  as  explained  in  a  later  case  in  the  House  of 
Lords,  being  that  a  person  who  remains  a  shareholder, 
either  by  having  affirmed  his  contract  with  the  company 
or  by  being  too  late  to  rescind  it,  cannot  have  a  remedy  in 
damages  against  the  corporate  body  for  representations  on 
the  faith  of  which  his  shares  were  taken  (6). 

In  Peek  v.  Oumey  (c)  the  important  point  is  decided 
that  the  sole  office  of  a  prospectus  is  to  invite  the  public 
to  take  shares  in  the  company  in  the  first  instance.     Those 


(a)  L.  B.  1  Sc.  &  D.  146. 
(6)  HouJdtworth  V,  City  of  QUugino 
Bank,  5  App.  Ca.  317. 


(c)  L.  R  6  H.  L.  877,  895 :  and 
Bee  the  ca^e  put  by  Lord  Caini*  as 
an  illustration  at  p.  411. 
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who  take  shares  in  reUance  on  the  prospectus  are  entitled 
to  their  remedy  if  the  statements  in  it  are  false.  But 
those  statements  cannot  be  taken  as  addressed  to  all 
persons  who  may  hereafter  become  purchasers  of  shares  in 
the  market ;  and  such  persons  cannot  claim  any  relief  on 
the  ground  of  having  been  deceived  by  the  prospectus 
unless  they  can  show  that  it  was  specially  communicated 
to  them  by  some  further  act  on  the  part  of  the  company 
or  the  directors.  Some  former  decisions  the  other  way  (a) 
are  expressly  overruled.  The  proceeding  there  in  hand 
was  in  the  nature  of  an  action  of  deotit,  but  the  doctrine 
must  equally  apply  to  the  rescission  of  a  conti*act. 

In  Way  v.  Heam  (b)  the  action  was  on  a  promise  by  Way  v. 
the  defendant  to  indemnify  the  plaintiff  against  half  of  ***™* 
the  loss  he  might  sustain  by  having  accepted  a  bill  drawn 
by  one  R.  Shortly  before  this,  in  the  course  of  an  in- 
vestigation of  R/s  affairs  in  which  the  defendant  took 
part,  R.  had  at  the  plaintiff's  request  concealed  from  the 
accountant  employed  in  the  matter  the  fact  that  he  owed 
a  large  sum  to  the  plaintiff;  the  plaintiff  said  his  reason 
for  this  was  that  he  did  not  wish  his  wife  to  know  he  had 
lent  so  much  money  upon  bad  security.  At  this  time  the 
bill  which  was  the  subject  of  the  indemnity  was  not 
thought  of;  it  was  in  fact  given  to  get  rid  of  an  execution 
afterwards  put  in  by  another  creditor.  Here  a  misrepre- 
sentation as  to  R.'s  solvency  was  made  by  R.  in  concert 
with  the  plaintiff,  and  communicated  to  the  defendant; 
but  it  was  in  a  transaction  unconnected  with  the  subsequent 
contract  between  the  plaintiff  and  the  defendant,  and  the 
defendant  was  therefore  not  entitled  to  dispute  that  con-  ^ 

tract  on  the  ground  of  fraud. 

2.  As  to  the  right  of  the  party  misled.     This  right  is  Aa  to 

(a)  Bedford  v.  BagtihaWy  4  H.  &  L.  J.  Q.  K  864,  is  saved  by  a  rather 

N.  638,  29  L.  J.  Ex.  59  j  Bagahaw  fine  distinction:  L.  R.  6  H.  L.  899. 

V.  Seymour,  18  C.  R  908,  29  L.  J.  (6)  18  C.  B.  N.  S.  292,  82  L.  J. 

Ex.  62,  n.    The  antbori^  of  Oer-  C.  P.  84. 
hard  v.  BaieSj  2  E.  &  B.  476,  22 

NN  2 
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rigbtB  of     one  which  requires,  and  in  several  modern  cases  of  im- 

^[^,      portance  has  received,  an  exact  limitation  and  definition. 

genend      It  may  be  thus  described : 

■****™®^  The  party  who  has  been  induced  to  enter  into  a  at- 
tract by  fraud,  or  by  conceabnent  or  misrepresentation  in 
any  matter  such  that  the  truth  of  the  representation  made 
or  the  disclosure  of  the  fact  is  by  law  or  by  special  agree- 
ment of  the  parties  of  the  essence  of  the  contract,  may 
affirm  the  contract,  and  insist^  if  that  is  possible,  on  being 
put  in  the  same  position  as  if  the  representation  had  been 
true:  ^ 

Or  he  may  at  his  option  rescind  the  contract  within  a 
reasonable  time  (a)  after  discovering  the  misrepresentation, 
unless  it  has  become  impossible  to  restore  the  parties  to 
the  position  in  which  they  would  have  been  if  the  contract 
had  not  been  made,  or  unless  any  third  person  has  in  good 
faith  and  for  value  acquired  any  interest  under  the 
contract. 

It  will  be  necessary  to  dwell  separately  on  the  several 
points  involved  in  this.  And  it  is  to  be  observed  that  the 
principles  here  considered  are  not  confined  to  any  particular 
•  ground  of  rescission,  but  apply  generally  when  a  contract 
is  voidable,  either  for  firaud  or  on  any  other  ground,  at  the 
option  of  one  of  the  parties ;  on  a  sale  of  land,  for  example, 
it  is  constantly  made  a  condition  that  the  vendor  may 
rescind  if  the  purchaser  takes  any  objection  to  the  title 
which  the  vendor  is  unable  to  remove;  and  then  these 
rules  apply  so  far  as  the  nature  of  the  case  admits. 

Of  affirma-      A.  As  to  the  nature  of  the  right  in  general,  and  what  is 
J^cWon    an  affirmation  or  rescission  of  the  contract. 

in  general. 

"  A  contract  induced  by  fraud  is  not  void,  but  voidable 
only  at  the  option  of  the  party  defrauded;"  in  other  words, 
valid  until  rescinded  (6). 

(a)  But  ou.  whether  time  is  hi  (h)  Oaka  v.  Turquand,  L.  R.  S 

itMlf  matenal:  see  L.  R  7  Ex.  85,      H.  L.  846,  875-6. 
8  Ex.  205. 
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Where  the  nature  of  the  case  admits  of  it,  the  party  misled 
may  affirm  the  contract  and  insist  on  having  the  represen- 
tation made  good.  If  the  owner  of  an  estate  sells  it  as 
unincumbered,  concealing  from  the  purchaser  the  existence 
of  incumbrances,  the  purchaser  may  if  he  thinks  fit  call 
on  him  to  perform  his  contract  and  redeem  the  in- 
cumbrances (a).  If  promoters  of  a  partnership  under- 
taking induce  persons  to  take  part  in  it  by  untruly 
representing  that  a  certain  amount  of  capital  has  been 
already  subscribed  for,  they  will  themselves  be  put  on  the 
list  of  contributories  for  that  amount  (6). 

It  is  to  be  remembered  that  the  right  ot  election,  and  Election 
the  possibility  of  having  the  contract  performed  with  com-  ^^^^  ^ 
pensation,   does   not  exclude  the   option   of   having  the 
contract  wholly  set  aside.     "  It  is  for  the  party  defrauded 
to  elect  whether  he  will  be  bound "  (c).     But  if  he  does 
affirm  the  contract,  he  must  affirm  it  in  all  its  terms. 
Thus  a  vendor  who  has  been  induced  by  fraud  to  sell 
goods  on  credit  cannot  sue  on  the  contract  for  the  price  of 
the  goods  before  the  expiration  of  the  credit :  the  proper 
course  is  to  rescind   the  contract  and  sue  in  trover  (d). 
When  the  contract  is  once  affirmed,  the  election  is  com-  What  shall 
pletely  determined ;  and  for  this  purpose  it  is  not  necessary  ^^^°^ 
that   the  affirmation   should  be   express.     Any   acts   or 
conduct  which  unequivocally  treat  the  contract  as  sub- 
sisting, after  the  facts  giving  the  right  to  rescind  have 
come  to  the  knowledge  of  the  party,  will  have  the  same 
effect  (e).     Taking  steps  to  enforce  the  contract  is  a  con- 
clusive  election   not  to  rescind  on  account  of  anything 
known  at  the  time  (/).    A  shareholder  cannot  repudiate 


(a)  Per  Bomilly,  M.  R.  in  Pult-  practice  now  that  the  old  fonn«  of 

fiyrd  v.  Richards,  17  Beav.  96.     Cp.  action   are  aboUshed,  but  it  is  re- 

Ungley  v.  UngUy,  5  Ch.  D.  887.  tabled  as  a  good  illustration  of  the 

(6)  Moore  and  De  la   Torrt*$  ca.  principle. 

18  Eq.  661.  [e)  dough  v.  L,  A  N.  W,  Ry,  Co. 

(c)  RawLim   y.    Wickham,   8  De  (Ex.  Ch.),  L.  R.  7  Ex.  at  p.  84. 

G.  &  J.  804,  322.  (/)    (hay  v.  FwoUr    (Ex.    Ch.), 

((Q  Ferguson  y.  CwringUm,  9  B.  L.  R.  8  Ex.  249,  280. 
&  C.  69.     This  is  unimportant  in 
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bis  shares  on  the  ground  of  misrepresentations  in  the 
prospectus  if  he  has  paid  a  call  without  protest  or  received 
a  dividend  after  he  has  had  in  his  hands  a  report  showing 
to  a  reader  of  ordinary  intelligence  that  the  statements  of 
the  prospectus  were  not  true  (a),  or  if  after  discovering  the 
true  state  of  things  he  has  taken  an  active  part  in  the 
affairs  of  the  company  (b)  or  has  affirmed  his  ownership 
of  the  shares  by  taking  steps  to  sell  them  (c)  ;  and  in 
general  a  party  who  voluntarily  acts  upon  a  contract  which 
is  voidable  at  his  option,  having  knowledge  of  all  the  facts, 
cannot  afterwards  repudiate  it  if  it  turns  out  to  his  dis- 
advantage (d).  And  when  the  right  of  repudiation  has 
once  been  waived  by  acting  upon  the  contract  as  subsisting 
with  knowledge  of  facts  establishing  a  case  of  fraud,  the 
subsequent  discovery  of  further  facts  constituting  "  a  new 
incident  in  the  fraud "  cannot  revive  it  (e).  The  exercise 
of  acts  of  ownership  over  property  acquired  under  the 
contract  precludes  a  subsequent  repudiation,  but  not  so 
much  because  it  is  evidence  of  an  affirmative  election  as 
because  it  makes  it  impossible  to  replace  the  parties  in 
their  former  position ;  a  point  to  which  we  shall  come 
presently. 

When  the  acts  done  are  of  this  kind  it  seems  on 
principle  immaterial  whether  there  is  knowledge  of  the 
true  state  of  affairs  or  not,  unless  there  were  a  continuing 
active  concealment  or  misrepresentation  practised  with  a 
view  to  prevent  the  party  defrauded  from  discovering  the 
truth  and  to  induce  him  to  act  upon  the  contract :  for  then 
the  affirmation  itself  would  be  as  open  to  repudiation  as 
the  original  transaction.  Something  like  this  occurs  not 
unfrequently  in  cases  of  undue  influence,  as  we  shall  see 
in  the  next  chapter. 

(a)  ScKdUy  v.  CentirU  Ry,  Co.  of  company  as  stated  in  the  praspecUi& 

VeMzuda,  9  Eq.  266,  n.  (d)  Orma  v.  Beadd,  2  D.  F.  J. 

(6)  Skmyley  v.  Louth  d:  East  Coa$t  332,  836. 

7?y.  Co,  (C.  A.),  2  Ch.  D.  663.  (c)  Campbdl  v,  Fleming,  I  A.  k 

(c)  Ex  ParU  Briggs,  1  Eq.  483;  £.  40.     This  does  not  apply  wbei« 

this    however  was  a   case   not  of  a  new  and  distinct  cause  of  rexA'aioa 

mis-stated    facts    but  of    material  arises :  Gray  v.  Fotrler,  L.  R.  8  Ex. 

departure  from   the  objects  of  the  249. 
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Omission  to  repudiate  within  a  reasonable  time  is  evi- 
dence, and  may  be  conclusive  evidence,  of  an  election  to 
affirm  the  contract ;  and  this  is  in  truth  the  only  effect  of 
lapse  of  time.  Still  it  will  be  more  convenient  to  consider 
this  point  separately  afterwards. 

If  on  the  other  hand  the  party  elects  to  rescind,  he  is  to  Eloctloii 
manifest  that  election  by  distinctly  communicating  to  the  ^,|^^^ 
other  party  his  intention  to  reject  the  contract  and  claim  commimi- 
no  interest  imder  it.     One  way  of  doing  this  is  to  institute  ^^r  ^ 
proceedings  to  have  the  contract  judicially  set  aside,  and  P^'^y- 
in  that  case  the  judicial  rescission,  when  obtained,  relates 
back  to  the  date  of  the  commencement  of  such  proceed-    . 
ings  (a).     Or  if  the  other  party  is  the  first  to  sue  on  the 
contract,  the  rescission  may  be  set  up  as  a  defence,  and 
this  is  itself  a  sufficient  act  of  rescission  without  any  prior 
declaration  of  an  intention  to  rescind  (6).     For  the  pxir- 
poses  of  pleading  the  allegation  that  a  contract  was  procured 
by  fraud  has  been  held  to  import  the  allegation  that  the 
party  on  discovering  it  disaffirmed  the  contract  (c).    Where 
the  rescission  is  not  declared  in  judicial  proceedings,  no 
further  rule  can  be  laid  down  than  that  there  should  be 
"  prompt  repudiation  and  restitution  as  far  as  possible  "  (d). 
The  communication  need  not  be  formal,  provided  it  is  a  What 
distinct  and  positive  rejection  of  the  contract,  not  a  mere  ^™^'*^* 
request  or  inquiry,  which  is  not  enough  (e).     Thus  in  the  euffident. 
case  of  shares  in  a  company  a  repudiation  expressed  by 

(a)  MetM  River  Silver  Mining  Co,  ship  profits. 

V.  Smith,  L.  R.  4  H.  Lr  78-6.  What  (6)  Clough  v.  L.  ^  N.  W,  Ry,  Co, 

if  proceedings  were  commenced  in  (Ex.  Ch.),  L.  R.  7  Ex.  36. 

an  incompetent  court  ?     On  prin-  (c)  Dawe*  v.  Hamestf  L,  R.  10  C. 

ciple   there  seems  no  reason  why  P.  166.  The  earlier  cases  there  cited, 

that  also  should  not  be  e£fective  as  especially  Deposit  Life  Assurance  Co, 

an  act  of  rescission  in  pais.     The  v.  Aysctmgh,  6  £.  &  B.  761, 26  L.  J. 

proposition  that  in  equity  '*the  mere  Q.  B.  29,  are  not  wholly  consistent, 

aasartion  of  a  daim  unaccompanied  {d)  Per    Bramwell,  B.  Bwlch-y- 

by  any  act  to  give  effect  to  it  '*  is  Plwm  Lead  Mining  Co,  v.  Baynea, 

not  enough  {CUgg  v.  Edmondson,  S  L.  R.  2  Ex.  326. 

D.  M-  G.  787,  810)  refers  only  to  (e)  AsMey's  ca.   9  Eq.  263,  may 

substantive  original  rights,  and  must  perhaps  be  supported  on  this  ground, 

not  be  extended  to  acts  of  repudia-  Otherwise  the  distinction  of  it  from 

tion.    In  the  putici^ar  case  it  was  Paide^s  ca.  (next  note  but  one)  seems 

a  claim  to  share  in  certain  partner-  untenable. 
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word  of  mouth  to  the  secretary  at  the  company's  office  will 
do  (a).  But  it  seems  that  if  notwithstanding  an  express 
repudiation  the  other  party  persists  in  treating  the  contract 
as  in  force,  then  judicial  steps  should  be  taken  in  order  to 
make  the  rescission  complete  as  against  rights  of  third 
persons  which  may  subsequently  intervene  (6).  Where 
the  original  contract  was  made  with  an  agent  for  the  other 
party,  communication  of  the  rescission  to  that  agent  is 
sufficient,  at  all  events  before  the  principal  is  disclosed  (c). 
And  where  good  grounds  for  rescission  exist,  and  the 
contract  is  rescinded  by  mutual  consent  on  othei*  grounds, 
.  those  grounds  not  being  such  as  to  give  a  right  of  rescLssion, 
and  the  agent's  consent  being  in  excess  of  his  authority, 
yet  the  rescission  stands  good.  There  is  nothing  more  that 
the  party  can  do,  and  when  he  discovers  the  facta  on  which 
he  might  have  sought  rescission  as  a  matter  of  right  he  is 
entitled  to  use  them  in  support  of  what  is  already  done. 
In  WinghVa  (d)  case  the  prospectus  of  a  company  contained 
material  misrepresentations.  The  directors  had  at  a  share- 
holder's  request,  and  on  other  grounds,  professed  to  cancel 
the  allotment  of  his  shares,  which  they  had  no  power  to 
do,  though  they  had  power  to  accept  a  surrender.  After- 
wards the  company  was  wound  up,  and  then  only  was  the 
misrepresentation  made  known  to  him.  But  it  was  held 
that  as  there  was  in  fact  a  sufficient  reason  for  annulling 
the  contract,  which  the  directors  knew  at  the  time 
though  he  did  not,  the  contract  was  eflfectually  annulled, 
and  he  could  not  be  made  a  contributory  even  as  a  past 
member  (e). 
Right  of  Inasmuch  as  the  right  of  rescinding  a  voidable  contract 
is  alternative  and  co-extensive  with  the  right  of  affirming 

(a)  MeNielVs  ca.  10  Eq.  503.  (c)  Maynard  v.  Eaton,  9  Ch.  414. 

\h)  Kent  V.  Freehold  Land  d:c  Co,  {d)  7  Ch.  66.  Cp.  Clough  r.  JU  Jb 

8  Ch.  493.    Sed  qu.    At  any  rate,  if  N,  W,  Ry,  Co,  supra,  p.  461. 

there  are  several  repudiating  share-  (e)  But  Wickens,  V.-C.  thought 

holders  in  a  like  position,  proceedings  otherwise  in  the  court  below  (12  £q. 

taken  by  one  of  them  and  treated  831)   and    the   correctness   of  the 

by  the  company  as  representative  reversal  is  doubted  by  Mr.  Justice 

wiU  enure  for  the  benefit  of  all :  Undley  (2. 1426). 
Favosa  ca.  4  Ch.  497. 


rescission 
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it,  it  follows  that  a  voidable  contract  may  be  avoided  by  or  exerciw- 
against  the   personal   representatives  of  the   contracting  JJnja^^gt 
parties  (a).    And  further,  as  a  contract  for  the  sale  of  land  repreaenta- 
is  enforceable  in  equity  by  or  against  the  heirs  or  devisees 
of  the  parties,  so  it  may  be  avoided  by  or  against  them 
where  grounds  of  avoidance  exist  (6). 

B.  The  contract  cannot  be  rescinded  after  the  position  No  peBcw- 
of  the  parties  has  been  changed  so  that  the  former  state  of  j      ^^^ 


aes  can 

things  cannot  be  restored.  be  restored 

.  ,  ,  to  former 

This  may   happen   in   various  ways.     The  party  who  position, 
made  the  misrepresentation  in  the  first  instance   may  Where  the 
have  acted  on  the  foith  of  the   contract  being  valid  in  fault  has 
such    a    manner   that    a    subsequent    rescission    would  ^^^^ 
work  irreparable   injujry   to   him.      And   here   the   rule  of  the 
applies,  but  with  the  important  limitation,  it  seems,  that  he  *^'**'**** 
must  have  so  acted  to  the  knowledge  of  the  party  misled 
and  without  protest  from  bim,  so  that  his  conduct  may  be 
said  to  be  induced  by  the  other's  delay  in  repudiating  the 
contract.    Thus  where  a  policy  of  marine  insurance  is 
voidable  for  the  non-discjosure  of  a  material  fact,  but  the 
delay  of  the  underwriters  in  repudiating  the  insurance 
after  they  know  the  fact  induces  the  assured  to  believe 
that  they  do  not  intend  to  dispute  it,  and  he  consequently 
abstains  from  effecting  any  other  insurance,  it  would  pro- 
bably be  held  that  it  is  then  too  late  for  the  underwriters 
to  rescind  (c).     Or  the  interest  taken  under  the  contract  Common 
by  the  party  misled  may  have  been  so  dealt  with  that  he  ^^^ 
cannot  give  back  the  same  thing  he  received.     On  this  B^^bjoct- 
principle  a  shareholder  cannot  repudiate  his  shares  if  the  contract 
character  and  constitution  of  the  company  have  in  the 

(a)  Including  assignees  in  bank-  representatives,  and  as  to  the  defen- 

mptcy :  Load  v.  Green,  15  M.  &  W.  diuits  through  more  than  one  succes- 

216, 15  L.  J.  Ex.  118;  JDonaldmm  v.  bioo. 
ParweU,  3  Otto  (93  U.  S.),  631.  (c)  Per  Cur.  Morrtton  v.  Unheraal 

(6)  Qrtdey  y.  Moutiey,  4  De  O.  &  Marine  Insurance  Co.  (Ex.  Oh.),  L. 

J.  78:  and  see  cases  cited  in  next  R.  8  Ex.  at  p.  205;  op.  Clough  y. 

chapter,  ad  fin, f  and  Charter  y.  Tre-  L,  d:  N.  W,  By.  Co.  (Ex.  Ch.)  L  R. 

velyan,  11  Ci  &  F.  714,  where  the  7  Ex.  at  p.  85. 
parties  on  both  sides  were  ultimately 
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meantime  been  altered.  This  was  the  case  in  Clarke  v. 
Dickson  (a),  where  the  plaintiflF  had  taken  shares  in  a  cost- 
book  mining  company.  The  company  was  afterwards 
registered  under  the  Joint  Stock  Companies  Act  then  in 
force,  apparently  for  the  sole  purpose  of  being  wound  up. 
In  the  course  of  the  winding  up  the  plaintiff  discovered 
that  fraudulent  misrepresentations  had  been  made  by  the 
directors.  But  it  was  by  this  time  impossible  for  him  to 
return  what  he  had  got;  for  instead  of  shares  in  a  going 
concern  on  the  cost-book  principle  he  had  shares  in  a 
limited  liability  company  which  was  being  wound  up  (6). 
It  was  held  that  it  was  too  late  to  repudiate  the  shares, 
and  his  only  remedy  was  by  an  action  of  deceit  against  the 
directors  persoually  responsible  for  the  false  statements  (c). 
As  Crompton,  J.  put  it,  "  You  cannot  both  eat  your  cake 
and  return  your  cake  "  (d),  A  similar  case  on  this  point  is 
Western  BaTik  of  Scotland  v.  Addie  (e).  There  the  com- 
pany was  an  unincorporated  joint  stock  banking  company 
when  the  respondent  took  his  shares  in  it  As  in  Clarke 
V.  Dickson,  it  was  afterwards  incorporated  and  registered 
for  the  purpose  of  a  voluntary  winding  up.  It  ¥^as  held  as 
a  probable  opinion  by  Lord  Chelmsford,  and  more  posi- 
tively by  Lord  Cranworth,  that  the  change  in  the  condition 
of  the  company  and  of  its  shares  was  such  as  to  make 
restitution  impossible,  and  therefore  the  contract  could  not 
be  rescinded  (/).  There  is  some  reason  to  think  that 
where  goods  or  securities  hav^e  been  delivered  under  a 
contract  voidable  by  the  buyer  on  the  ground  of  fraud, 
and  before  the  repudiation  their  value  has  materially  fallen 
through  some  cause  unconnected  with  the  fraud,  this  is 

(a)  E.B.ftK14S;  27L.J.Q.B.  «m,  6  C.  B.  N.  S.  458;  2S  L.  J. 

228.  C.  P.  225. 

(6)  The  fact  of  the  winding  up  (<2)  K  B.  ft  E.  at  p.  152. 

having  begun  before  the  repudiation  {e)  L.  R.  1  Sc  ft  D.  145. 

of  the  shares  is  of  itself  deddve  (/)  It  would  seem,  but  it  does  not 

acoordiog  to  the  later  cases  under  clearly  appear,  that  in  this  case  also 

the  present  Ck>inpanie8  Act :   but  the  misrepresentations  were  not  dia- 

here  the  point  was  hardly  made.  oovered  till  after  the  commenoemcBt 

(r)  Which  course  was  accordingly  of  the  winding  up. 
taken  with  success  :  Clarke  v.  DicJc- 
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such  a  change  in  the  condition  of  the  thing  contracted  for 
as  to  make  restitution  impossible  in  law  (a).    The  case  (^ndt^ 
is  simpler  where  the  party  misled  has  himself  chosen  to  ^jg^ 
deal  with  the  subjeQt-matter  of  the  contract,  by  exercising 
acts  of  ownership  or  the  Uke,  in  such  a  manner  as  to  make 
restUution  impossible ;  and  it  is  of  course  still  plainer  if  he 
goes  on  doing  this  with  knowledge  of  all  the  facts ;  if  the 
lessee  of  mines,  for  example,  goes  on  working  out  the  mines 
after  he  has  full  information  of  the  circumstances  on  which 
he  relies  as  entitling  him  to  set  aside  the  lease  (6).    So  a 
settlement  of  partneirship  accounts  or  a  release  contamed 
in  a  deed  of  dissolution  (c)  cannot  be  disputed  by  one  of 
the  parties  if  in  the  meantime  the  concern  has  been  com- 
pletely wound  up  and  he  has  taken  possession  of  and  sold 
the  partnership  assets  made  over  to  him  xmder  the  arrange- 
ment {d) ;  and  an  arrangement  between  a  company  and 
one  of  its  directors  which  has  been  acted  upon  by  the 
company  so  as  to  change  the  director's  position  cannot 
afterwards  be  repudiated  by  the  company  (e).    So  a  pur- 
chaser  cannot  after  taking  possession  maintain  an  action  to 
recover  back  his  deposit  (/). 

The  right  to  recover  back  money  paid  under  an  agree- 
ment on  the  ground  of  mistake,  fidlure  of  consideration  or 
default  of  the  other  party  is  also  subject  to  the  same  rule. 
Thus  a  lessee  who  has  entered  into  possession  cannot 
recover  back  the  premium  paid  by  him  on  the  ground  of 
the  lefflor's  defeult  in  executing  the  lease  and  doing  repairs 
to  be  done  by  bun  under  the  agreement  {g) :  nor  can  a 
party  recover  back  an  excessive  payment  after  his  own 
dealings  have  made  it  impossible  to  ascertam  what  w 
really  due  Qi), 

678,  688.  per  Thc^o^^.  783 ;  181^  Ex.  ig  Wt  I  ^^* 

(&)  Vigenr.Pike^fiCLkV.  562,  •!«>  held  tbi  a^  ,^^\  *f  ?•- 

650.  objection  came  KTuITJV*  ^ 

(e)   Ur^tMkart   r,   Macpkerwn,  3  eoidition.Tiaeto  thl  ^^l"^  V-^ 

App.  Ca.  831.  caae.  "^  «*  th«  parlwmUf 

(d)  aWRedt  T.  irafem,  2  Eq.  587.  {a)  /fiint  y.  «£/!.  r  w  ^  ... 


Digitized  by  VnOOQ IC 


556  THE  RIGHT  OP  RESCTSSION. 

No  FB-  C.  The  contract  cannot  be  rescinded  after  third  persons 

agnixist      ^8,ve  acquired  rights  under  it  for  value. 

innocent        The  present  rule  is  altogether,  as  the  last  one  is  to  sotm 

for  Ymlue.  extent,  a  corollary  from  the  main  principle  that  a  contract 
induced  by  fraud  or  misi-epresentation  is  as  such  not  Toid 
but  only  voidable.  The  result  is  that  when  third  persOT* 
have  acquired  rights  under  the  transaction  in  good  fiMth 
and  for  value,  those  rights  are  indefeasible.  The  rule  is 
also  stated  to  be  an  application  of  the  principle  of  conve- 
nience "  that  where  one  of  two  innocent  parties  must  suffer 
from  the  fraud  of  a  third,  the  loss  should  fall  on  the  one 
who  enabled  the  third  party  to  commit  the  fraud  '*  (a). 

Fraudu-  Thus  when  a  sale  of  goods  is  procured  by  fiaud,  the 
property  in  the  goods  is  transferred  by  the  contract  (h), 
subject  as  between  the  seller  and  the  buyer  to  be  revested 
by  the  seller  exercising  his  option  to  rescind  when  he  dis- 
covers the  fraud  A  purchaser  in  good  faith  from  the 
fraudulent  buyer  acquires  an  indefeasible  title  (c).  And  a 
person  who  takes  with  notice  of  the  fraud  is  a  lawfiJ  pos- 
sessor as  against  third  persons,  and  as  such  is  entitled  to 
sue  them  for  all  injuries  to  the  property,  unless  and  until 
the  party  defrauded  exercises  his  right  of  rescission  (li)- 

The  same  rule  holds  good  as  to  possession  or  other  partial 
interests  in  property.  The  following  curious  and  somewhat 
complex  case  was  decided  some  years  ago  by  the  Judicial 
Committee.  A.  sells  goods  to  B.,  but  resumes  the  posses- 
sion, by  arrangement  with  B.,  as  a  security  for  the  price. 
Afterwards  B.  induces  A  to  re-deliver  possession  of  the 

(a)  Babcock  v.  Law9on,  4  Q.  B.  D.  919 ;  20  L.  J.  C.  P.  167 ;  Sterenm 

at  p.  400.  V.   Neumham  (Ex.  Ch.),  13  C.  R 

(6)  Load  V.  Oretn,  16  M.  &  W.  285,  303;  22  L.  J.  C.  P.  110,  11$. 

216;   15  L.  J.  Ex.  113;  where  it  The  statute  24  ^  25  Vict  c.  9^ 

was  held  that  a  fraudulent  buyer  b.  100,  which  provides  for  restitolk* 

becoming    bankrupt    had    not  the  to  the  true  owner  of  chatt«lf  ob> 

goods  in  his  order  and  disposition  tained  by  false  pretenoes,  Ac,  afUf 

with  the  consent  of  the  true  owner;  conviction  of  the  oflfender,  has  bees 

for  the  vendors  became  the  true  construed  in  accordance  with  thii 

owners  only  when  they  elected  to  princi^e :    Mayee  v.  NewinffUm,  4 

rescind  and  demanded  the    goods  Q.  B.  D.  82. 
from  the  assignees.  {d)  Sievmion  r,  Newnkm^  see  hit 

(e)  WhUe  V.  Garden,  10  O.  B.  note. 
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goods  to  him  by  a  fraudulent  misrepresentation,  and  there- 
upon pledges  the  goods  to  C,  who  advances  money  upon 
them  in  good  faith  and  in  ignorance  of  the  fraud.  This 
pledge  is  valid,  and  C.  is  entitled  to  the  possession  of  the 
goods  as  against  A.  (a). 

It  must  be  carefully  observed  that  a  fraudulent  pos-  Diatanc- 
sessor  cannot  give  a  better  title  than  he  has  himself,  even  thweU  no 
to  an  innocent  purchaser,  if  the  possession  has  not  been  f®?***^ 
obtainod  under  a  contract  with  the  true  owner,  but  by  are  merely 
mere  false  pretences  as  to  some  matter  of  fact  concerning  Jy*J^^^. 
the  true  owner's  contract  with  a  third  person.     To  put  a  lent  pre- 
simple  case,  A.  sells  goods  to  B.  and  desires  B.  to  send  for 
them.     C.  obtains  the  goods  from  A.  by  falsely  represent- 
ing himself  as  B.*s  servant :  now  C.  acquires  neither  pro- 
perty nor  lawful  possession,  and  cannot  make  any  sale  or 
pledge  of  the  goods  which  will  be  valid  against  A.,  though 
the  person  advancing  his  money  have  no  notice  of  the 
fraud.    The  result  is  the  same  if  A.  means  to  sell  goods  to 
B.  &  Co.,  and  C.  gets  goods  from  A.  by  falsely  representing 
himself  as  a  member  of  the  firm  and  authorized  to  act  for 
them  (6),  or  if  B.,  a  person  of  no  credit,  gets  goods  from  A. 
by  trading  under  a  name  and  address  closely  resembling 
those  of  C,  who  is  known  to  A.  as  a  respectable  trader  (c). 
It  is  also  the  same  in  the  less  simple  case  of  a  third  person 
obtaining  delivery  of  the  goods  by  falsely  representing 
himself  as  a  sub-purchaser ;  for  here  there  is  no  contract 
between  him  and  the  seller  which  the  seller  can  affirm  or 
disaffii*m ;  what  the  seller  does  is  to  act  on  the  mistaken 
notion  that  the  property  is  already  his  by  transfer  from 
the  original  buyer.     This  was  in  effect  the  decision  of  the 

(a)  Peau  y.  Qhdhee,  L.R  1  P.  C.  (6)  Hardman  v.  Bootk,  1  H.  9i  C. 

219.    The  dealings  were  in  fact  with  803  ;  82  U  J.  Ex.  105  ;  HoUins  v. 

the  bin  of  lading ;  but  as  this  com-  Fowler,  L,  R.  7  H.  L.  757,  796. 

pletely  represented  the  goods  for  the  (c)  Cundy  v.  Lindsay ,  8  App.  Ca. 

purposefl  of  the  case;  the  statement  459.     Otherwise  where  the  fraud 

m  the  text  is  simplified  in  order  to  stops  short  of  personation,  and  is 

bring  out  the  general  principle  more  only  a  false  representation  of  the 

clearly.    A  later  case  of  the  same  party's  condition  and  means :  Atien" 

kind  u  Bahcnck  t.  Lawion  (C.  A.),  5  horough  v.  St,  Katharine*s  Dock  Oo. 

Q.  B.  D.  284.  (C.  A),  3  C.  P.  D.  450. 
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Exchequer  Chamber  in  Kingsford  v.  Merry  (a),  though 
the  case  was  a  little  complicated  by  the  special  considera- 
tion of  the  eflfect  of  delivery  orders  or  wammts  as  "  indicia 
of  title." 
Share-  The  decision  of  the  House  of  Lords  in  OaJces  v.  Tur^ 

^^Wepu-  S^^'W.^  (^)*  which  settled  that  a  shareholder  in  a  company 
diate  aftar  cannot  repudiate  his  shares  after  the  commencement  of  a 
up":  oScea  winding  up,  proceeded  to  a  considerable  extent  upon  the 
*•  '^  language  of  the  Companies  Act  1862,  in  the  sections 
defining  who  shall  be  contributories.  But  the  broad  prin- 
ciples of  the  decision,  or  if  we  prefer  to  say  so,  of  the  Act 
as  interpreted  by  it,  are  these.  The  rights  of  the  com- 
pany's creditors  and  of  the  shareholders  are  fixed  at  the 
date  of  the  winding  up  and  are  not  to  be  afterwards  v^ed. 
The  creditors  are  entitled  to  look  for  payment  in  the  first 
instance  to  all  persons  who  axe  actually  members  of  the 
company  at  the  date  of  the  winding  up.  And  this  class 
includes  shareholders  who  were  entitled  as  against  the 
company  to  repudiate  their  shares  on  the  ground  of  fraud 
but  have  not  yet  done  so.  For  their  obligations  imder  their 
contracts  with  the  company,  including  the  duty  to  con- 
tribute in  the  winding  up,  were  valid  until  rescinded,  and 
the  creditors  in  the  winding  up  must  be  considered  as 
being,  to  the  extent  of  their  claims,  purchasers  for  value 
of  the  company's  rights  against  its  members.  They  are 
not  entitled  to  any  different  or  greater  rights:  no  shmie- 
holder  can  be  called  upon  to  do  more  than  perform  his 
contract  with  the  company  (c). 

It  is  now  settled  law  that  the  same  rule  applies  to  joint- 
stock  companies  not  under  the  Companies  Acts.    And  the 

(a)  1H.&N.  503;  26  L.  J.  Ex.  2Sc.&D.29.  InffaUy.Old  Talar- 
83  (see  per  Erie,  J.  at  p.  88),  revg.      goeh  Lead  Mining  Co.,  S  Ch.  D.  749, 

B.  c  in  court  below;  11  Ex.  577;  25  an  action  for  resdnion  and  indem- 
L.  J.  Ex.  166.  nity  commenced  by  a  ahardiolder 

(b)  L.  R.  2  H.  L.  325.  This  prin-  after  a  resolution  for  winding  up  but 
ciple  applies  to  a  yoluntary  as  well  in  ignorance  of  it  was  allowed  lo 
as  a  compulsory  winding  up  :  SUme  proceed.  Here  however  reH^  was 
y.  City  and  County  Bai3c  (C.  A.),  3  claimed  against  the  directors  po^ 

C.  P.  D.  282.  sonally  as  well  as  the  company. 

(c)  WaterhauH  v.  Jamiepm,  L.  B. 
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date  after  which  it  is  too  late  to  repudiate  shares  may  be 
earlier  than  the  commencement  of  the  winding  up.  Pro- 
bably the  actual  insolvency  of  the  company  fixes  this  date; 
at  all  events  a  shareholder  cannot  repudiate  after  the 
dii-ectors  have  convened  an  extraordinary  meeting  to  con- 
sider whether  the  company  shall  be  wound  up.  For  thus, 
"  by  holding  out  to  the  body  of  creditors  the  prospect  of  a 
voluntary  winding  up/'  the  directors,  who  are  the  share- 
holder's agents  as  long  as  he  remains  a  shareholder,  stay 
the  hands  of  the  creditors  from  compulsory  proceedings  (a). 
And  the  rule  holds  even  if  there  are  no  unpaid  creditors. 
"  The  doctrine  is  that  after  the  company  is  wound  up  it 
ceases  to  exist,  and  rescission  is  impossible  "  (6). 

On  the  other  hand  persons  who  have  taken  any  gra-  Pereons 
tuitous  benefit  under  a  fraudulent  transaction,   though  y^^^^em 
themselves  ignorant  of  the  fraud,  are  in  no  better  position  !^^? , 
than  the  original  contriver  of  it.     Thus  where  a  creditor  contract, 
was  induced  to  give  a  release  to  a  surety  by  a  fraud  prac-  J^^*^f 
tised   on  him  by    the  principal    debtor,    of    which    the  no  better  ' 
surety  was  ignorant,  and  the  surety  gave  no  consideration  original 
for  the  release,  it  was  held  that  this  release  might  be^®™'**^- 
disaffirmed    by  the  creditor  on   discovering    the    fraud. 
But  third  persons  who  on  the  faith  of  the  release  being 
valid  had  advanced  money  to  the  surety  to  meet  other 
liabilities  would    be    entitled    to    assert    a    paramount 
claim  (c). 

D.  The  contract  must  be  rescinded  within  a  reasonable  BesoMon 
time,  that  is,  before  the  lapse  of  a  time  after  the  true  state  JJithin 
of  things  is  known,  so  long  that  under  the  circumstances  rewonftble 
of  the  particular  case  the  other  party  may  fairly  infer  that 
the  right  of  rescission  is  waived. 

(a)  TennerU  v.  CUif  of   Qlasgow  for  the  payment  of  the  third  per- 

Bani'y  4  App.  Ca.  615.  sons   in  question,  Johns.  171,  but 

•        (6)  Burgeait  caae,  15  Ch.  D.  607,  the  Court    of    Appeal  varied    the 

509  (Jessel,  M.  R.).  decree  by  making  it  simply  without 

[e)  Schoi^field  v.  Tenrnler^  Johns.  raejudioe  to  their  rights,  4  De  G.  Ad 

155, 165,  4  De  G.  A;  J.  429.    The  J.  485. 
Court  below  endeavoured  to  provide 
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Explaiia-  It  is  believed  that  the  statement  of  the  rule  in  some 
this :  the  such  form  as  this  will  reconcile  the  substance  and  language 
!SS*dF  ^^  ^^  *'^^  leading  authorities.  On  the  one  hand  it  is  often 
time  is  not  said  that  the  election  must  be  made  within  a  reasonable 
SeWdence  ^>^®i  while  on  the  other  hand  it  has  several  times  been 
of  aoquies-  explained  that  lapse  of  time  as  such  has  no  positive  effect 

cence.  , 

Authori-     ^^  ^^  ^^^^^     "^^^  Court  is  Specially  cautious  in  entertaining 
ties  in        charges   of  fraud  or  misrepresentation  brought   forward 
^      '       after  a  long  interval  of  time;  it  will  anxiously  weigh  tie 
circumstances,  and  consider  what  evidence  may  have  been 
lost  in  consequence  of  the  time  that  has  elapsed  (a).     But 
time  alone  is  no  bar  to  the  right  of  rescinding  a  voidable 
transaction;  and  the  House  of  Lords  in  one  case  set  aside 
a  purchase  of  a  principars  estate  by  his  agent  in  another 
name  after  the  lapse  of  more  than  half  a  century,  the 
facts  having  remained  unknown  to  the  principal  and  his 
representatives  for  thirty-seven  years  (6).     In  a  later  case 
the  Lord  Justice  Turner  stated  expressly  that  "  the  two 
propositions  of  a  bar  by  length  of  time  and  by  acquies- 
cence are  not  distinct  propositiona*'     Length  of  time  is 
evidence  of  acquiescence,  but  only  if  there  is  knowledge 
of  the  facts,  for  a  man  cannot  be  said  to  have  acquiesced 
in  what  he  did  not  know  (c).     Lord  Campbell  slightly 
qualified  this  by  adding  that  although  it  is  for  the  party 
relying  on  acquiescence  to  prove  the  facts  from  which  con- 
sent is  to  be  inferred,  "it  is  easy  to  conceive  cases   in 
which,  from  great  lapse  of  time,  such  facts  might  and 
ought  to  be  presumed  "  (d). 

The  rule  has  lately  been  laid  down  and  acted  upon  by 
the  Judicial  Committee  in  this  form :  "  In  order  that  the 

(a)  Cp.  Bright  v.  LegerUm,  2  D.  Cfrten,  15  M.  &  W.  »t  p.  217 :  "A 

F.  J.  606,  617.  man  cannot  permit  vho  does  not 

(6)  Charter  v.  Trevelyant  11  CI  know  that  he  has  a  mht  to  re- 

k  F.  714,  740.  fuse ; "  and  per  Jessel,  M.  R.  1  Ch. 

(c)  Life  Aatociatim  of  Scotland  t.  D.  528. 

Siddal,  8  D.  F.  J.  58,  72,  74 :  on  {d)  8  D.  F.  J.at  p.  77.    The  care   • 

the    point    that   there   cannot    be  was  ono  not  of  rescinding  a  contract 

acquiescence     without    knowledge,  but  of  a  breach  of  trust;  but  the 

op.  Llopd  V.  AUwood,  8  De  G.  ft  J.  principles  are  the  same. 
614,  650;  i-er  Alderson,  B.  Load  v. 
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remedy  sLoiild  be  lost  by  laches  or  delay,  it  is,  if  not  uni- 
versally, at  all  events  ordinarily  .  .  necessary  that  there 
should  be  sufficient  knowledge  of  the  facts  constituting 
the  title  to  relief"  (a). 

To  the  same  eflfect  it  has  been  said  in  the  Supreme 
Court  of  the  United  States :  "  Acquiescence  and  waiver 
are  always  questions  of  fact  There  can  be  neither  with- 
out knowledge."  And  the  knowledge  must  be  actual, 
not  merely  possible  or  potential :  "  the  wrongdoer  cannot 
make  extreme  vigilance  and  promptitude  conditions  of 
rescission  *'  (6). 

Acquiescence  need  not  be  manifested  by  any  positive 
act ;  the  queation  is  whether  there  is  sufficient  evidence 
either  from  lapse  of  time  or  from  other  circumstances  ot 
"  a  fixed,  deliberate  and  unbiassed  determination  that  the 
transaction  should  not  be  impeached  "  (c).  In  estimating 
the  weight  to  be  given  to  length  of  time  as  evidence  of 
acquiescence  the  nature  of  the  property  concerned  is 
material  (d).  And  other  special  circumstances  may  pre- 
vent lapse  of  time  even  after  everything  is  known  from 
being  evidence  of  acquiescence ;  as  when  nothing  is  done 
for  some  years  because  the  other  party's  affairs  are  in  such 
a  condition  that  proceedings  against  him  would  be 
fruitless  (e). 

If  a  party  entitled  to  avoid  a  transaction  has  precluded 
himself  by  his  own  acts  or  acquiescence  from  disputing  it 
in  his  lifetime,  his  representatives  cannot  come  forward  to 
dispute  it  afterwards  (/). 

It  is  said  that  holders  of  shares  in  companies  are  under  gpedal 

(o)  Lindsay  Petroleum  Co,  v.  Hvrd,  Ingof  acquiesoence Is quieBcence under 

L.  B.  5  P.  C.  221,  241.  such  circumstances  that  assent  may 

(6)   Pence  v.   Langdon^    9   Otto  be  reasonably  inferred  from  it :  jper 

(99  U.  S.)  at  p.  581.  Cur.  in  DeBuuche  v.  AH  (C.  A.),  8 

(e)  Per  Tnmer,  L.  J.   Wright  v.  Ch.  D.atp.  814. 

Vanderplank,  8  D.  M.  G.  188, 147.  (d)  8  D.  M.  Q.  at  p.  160. 

The  epithets,  however,    are   more  (e)  Seholefteld  t.  TempUr,  4  De  0. 

specii^ly  appropriate  to  the  parti-  k  J.  429. 

cnlar  ground  of  rescission  (undue  (/)  8kottowev,WilUam$f9'D,F, 

influence)  then   before  the  Court  J.  585,  541. 
More  generally,  theonly  propermean- 

00 
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obligation  a  special  obligation  of  diligence  as  to  making  their  elec- 
gence  in  ^^^^  ^^^  *^^  ^^^^  relate  chiefly  if  not  wholly  to  objections 
<?*®  ^^  apparent  on  the  face  of  the  memorandum  or  articles  of 
holders,  association.  With  the  contents  of  these  a  shareholder  is 
bound  to  make  himself  acquainted,  and  must  be  deemed 
to  become  acquainted,  when  his  shares  are  allotted  (a). 
But  objections  which  can  be  taken  upon  these  must  pro- 
ceed on  the  ground,  not  of  fraud  or  misrepresentation  as 
such,  but  of  the  undertaking  in  which  shares  are  allotted 
being  substantially  a  diflerent  thing  from  that  which  the 
prospectus  described  and  in  which  the  applicant  offered  to 
take  shares.  Nor  are  we  aware  of  any  case  in  which  the 
rule  has  been  applied  to  a  repudiation  of  shares  declared 
before  a  winding  up  and  on  the  ground  of  fraud  or  mis- 
representation not  apparent  on  the  articles.  Still  it  seems 
quite  reasonable  to  hold  that  in  the  case  of  a  shareholder's 
contract  lapse  of  time  without  repudiation  is  of  greater 
importance   as   evidence  of  assent  than  in  most   other 


Same  The  authorities  thus  fax  cited  have  been  from  courts  of 

^etS  equity.  The  same  general  principle  was  laid  down  in  the 
law, per  Exchequer  Qiamber  in  1871.  "We  think  the  party 
Ex.  Ch.      defrauded  may  keep  the  question  open  so  long  as  he  does 

nothing  to  affirm  the  contract In  sudi  cases  the 

question  is,  has  the  person  on  whom  the  fraud  was  prsuc- 
tised,  having  notice  of  the  fiuud,  elected  not  to  avoid  the 
contract  ?  or  has  he  elected  to  avoid  it  ?  or  has  he  made 
no  election  ?  We  think  that  so  long  as  he  has  made  no 
election  he  retains  the  right  to  determine  it  either  way, 
subject  to  this,  that  if  in  the  interval  whilst  he  is  delibe- 
rating an  innocent  third  party  has  acquired  an  inU^rest 
in  the  property,  or  if  in  consequence  of  his  delay  the 
position  even  of  the  wrongdoer  is  affected,  it  will  preclude 
him  from  exercising  his  right  to  rescind.  And  lapse  of 
time  without  rescinding  will  furnish  evidence  that  he  has 

(a)  Central  Ry.  Co,  qf  VmezuOa      Oaket  v.  Twrgwmd,  A.  at  p.  SM; 
V.  Kuch,  L.  R.  2  H.  L.  at  p.  125,      and  lee  Oh.  VUl.  p.  447,  abom 
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determined  to  affirm  the  contract,  and  when  the  lapse  of 
time  is  great  it  probably  would  in  practice  be  treated 
as  conclusive  evidence  to  show  that  he  has  so  de- 
termined "  (a). 

The  French  law  treats  the  right  of  having  a  contract  rUed 
judicially  set  aside  for  fraud,  &c.,  as  a  substantive  right  of  ^J]J.?n 
action,  and  limits  a  fixed  period  of  ten  years,  running  from  by  Fr.  aw 
the   discovery   of  the   truth,   within   which   it   must  be 
exercised  (6). 

One  or  two  points  remain  to  be  mentioned,  which  we  Unfounded 
have  reserved  to  the  last  as  being  matter  of  procedure,  but  f^f^jg/ 
which  depend  upon  general  principles.     Courts  of  justice  couraged : 
are  anxious  to  discover  and   discourage   fraud   in  every  SSd^g 
shape,  but  they  are  no  less  anxious  to  discourage  and  *^®™^°^ 
rebuke  loose  or  imfounded  charges  of  fraud  and  personal 
misconduct.     The  facts  relied  on  as  establishing  a  case  of 
fraud  must  be  distinctly  alleged  and  proved  (c).     Where 
such  charges  are  made  and  not  proved,  this  will  not  pre- 
vent the  party  making  them  from  having  any  relief  to 
which  he  may  otherwise  appear  to  be  entitled,  but  he 
must    pay    the    costs    occasioned     by    the    imfounded 
charges  (d).    And  in  one  recent  case,  where  the  plaintiff 
made  voluminous  and  elaborate  charges  of  fraud  and  con- 
spiracy  which   proved   to   be   unfounded,   the   Court    of 
Appeal  not  only  made  him  pay  the  costs  of  that  part  of 
the  case,  but  refused  to  allow  him  the  costs  even  of  the 
part  on  which  he  succeeded.     It  was  held  that  he  had  so 
mixed  up  unfounded  and  reckless  aspersions  upon  character 
with   the   rest  of  the  suit  as  to   forfeit  his  title  to  the 

(a)  Per  Cur.  Clowjh  v.  L.  d;  N.  W,  of  fraud  in  general  terms  would  not 

Ry,  Co,  L.  R.  7  Ex.  at  p.  84,  re-  support  a  bill  on  demurrer :  Gilbert 

peated  in  Morriton  v.  Universal  Ma-  v.  LewiSf  1  D.  J.  S.  at  p.  49,  per 

rine  Inturance  Co.  L.  K.  8  Ex.  at  p.  Lord  Westbury. 

203,  and  cited  by  Lord  Blackburn  (d)  Billiard  v,  Eiffe,  L.  R.  7  H. 

ia  Erlanger  v.  New  Sombrero  Phos-  L.   89,   61,  62 ;  London  Chartered 

phate  Co,  8  App.  Oa.  at  p.  1277.  See  Bani:  of  Australia  v.  Lemprtere,  L. 

the  remarks  on  delay  and  acquies-  R.   4    P.   C.  at  p.  697 ;    Clinch  v. 

cence  in  the  several  judgments  in  Financial  Corporation,  6  £q.  at  p. 

that  case.  488 ;  per  Lord  Cairns,  Thornton  v. 

(6)  Code  Civ.  1804.  Eatiwood,  2  App.  Ca.  at  p.  248. 

(c)  In  equity  pleading  a  charge 

002 
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costs  which  he  otherwise  would  have  been  entitled  to 
receive  (a). 
Indepen-        The  special  jurisdiction  of  courts  of  equity  to  order  the 
d^<m^'  cancellation  of  an  instrument  obtained  by  fraud  or  mis- 
equity  to    representation  is  not  aflfected  by  the  probability  or  practical 
Btruments  certainty  that  the  plaintiff  in  equity  would  have  a  good 
Jot  fraud,    defence  to  an  action  on  the  instrument,  nor  is  it  the  less 
to  be  exercised  even  if  the  instrument  is  already  in  his 
possession.     He  is  entitled  not  only  not  to  have  the  con- 
tract   enforced    against  him,  but  to  have  it  judicially 
annulled  (b). 

{a)  Parker  v.  McKenna,  10   Ch.  add  to  his  defence  a  coiinter-clium 

96, 123, 125.  for  the  cancellation  of  the  instra- 

(6)   I/mdon   and  Provincial  In--  ment.     It  may  also  be  proper  to  ask 

Burance  Co,  v.  Seymour,  17  Eq.  85  :  for  a  transfer  to  the  Chancery  DIyi* 

and  see  lloare  v.  Breniridge,  S  Ch.  sioo  if  the  action  is  in  another  Diri- 

22,    there    explained    and    distin-  Bion,butthisis  not  a  matter  of  course, 

guished.      Therefore    a    defendant  See  Storey  v.   WaddU  (C.  A.},  4  Q. 

sued   on  an  instrument  which  he  B.  D.  289. 
alleges  to  be  Toidable  may  properly 
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CHAPTER  XL 
Duress  and  Undue  Influence. 

If  the  consent  of  one  party  to  a  contract  is  obtained  by  Contract 
the  other  under  such  circumstances  that  the  consent  is  not  J^oonS^t 
free,  the  contract  is  voidable  at  the  option  of  the  party  ^^^  fr®*- 
whose  consent  is  so  obtained.     It  is  quite  clear  that  it  is 
not  merely  void  (a).    The  transaction  might  indeed  be 
void  if  the  party  were  under  actual  physical  constraint,  as 
if  his  hand  were  forcibly  guided  to  sign  his  name ;  or 
perhaps  if  he  were  so  prostrated  by  fear  as  not  to  know 
what  he  was  doing  (6);  but  this  would  be  not  because 
his  consent  was  not  free,  but  because  there  was  no  consent 
at  all. 

What  then  are  the  circumstances  which  are  held  by 
English  courts  to  exclude  freedom  of  consent  ?  The  treat- 
ment of  this  question  has  at  common  law  been  singularly 
narrow  and  in  equity  singularly  comprehensive. 

I.  Dv/reaa  at  Coramon  Law. 

At  common  law  the  coercion  which  will  be  a  sufiScient  The  com* 
cause  for  avoiding  a  contract  may  consist  in  duress  or^j^jjjjj^j 
menace ;    that  va,  either  in  actual  compulsion  or  in  the  DureaB. 
threat  of  it.     In  modem  books  the  term  duress  is  used  to 
include  both  specie&     It  is  said  that  there  must  be  some 
threatening  of  life  or  member,  or  of  imprisonment,  or  some 

(a)    Ck).    2    Inst.   482,   and  2nd  (6)  Savigny,  Syst  8. 109.  But  the 

rerolutionin  WhdpdaW§otk,  6  Rep.      analogyof  if ottAhw  v. -5a«fer,L.R. 
119.  8  Ex.  182, 18  againflt  this. 
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imprisonment  or  beating  itself.     Threatening  to   destroy 
or  detain,  or  actually  detaining  property,  does  not  amount 
to  duress  (a).     And  this  applies  to  agreements  not  under 
seal  as  well  as  to  deeds  (6).     The  reason  appears  to  be 
that  the  detainer  is  a  wrong  of  itself,  for  which   there  is 
an  appropriate  remedy.     Should  the  party  choose  to  make 
terms  instead  of  pursuing  his  rights  (at  all  events    when 
there  is  nothing  to  prevent  him  from  so  doing)  he  cannot 
afterwards  turn  round  and  complain  that  the  terms  vrere 
forced  upon  him  (c).     "  It  must  be  a  threatening,  beating, 
or  imprisonment  of  the  party  himself  that  doth  make  the 
deed,  or  his  wife "  (a)  or  (it  seems)  parent  or  child  (d). 
In  a  case    And  a  threat  of  imprisonment  is  not  duress  unless  the  im- 
^  "thi^  prisonment  would  be  unlawful.     This  is  illustrated  by  two 
muBt  be  of  rather  curious  modem  cases  in  both  of  which  the  party's 
t^wfSf  consent  was  determined  by  the  fear  of  confinement  in  a 
lunatic  asylum.     In  Cwmming  v.  Ince  (e)  the  plaintiff 
had  been  taken  to  a  lunatic  asylum  and  deprived  of  the 
title  deeds  of  certain  property  claimed  by  her.    Proceeduigs 
were  commenced  under  a  commission  of  lunacy,  but  stayed 
on  the  terms  of  an  arrangement  signed  by  counsel  on  both 
sides,  under  which  the  deeds  were  to  be  deposited  in  certain 
custody.     The  plaintiff  afterwards  repudiated  this  arrange* 
ment  and  brought  detinue  for  the  deeds.    On  an  issue 
directed  to  try  the  right  to  the  possession  of  the  deeds  as 
between  herself  and  the  other  parties  the  Court  held  that 
in  any  view  the  defendants  were  wrong.     For  if  their  own 
proceedings  under  the    commission    were  justified,  they 
could  not  say  the  plaintiff  was  competent  to  bind  herself, 
and  if  not,  the  agreement  was  obtained  by  the  fear  of  a 
merely  unlawful  imprisonment  and  therefore  voidable  on 
the  ground  of  duress.     And  it  made  no  dilBFerence  that  the 
plaintiffs  counsel  was  party  to  the  arrangement      His 

(a)  Shepp.  Touch.  61.  (d)  Ro.  Ab.  1.  6S7,  pi.  5 ;  Bac 

(6)  Atlee  v.  Backhoute,  8  M.  &  W.  Ab.  Dtiros  (B). 

683,  Skeate  v.  BeaU,  11  A.  &  E.  988.  (c)  11  Q.  B.  112,  17  L.  J.  Q,  B. 

(c)  See  SiUiman  v.  UnUed  SiaUi,  105. 

11  Otto  (101  X;.  S.)  466. 
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assent  must  be  considered  as  enforced  by  the  same  duress : 
for  as  her  agent  he  might  well  have  feared  for  her  the 
same  evils  that  she  feaicd  for  herself.  In  Biffin  v. 
BignM  {a),  on  the  other  hand^  the  defendant  was  sued 
for  necessaries  supplied  to  his  wife.  She  had  been  in  a 
lunatic  asylum  under  treatment  for  delirium  tremens,  and 
on  her  discharge  the  husband  promised  her  12«.  a  week  to 
live  apart  from  him,  adding  that  if  she  would  not  he  would 
send  her  to  another  asylum.  The  wife  was  accordingly 
living  apart  from  the  husband  under  this  agreement.  It 
was  held  that  her  consent  to  it  was  not  obtained  by  duress, 
for  under  these  circumstances  "  the  threat,  if  any,  was  not 
of  anything  contrary  to  law,  at  least  not^  so  to  be  under- 
stood": consequently  the  presumption  of  authority  to 
pledge  the  husband's  credit  was  eflfectually  excluded,  and 
the  plaintiflF  could  not  recover  (6). 

The  narrowness  of  the  common  law  doctrines  above  Money 
stated  is  considerably   mitigated   in   practice,  for   when  ^^^^^^^^ 
money  has  been  paid  under  circumstances  of  practical  atances  of 
compidsion,   though  not   amounting    to    duress,   it    can  ^ver-  ^^ 
generally  be  recovered  back.     This  is  so  when  the  pay-  *^^®  ^°^^' 
ment  is  made  to  obtain  the  possession  of  property  wrong- 
fully detained  (c) ;  and  the  property  need  not  be  goods  for 
which  the  owner  has  an  immediate  pressing  necessity,  nor 
need  the  claim  of  the  party  detaining  them  be  manifestly 
groundless,  to  make  the  payment  for  this  purpose  involun- 
tary in  contemplation  of  law  {d).     So  it  is  where  excessive 
fees  are  taken  under  colour  of  oflSce,  though  it  be  usual  to 
pay  them  (e) ;  or  where  an  excessive  charge  for  the  per- 
formance of  a  duty  is  paid  under  protest  (/).     The  person 
who  actually  receives  the  money  may  properly  be  sued, 

>> 

(a)  7  H.  A;  N.  877,  81  L.  J.  Ex.  (d)  ShawY,  TToodcodt^  B.  &  C.  73. 

189.  (c)  I>ew  T.  Paraont,  2  B.  &  Aid. 

(6)  Qtt.  whether  in  any  case  he      562 ;  Steele  v.   WiUiamt,  8  Ex.  625, 
coold  have  recovered  without  show-      22  L.  J.  Ex.  225. 
ing  that  the  wife  had  repudiated  the  (/)  Parker  v.  O.  W,  Ry.  Co,  7  M. 

arrangement.  &  Gr.  253,  292.     And   see  other 

(c)  Wah^fidd  v.  Newborn  6  Q*  B.      authorities    collected   in    notes    to 
276,  280, 13  L.  J.  Q.  R  258.  Marriott  v.  HampUm,  2  Sm.  L.  O. 
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though  he  receive  it  only  as  an  agent  (a).  The  case  of 
one  creditor  exacting  a  fraudulent  preference  from  a  debtor 
as  the  price  of  his  assent  to  a  composition  (b)  is  to  a  certain 
But  on  the  extent  analogous.  But  in  all  these  cases  the  foundation 
^*^^J^^*  of  the  right  to  recover  back  the  money  is  not  the  involun- 
in  itself  tary  character  of  the  payment  in  itself,  but  the  fact  that 
the  party  receiving  it  did  no  more  than  he  was  bound  to 
do  already,  or  something  for^which  it  was  unlawful  to  take 
money  if  he  chose  to  do  it,  though  he  had  his  choice  in 
the  first  instance.  Such  payments  are  thus  regarded  as 
made  without  consideration.  The  legal  effect  of  their 
being  practically  involuntary,  though  important^  conies  in 
the  second  place ;  the  circumstances  explain  and  excuse  the 
conduct  of  the  party  making  the  payment.  Similarly  in  the 
kindred  case  of  a  payment  under  mistake  the  actual  founda- 
tion of  the  right  is  a  failure  of  consideration,  and  ignorance  of 
material  facts  accounts  for  the  payment  having  been  made. 
The  common  principle  is  that  if  a  man  chooses  to  give 
away  his  money,  or  to  take  his  chance  whether  he  is  giving 
it  away  or  not,  he  cannot  afterwards  change  his  mind ;  but 
it  is  open  to  him  to  show  that  he  supposed  the  facts  to  be 
otherwise  or  that  he  really  had  no  choice.  The  difference 
between  the  right  to  recover  money  back  under  circum* 
stances  of  this  kiod  and  the  right  to  rescind  a  contract  on 
the  ground  of  coercion  is  further  shown  by  this,  that  an 
excessive  payment  is  not  the  less  recoverable  if  both  parties 
honestly  supposed  it  to  be  the  proper  payment  (c).  We 
therefore  dwell  no  farther  on  this  topic,  but  proceed  to 
consider  the  more  extensive  doctrines  of  equity. 


The 

eqnitaUe 

doctrine 


II.  The  eqttdtaile  doctrine  of  Undue  Influence, 

In  equity  there  is  no  rule  defining  inflexibly  what  kind 
or  amount  of  compulsion  shall  be  sufficient  ground  for 


(a)  SUde  v.  WUliamt,  iupra, 

[b)  Atkinaon  v.  Denbif,  6  H.  &  N. 
778,  in  Ex.  Ch.  7  i6.  984,  31  L.  J. 


Ex.  862.    Supm,  Ch.  VL,  p.  353. 

(c)  Dew  y.  Parsons,  2  B.  ft  Aid. 
562. 
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avoiding  a  transaction,  whether  by  way  of  agreement  or  by  of  Undue 
way  of  gift.  The  question  to  be  decided  in  each  case  is  l^'*^*^ 
whether  the  party  was  a  free  and  voluntary  agent  (a). 

Any  influence  brought  to  bear  upon  a  person  entering 
into  an  agreement,  or  consenting  to  a  disposal  of  property, 
which,  having  regard  to  the  age  and  capacity  of  the  party, 
the  nature  of  the  transaction,  and  all  the  circumstances  of 
the  case,  appears  to  have  been  such  as  to  preclude  the 
exercise  of  free  and  deliberate  judgment,  is  considered  by 
courts  of  equity  to  be  undue  influence,  and  is  a  ground  for 
setting  aside  the  act  procured  by  its  employment. 

"  The  principle  applies  to  every  case  where  influence  is  Generality 
acquired  and  abused,   where  confidence  is  reposed  andp^j^i^ 
betrayed  "  (6).     And  if  it  is  once  established  that  a  person  JExerciaeof 
who  stands  in  a  position  of  commanding  influence  towards  need  not 
another  has  obtained  an  advantage  from  him  while  in  that  ^Jf^^^ 
position,  it  will  be  presumed,  in  the  absence  of  rebutting  when 
proof,  that  the  advantage  was  obtained  by  means  of  that  J|^^^l 
influence :  and  it  is  not  necessary  for  the  party  complaining  influence 
to  show  the  precise  manner  in  which  the  influence  was  blished. 
exerted.     Indeed  one  chief  object  of  the  rules  which  will 
presently  be  discussed  is  to  prevent  those  who  unduly 
obtain  benefits  from  persons  under  their  dominion  from 
making  themselves  safe  by  the  secrecy  of  the  particular 
transaction  (c).     It  is  very  possible  that  the  circumstances 
would  in  many  such  cases,  if  they  could  be  fully  brought 
out,  amount  to  proof  of  actual  compulsion  or  fruud ;  so 
that  it  may  perhaps  be  said  that  undue  influence,  as  the 
term  is  used  in  courts  of  equity,  means  an  influence  in  the 
nature  of  compulsion  or  fraud,  the  exercise  of  which  in  the 
particular  instance  to  determine  the  will  of  the  one  party 
to  the  advantage  of  the  other  is  not  specifically  proved,  but 
is  inferred  from  an  existing  relation  of  dominion  on  the  one 
part  and  submission  on  the  other  (d).    Given  a  position  of 

(a)  WiUiams  v.  Bayley,  L,  R.  1  (c)  See  Dent  v.  BermtU,  i  My.  ft 


H.  L.  200,  210.  Cr.  ftt  p.  277. 

(b)  Per  Lord  Kingwiown,  8mUh  {d)  In  Boif$e  t. 

w  Vrtt/.  7  H.  L.  C*  at  p.  779.  H.  L.  C.  at  n.  48. 


T.  Kay,  7  H.  L.  C*  at  p.  779. 
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general  and  habitual  influence,  its  exercise  in  the  particular 
case  is  presumed. 

But  again,  this  habitual  influence  may  itself  be  presumed 
to  exist  as  a  natural  consequence  of  the  condition  of  the 
parties^  though  it  be  not  actually  proved  that  the  one 
habitually  acted  as  if  under  the  domination  of  the  other. 
There  are  many  relations  of  common  occurrence  in  life 
from  which  "  the  Court  presumes  confidence  put "  in  the 
general  course  of  affairs  "  and  influence  exerted  "  in  the 
particular  transaction  complained  of  (a). 

Persons  may  therefore  not  only  be  proved  by  direct 
evidence  of  conduct,  but  presumed  by  reason  of  standing 
in  any  of  these  suspected  relations,  as  they  may  be  called, 
to  be  in  a  position  of  commanding  influence  over  those 
from  whom  they  take  a  benefit.  In  either  case  they  are 
called  upon  to  rebut  the  presumption  that  the  particular 
benefit  was  procured  by  the  exertion  of  that  influence,  and 
was  not  given  with  due  freedom  and  deliberation.  They 
must  "take  upon  themselves  the  whole  proof  that  the 
thing  is  righteous  "  (6).  We  shall  here  observe  that  this, 
like  several  other  of  the  peculiar  rules  of  equity,  is  not 
a  rule  of  substantive  law  but  a  rule  of  evidence.  This  is 
well  shown  in  the  arrangement  of  the  Anglo-Indian  codea. 
We  find  the  rule  of  law  laid  down  in  the  Contract  Act  (see 
Note  M.).  But  the  rule  of  evidence  finds  its  place,  not 
here,  but  in  the  Evidence  Act  (I.  of  1872,  s.  Ill)  :— 

"  Where  there  is  a  question  as  to  the  good  faith  of 
a  transaction  between  parties,  one  of  whom  stands  to 
the  other  in  a  position  of  active  confidence,  the 
burden  of  proving  the  good  faith  of  the  transaction 


taking  the  words  in  a  wide  sense, 
all  undue  influence  may  be  resoWed 
into  coercion  and  fraud :  but  the 
case  there  considered  is  that  of  a 
will,  In  which  undue  influence  has 
a  more  restricted  meaning  than  in 
transactions  inter  vivot :  see  note  (c), 
p.  672,  tVm. 
(a)  Per  Lord  Kingsdown,  Smith 


V.  Kay,  7  H.  L.  C.  760.  779. 

(6)  Gibson  v.  /<y«f,  6  Vee.  266, 
276.  The  like  burden  of  proof  is 
cast  upon  thope  who  take  any  bene- 
fit under  a  will  which  they  have 
themselves  been  instrumental  in 
preparing  or  obtaining:  Fulton  ▼. 
Andrew,  Jj,  R.  7  H.  L.  448,  472. 
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is  on  the  painty  who  is  in  a  position  of  active  con- 
fidence." 
It  may  be  doubted  whether  the  inconvenience  of  thus 
separating  rules  which  are  so  closely  connected  in  practice 
is  not  too  heavy  a  price  to  pay  for  the  illustration  of  their 
distinct  nature :  but  the  value  of  the  illustration  in  itself 
is  unaffected  by  this. 

"Wherever  two  persons  stand  in  such  a  relation  that,  while  it 
continues,  confidence  is  necessarily  reposed  by  one,  and  the  influence 
which  naturally  grows  out  of  that  confidence  is  possessed  by  the  other, 
and  this  confidence  is  abused,  or  the  influence  is  exerted  to  obtain  an 
advantage  at  the  expense  of  the  cohfidiDg  party,  the  person  so  availing 
himself  of  his  position  will  not  be  permitte<l  to  retain  the  advantage, 
although  the  transaction  could  not  have  been  impeached  if  no  such 
confidential  relation  had  existed  *'  (a). 

"  Nothing  can  be  more  important  to  maintain  "  (it  has 
been  said  by  Lord  Hatherley)  "  than  the  jurisdiction,  long 
asserted  and  upheld  by  the  Court,  in  watching  over  and 
protecting  those  who  are  placed  in  a  situation  to  require 
protection  as  against  acts  of  those  who  have  influence  over 
them,  by  which  acts  the  person  having  such  influence 
obtains  any  benefit  to  himself.  In  such  cases  the  Court 
has  always  regarded  the  transaction  with  jealousy  "  (6) — ^a 
jealousy  almost  invincible,  in  Lord  Eldon's  words  (c). 

**  In  equity  persons  standing  in  certain  relations  to  one  another, 
such  as  parent  and  child  (d),  man  and  wife  (e),  doctor  and  patient  (/), 

(a)  Per  Lord  Chelmsford,  Tate  v.  that  there  is  a  Udooiaiy  relation 

WiUiamtan,  2  Ch.  55,  61.  between    persons    engagfed    to   be 

{b)  Turner  ▼.  Collins,  7  Ch.  829,  married ;   and   CouUon   t.  AUiem, 

88S.  2  D.  F.  J.  521,  524,  the  like  as  to 

(c)  Hatch  V.  Hatch,  9  Ves.  at  persons  Urhig  together  as  roan  and 
p.  296.  wife  though  not  lawfoUy  married. 

(d)  Archer  v.  Hudson,  7  Beav.  In  aU  these  oases  the  bnrden  of 
551 ;  Turner  v.  Collins,  7  Ch.  829.        oroof  was  held  to  be  on  the  man  (as 

(f )  Lord  Hardwicke's  remarks  in  Lolding  under  such  circumstances  a 
Qrighy  ▼.  Cox,  1  Ves.  sen.  517  (though  position  of  influenoe)  to  support  tiie 
not  Uie  decision,  for  it  was  not  a  transaction.  It  may  not  be  so  how- 
fpSi  but  a  porohase,  and  apparently  ever  in  a  case  of  mere  illicit  inter- 
there  was  no  evidence  to  bear  out  course  :  see  Parmer  y.  Fartner,  1  H. 
the  charge  of  coUusion)  and  the  L.  C.  724,  752. 
decision  in  Nedby  t.  Nedby,  5  De  G.  (/)  Dejit  t.  Bennett,  4  My.  k 
&,  Sm.  877,  seem  contra;  but  see  Cr.  269;  Ahemrne  v.  Hogan,  Dm. 
CobbeU  V.  Brock,  20  Beav.  524;  Page  810 ;  f.  v.  Blackie  ▼.  Clark,  15  Beav. 
V.  Home^  11  Beav.  227 ;  showing  at  p.  608. 
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Rules  in 
Hunter  r, 
Atkins 


attorney  and  client  (a),  confessor  and  penitent,  guardian  and  ward  (}% 
are  subject  to  certain  presumptions  when  transactions  between  them 
are  brought  in  question  ;  and  if  a  gift  or  contract  made  in  faTour  of 
him  who  holds  the  position  of  inflaence  is  impeached  by  him  who  is 
subject  to  that  influence,  tlie  courts  of  equity  cast  upon  the  former 
the  burthen  of  proving  that  the  transaction  was  fairly  condacted  as  if 
between  strangers,  that  the  weaker  was  not  unduly  impressed  by  the 
natural  influence  of  the  stronger,  or  the  inexperienced  OYerreftched 
by  him  of  more  mature  intelligence  **  (c). 

Lord  Brougham  in  Hunter  v.  Atkins  (d)  made  the 
following  distinctions  between  the  various  kinds  of  relations 
as  affecting  the  burden  of  proof  in  respect  of  the  validity  of 
the  act. 

(a).  If  it  is  not  shown  that  special  confidence  was  reposed 
in  the  person  taking  the  benefit,  specific  proof  is  required 
of  incapacity,  fraud,  [or  compulsion]  vitiating  the  particular 
transaction. 

(b).  If  a  confidential  relation  is  proved  (not  being  one  of 
those  next  mentioned)  proof  is  required  of  circumstances 
making  it  likely  that  some  advantage  was  taken  of  such 
relation  [though. not  of  the  precise  circumstances  under 
which  the  act  impeached  took  place]. 

(c).  But  if  the  party  taking  the  benefit  stands  towards 
the  other  "  in  any  of  the  known  relations  of  guardian  and 


(a)  Oibton  v.  Jetfci,  6  Ves.  266  ; 
Ilolman  v.  Uynes,  4  D.  M.  G.  270  ; 
OresUy  v.  Moudey,  4  De  G.  &  J. 
78  94 

\b)  Hatch  V.  HaUhy  9  Ves.  292  ; 
MaiOand  ▼.  Irving,  16  Sim.  487. 

(c)  Per  Ijord  Penzance,  ParfiU  v. 
Laxclcu,  L.  B.  2  P.  &  D.  462,  468. 
It  is  to  be  noted  that  this  does  not 
apply  to  wills,  as  to  which  undue 
influence  is  never  presumed :  t6.  ; 
Boy»e  V.  Rouhorough,  6  H.  li.  C.  2, 
49 ;  Hindton  v.  WeatherUl,  5  D.M.G. 
301,  311,  313  :  though  a  disposition 
by  will  may  be  set  aside  as  well  as 
an  act  inUr  vivot  when  undue  influ- 
ence is  actually  proved :  but  then, 
it  seems,  the  influence  must  be  such 
as  to  "  overpower  the  volition  with- 
out convincing  the  judgment : "  Hall 


v.  ffall,  L.  R  1  P.  &  D.  482.  See 
WaUxr  V.  SmWi,  29  Beav.  394,  whei« 
between  the  same  parties  gifts  by  wiU 
were  supported  and  a  gift  inter  rirot 
set  aside.  Lord  Penzance  has  now 
added  to  the  list  of  suapected  relatioiM 
that  of  promoters  of  a  oompAny  to 
the  company  which  is  their  cr«a- 
ture :  Erianger  v.  New  Somhrrro 
PhosphaU  Co.,3  App.  Ca.  at  p.  1280. 
But  is  not  pertonal  confidence  rnoui 
tial  to  make  the  present  doctrine 
applicable  ?  And  has  any  case  gtxM 
the  length  of  casting  on  a  promoter 
the  burden  of  proving  in  the  fiial 
instance  that  a  contract  betveoi 
him  and  the  company  waa  a  tab 
one  f 
[d)  3  My.  k  K.  118, 134. 
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ward,  attorney  and  client,  trustee  and  cestui  que  trust,  &c. 
[this  Jcc.  is  important,  as  will.iramediately  appear]  then  in 
order  to  support  the  [act]  he  ought  to  show  that  no  such 
advantage  was  taken  .  . .  the  proof  lies  upon  him  that  he 
has  dealt  with  the  other  party,  the  client,  ward,  &c., 
exactly  as  a  stranger  would  have  done." 

If  it  is  asked,  what  are  the  classes  of  persons  who  fall 
within  this  last  description,  the  answer  is  that  as  the  Court 
of  Chancery  has  never  ventured  to  define  fraud  (a),  so  it 
has  refused  to  commit  itself  to  any  enumeration  of  the 
description  of  persons  against  whom  the  jurisdiction  now 
in  question  ought  to  be  most  freely  exercised.  The  cases 
in  which  it  has  been  actually  exercised  are  considered  as 
merely  instances  of  the  application  of  a  principle  "  apply- 
ing to  all  the  variety  of  relations  in  which  dominion  may 
be  exercised  by  one  person  over  another  "  (6).  Therefore 
Lord  Brougham's  distinction  between  the  cases  in  which 
influence  must  be  proved,  and  those  in  which  it  is  pre- 
sumed, affords  no  certain  guide  :  the  &c,  of  his  enumeration 
is  a  term  of  indefinite  extent.  At  most  it  can  be  said  that 
as  to  certain  well-known  relations  the  Court  is  now  bound 
by  authority  to  presume  influence,  and  that  as  to  any 
other  relation  which  the  Court  judges  to  be  of  a  confiden- 
tial kind  it  is  free  to  presume  that  an  influence  founded  on 
the  confidence  exists,  or  to  require  such  proof  thereof  as  it 
may  think  fit. 

Another  general  proposition  of  much  importance  was  'vnder  rule 
laid  down  by  Lord  Romilly  in  Cooke  v.  Lamotte  (c),  and  ^^^^^" 
again  soon  afterwards  in  Hoghton  v.  Hoghton  (d)  which,  if  Horfiton; 
it  could  be  relied  on  to  its  full  extent,  would  considerably  f^y^'*' 

(a)  10  Yes.  806 ;    ID.   M.  G.  ment  tons  ceux  qui  peuvent  avoir 

691.  oaelqne    empire    sur    I'esprit    dee 

(6)  Sir  S.  Komilly,  arg,  Huguenin  donateurB,  voe  arrdts  en  ont  ^tendn 

Y.  BoMley^  14  Yes.  285,  adopted  by  la  disposition  aux  maltres,  anx  m^- 

Lord  Cottenham,  Dent  v.  Bennett,  dedns,  aux  confesseurs." 
4  My.  and  Cr.  269,  277  ;  BUiage  (c)  15  Beav.  284,  240. 

T.  SoiUhee,  9    Ha.  584,    540.    Cp.  (d)  15  Beav.  275,  298 ;  the  most 

D'Aguesseau  (CEuvres,  1. 299)  "Par-  important  passageof  the  judgment  is 

ceque  la  raison  de  I'ordonnance  est  also  set  out  in  the  notes  to  Buguenin 

gdn^nJe,  et  qu'elle  oomprend  ^gale-  v.  BcueUy,  2  Wh.  &  T.  L.  C. 
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modify  the  doctrine  of  Hunter  v.  Atkins.  This  propoedtion 
is  in  substance  as  follows. 

In  every  case  where  "  ooe  person  obtains,  by  voluntary 
donation,  a  large  pecuniary  benefit  from  another,"  the 
person  taking  the  benefit  is  boimd  to  show  "that  the 
donor  voluntarily  and  deliberately  performed  the  act,  know- 
ing its  nature  and  eflfect." 

For  this  purpose  a  volimtary  donaticm  means  any 
transaction  in  which  one  person  confers  a  large  pecuniary 
benefit  on  another,  though  it  may  be  in  form  a  contract 
(a) ;  and  the  rule  is  said  to  obtain  whether  there  is  any 
confidential  relation  or  not  And  further,  if  the  case  is  one 
of  those  in  which  *'  the  Court,  from  the  relations  existing 
between  the  parties  to  the  transaction,  infers  the  proba- 
bility of  undue  influence  having  been  exerted,"  the 
presumption  thus  raised  has  to  be  rebutted  by  proving, 
not  only  "  that  the  person  likely  to  be  so  influenced  folly 
understood  the  act  he  was  performing,  but  also  that  his 
consent  to  perform  that  act  was  not  obtained  by  reason  ct 
the  influence  possessed  by  the  person  receiving  the 
benefit." 

There  is  also  a  recent  dictum  of  Lord  Hatherley  in 
favour  of  this  extended  doctrine :  "  It  is  clear  that  anyc«e 
taking  any  advantage  under  a  voluntary  deed,  and  setting 
it  up  against  the  donor,  must  show  that  he  thoroughly 
understood  what  he  was  doing,  or,  at  all  events,  was 
protected  by  independent  advice  "  (6). 

It  is  nevertheless  very  doubtful  whether  these  wide 
statements,  which  (except,  perhaps,  as  to  Coohe  v. 
Lamotte)  go  beyond  what  was  required  for  the  decisions 
that  gave  occasion  for  them,  can  be  accepted  as  law*  They 
have  not  been  contradicted  in  any  reported  case,  but  the 
present  writer  has  reason  to  know  that  they  cannot  be 
relied  on  in  practice.     Carried  to  their  full  extent,  they 

(a)  B.g.  Cooke    v.    Lamotte,   15  (()  PkilUpe  y.  MuOinge,  7  Ch.  fl( 

Beav.  284 ;  Dtnt  v.  Bennett,  4  My.      p.  246. 
&  Or.  2d9,  278. 
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would  make  an  irrevocable  gift  almost  impossible.  No 
man  could  confer  a  boon  with  grace  or  enjoy  it  without 
misgiving. 

It  has  been  suggested  in  [the  Irish  Court  of  Chancery 
that  if  Hv/rUer  v.  Atkins  goes  too  far  in  one  direction, 
Cooke  V.  Lamotte  and  Hoghton  v.  Hoghton  go  too  far  in 
the  other,  and  it  may  finally  be  established  that  the  true 
rule  lies  between  these  (a).  The  supposed  middle  course 
would  however  be  difficult  to  define. 

It  is  certain  that  in  the  absence  of  any  special  relation  Burden 

1.  ,.,./!  .  ,         11..*  1        of  proof 

from  which  influence  is  presumed,  and  when  it  is  shown  that  where  no 

the  grantor  fully  understood  the  efiect  of  his  act,  the  burden  ^^^^ 

of  proof  is  on  the  person  impeaching  the  transaction  (6),  and 

he  must  show  affirmatively  that  pressure  or  undue  influence 

was  employed. 

Having  thus  stated  the  fundamental  rules,  we  may^J^^^^T 

proceed  to  say  something  more  of  doctrines 

(1)  The  auxiliary  rules  applied  by  courts  of  equity  to  ^^^^^^ 
voluntary  gifts  in  general : 

(2)  The  like  as  to  the  influence  presumed  &om  special 
relations,  and  the  evidence  required  in  order  to  rebut  such 
presumption : 

(3)  What  are  the  continuing  relations  between  the 
parties  from  which  influence  has  been  presumed : 

(4)  From  what  circumstances,  apart  fi-om  any  continu- 
ing delation,  undue  influence  has  been  inferred  :  and  herein 
of  the  doctrine  of  equity  as  to  sales  at  an  undervalue  and 
"  catching  bargains  " : 

(5)  The  limits  of  the  right  <rf  rescission. 

1.  As  to  voluntary  dispositions  in  general.     (Cp.  Dav.  Voluntaiy 
Conv.  3.  pt.  1.  Appx.  No.  4.)  2^' 

A  voluntary  settlement  which  deprives  the  settlor  of  the  generally, 
immediate  control  of  the  property  dealt  vHth,  though  it  be 
made  not  for  the  benefit  of  any  particular  donee,  but  for  the 

(a)  Kirwan  v.  OvlUn,  4  Jr.  Ch.  Toker  v.  Toktr,  SI  Beav.  629,  8 
822,  828.  D.  J.  S.  487. 

(6)  Blaekie  y.  Clark,  16  Beav.  596 ; 
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benefit  of  the  settlor's  children  or  family  generally,  and 
free  from  any  suspicion  of  unfair  motive,  is  not  in  a  mudi 
better  position  than  an  absolute  and  immediate  gift  It 
seems  indeed  doubtful  whether  the  Court  does  not  consider 
it  improvident  to  make  in  general  indefinite  contemplation 
of  marriage  the  same  kind  of  settlement  which  in  contem- 
plation and  consideration  of  a  definitely  intended  marriage 
it  is  thought  improvident  not  to  make  (a). 

It  is  conceived  that  the  ground  on  which  such  disposi- 
tions are  readily  set  aside  at  the  instance  of  the  settlor's 
representatives  is  not  the  imprudence  of  the  thing  alone, 
but  an  inference  from  that,  coupled  with  other  circum- 
stances— such  as  the  age,  sex,  and  capacity  of  the  settlor — 
that  the  eflfect  of  the  act  cannot  have  been  really 
considered  and  understood  at  the  time  when  it  was 
done  (6). 
As  to  The  absence  of  a  power  of  revocation  has  often   been 

revookSon  i^^sisted  upon  as  a  mark  of  improvidence  in  a  voluntary 
settlement ;  and  it  has  been  even  held  to  be  in  itself  an 
almost  fatal  objection  :  but  the  doctrine  now  settled  by  the 
Court  of  Appeal  is  that  it  is  not  conclusive,  but  is  only  to 
be  taken  into  accoimt  as  matter  of  evidence,  and  is  of  more 
or  less  weight  according  to  the  other  circumstances  of  each 
case  (c). 

It  was  a  rule  of  Chancery  practice  that  a  voluntary 
settlement  could  not  be  set  aside  at  the  suit  of  a  defend- 
ant. The  person  impeaching  it  had  to  do  so  by  a  sub- 
stantive proceeding  in  either  an  original  or  a  cross  suit  (cT). 
Under  the  new  practice  he  will  proceed  by  coimter-claim  if 
sued  on  the  deed. 
SpediJ  2.  Auxiliary  rules  as  to  the  influence  presumed  from 

special  relations. 

(a)  JEveriU  v.  Evtritt,  10  £q.  405  ;  timee  be  inferred  un  the  face  of  it 

but  here  some  of  the  usual  provinona  from  its  unreMonable  or  Qnusxul 

were  omitted.  character  :  see  p.  468  wpra, 

(6)  Ih.  J  Pi^eaux  v.  LonsdaU,  1  (c)  Hall  v.  HaU,  8  Ch.  480,  when 

D.  J.  S.  483.   So  common  ignorance  the  former  cases  are  reviewed, 

or  mistake  of  both  parties  as  to  the  (d)  Way*B  tr.  2  D.  J.  S.  865, 87^; 

effect  of  an  instmment  may  some-  HaU  v.  HaU^  14  £q.  Z^,  877. 


rdatSoni. 


Digitized  by  VjOOQ IC 


CONFIDENTIAL   RELATIONS:   EVIDENCE.  577 

The  principle  on  which  the  Court  acts  in  such  cases  -^fi^  *^ 
is  not  affected  either  by  the  age  or  capacity  of  the  person  materUL 
conferring  the  benefit^  or  by  the  nature  of  the  benefit 
conferred  (a). 

"Where  a  relation  of  confidence  is  once  established, 
either  some  positive  act  or  some  complete  case  of  abandon- 
ment must  be  shown  in  order  to  determine  it :"  it  will  not 
be  considered  as  determined  whilst  the  influence  derived 
from  it  can  reasonably  be  supposed  to  remain  (a). 

Where  the  influence  has  its  inception  in  the  legal  autho-  Inflaenoe 
rity  of  a  parent  or  guardian,  it  is  presumed  to  continue  for  to  con- 
some  time  after  the  termination  of  the  legal  authority,  *^"*' 
until  there  is  what  may  be  called  a  complete  emancipation, 
so  that  a  free  and  unfettered  judgment  may  be  formed, 
independent  of  any  sort  of  control  (6).     It  is  suflBciently 
obvious  that  without  this  extension   the  rule  would   be 
practically  meaningless.     It  is  said  that  as  a  general  rule  a 
year  should  elapse  from  the  termination  of  the  authority 
before  the  judgment  can  be  supposed  to  be  wholly  emanci- 
pated:   this  of  course  does  not  exclude  actual  proof  of 
undue  influence  at  any  subsequent  time  (c).     With  regard  Evidence 
to  the  evidence  to  be  adduced  to  rebut  the  presumption  in  torebut 
a  transaction  between  a  father  and  a  son  who  has  recently  Pf««»^P- 

tion  of 

attained  majority,  the  father  is  bound  ''  to  show  at  all  inflaence. 
events  that  the  son  was  really  a  free  agent,  that  he  had  ^^^^ 
adequate  independent  advice  .  .  .  that  he  perfectly  under- 
stood the  nature  and  extent  of  the  sacrifice  he  was  making, 
and  that  he  was  desirous  of  making  it." 

''  So  again,  where  a  solicitor  purchases  or  obtains  a  benefit  from  a  Solicitor 
client,  a  court  of  eqnity  expects  him  to  be  able  to  show  that  he  has  ^"^^  client, 
taken  no  advantage  of  his  professional  position  ;  that  the  client  was 
so  dealing  with  him  as  to  be  free  from  the  influence  which  a  solicitor 
most  necessarily  possess,  and  that  the  solicitor  has  done  as  much  to 


(a)  Per  Tomer,  L.  J.  lUiodei  v.  651,  660 ;  Wright  ▼.    Vanderplank, 

JBaU,  1  Ch.  252,  257,  260;  Holman  8  D.  M.  G.  133,  137,  146. 

y,  Loynet,  i  D.  M.  G.  270,  283.  (c)  See  per  Lord  Cranworth,    7 

(6)  Archer  v.   Hud9on,  7   Beay.  H.  L.  C.  at  p.  772. 

PP 
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protect  his  client's  interest  as  he  would  have  done  in  the 
client  dealing  with  a  stranger''  (a). 


of  a 


Fidudaiy 

relations 

generally. 


He  must  give  all  the  reasonable  advice  against  himself 
that  he  would  have  given  against  a  third  person  (6).  And 
he  must  not  deal  Ydth  his  client  on  his  own  account  as  an 
undisclosed  principal.  "  From  the  very  nature  of  things^ 
where  the  duty  exists  that  he  should  give  his  client  advice, 
it  should  be  disinterested  advice ;  he  cannot  properly  give 
that  advice  when  he  is  purchasing  himself  without  tell- 
ing his  client  that  he  is  purchasing  "  (c). 

The  result  of  the  decisions  has  been  thus  siunmed  up 
by  the  Judicial  Committee  of  the  Privy  CounciL  "  The 
Court  does  not  hold  that  an  attorney  is  incapable  of  pur- 
chasing from  his  client ;  but  watches  such  a  transaction 
with  jealousy,  and  throws  on  the  attorney  the  onus  of 
showing  that  the  bargain  is,  speaking  generally,  as  good 
as  any  that  could  have  been  obtained  by  due  diligence 
from  any  other  purchaser  "  {d).  He  is  not  absolutely  bound 
to  insist  on  the  intervention  of  another  professional  adviser. 
But  if  he  does  not,  he  must  not  be  surprised  at  the  trans- 
action being  disputed,  and  may  have  to  pay  his  own  costs 
even  if  in  the  result  it  is  upheld. 

'^  The  broad  principle  on  which  the  Court  acts  in  cases  of  this 
description  is  that,  wherever  there  exists  such  a  confidence,  of  what- 
ever character  that  confidence  may  be,  as  enables  the  person  in  wh<Hii 
confidence  or  trust  is  reposed  to  exert  influence  over  the  person  trust- 
ing him,  the  Court  will  not  allow  any  transaction  hetween  the  parties 
to  stand  unless  there  has  heen.  the  fullest  and  fiEdrest  expUuiation 
and  communication  of  every  particular  resting  in  the  breast  of  the 


(a)  Savery  v.  King,  5  H.  L.  C.  at 
p.  655.  Casbome  v.  Burtham,  2 
Beav.  76,  aeemi  not  quite  condatent 
with  this,  but  there  the  plaintiff 
was  not  the  client  himself,  but  his 
assignee  in  insolvency,  and  the 
client's  own  evidence  was  rather 
favourable  to  the  Bolicitor. 

(6)  Gibion  v.  /«ye«,  6  Ves.  266, 
278.  As  to  solicitor's  charges  see 
Lyddon  v.  Moat,  4  De  6.  ft  J.  104. 


(c)  McPherwii  v.  WaU  (Sa),  3  Appw 
Ca.  254,  272.  ^^ 

{d)  Pi$ani  y.  A.-O,  far  Gibratiar, 
L.  R.  5  P.  C.  516,  586,  540.  Ac- 
cording to  Morgan  t.  MineU,  6  Ch. 
D.  688,  there  is  a  still  morestringeat 
rule  as  to  gifU — an  absolute  rule  of 
law  **that  while  the  relation  of 
solicitor  and  oUent  subsistB  the 
solicitor  cannot  take  a  gift  from  bis 
client"    Sed  qvu 
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one  who  seeks  to  establish  a  contract  with  the  person  so  trosting 
him  "  (a). 

In  other  words,  every  contract  entered  into  by  persons 
standing  in  such  a  relation  is  treated  as  being  uberrvmae 
fidei,  and  may  be  vitiated  by  silence  as  to  matters  which 
one  of  two  independent  parties  making  a  similar  contract 
would  be  in  no  way  bound  to  communicate  to  the  other ; 
nor  does  it  matter  whether  the  omission  is  deliberate,  or 
proceeds,  from  mere  error  of  judgment  or  inadvertence  (6). 

Thus  a  medical  attendant  who  makes  with  his  patient 
a  contract  in  any  way  depending  on  the  length  of  the 
patient's  life  is  bound  not  to  keep  to  himself  any  know- 
ledge he  may  have  professionally  acquired,  whether  by 
forming  his  own  opinion  or  by  consulting  with  other 
practitioners,  as  to  the  probable  duration  of  the  life  (c). 
Perhaps  the  only  safe  way,  and  certainly  the  best,  is  to 
avoid  such  contracts  altogether. 

In  Oroevenor  v.  SherrcUt  (d),  where  a  mining  lease  had 
been  granted  by  a  young  lady  to  her  brother-in-law  (the 
son  of  her  father's  executor)  and  uncle,  at  the  inducement 
of  the  said  executor,  "  in  whom  she  placed  the  greatest 
confidence,"  it  was  held  that  it  was  not  enough  for  the 
lessees  to  show  that  the  terms  of  the  lease  were  fair ;  they 
ought  to  have  shown  that  no  better  terms  could  possibly 
have  been  obtained;  and  as  they  Sailed  to  do  this,  the 
lease  was  set  aside  (e). 

This  comes  very  near  to  the  case  of  an  agent  dealing 
on  his  own  account  with  his  principal,  when  "  it  must  be 
proved  that  full  information  has  been  imparted,  and  that 

(a)  Per  Page  Wood,  V.-C.  Tate  v.  other  to  diflcloee  all  m&terial  facts : 

WilliafMon,  1  Eq.  at  p.  636.  "  A.  seUs  by  auction  to  B.  a  horse 

(5)  Molonyy,  Kenian,  2  Dr.  ft  W.  which  A.  knows  to  be  unaoond.   A. 

at  p.  89.  says  nothing  to  B.  about  the  horse's 

{e)  Pophamv,  Brooke,  5  Buss.  8.  unsoundness.  Thisisnotfraudin  A.*' 

{d)  28  BeaT.  659,  668.  (s.  17,  iUust  a):  but  if  "B.  is  A.'s 

{e)  This  is  an  extr^ine  case.    The  dftughter  and  is  just  come  of  age, 

Indian  Contract    Act,    s.    16    (see  here  the   relation    of   the    parties 

Note  M.)  does  not  seem  to  go  so  far.  would   make  it  A.'s  duty  to    tell 

It  does  make  it  the  duty  of  a  con-  B.  if  the  horse  is   unsound  "   (t6. 

tracting  party  in  loco  parentis  to  the  illost.  b), 

Bp2 
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the  agreement  has  been  entered  into  with  perfect  good 
faith "  (a).  Nor  is  the  agent's  duty  altered  though  the 
proposal  origioally  came  from  the  principal  and  the 
principal  shows  himself  anxious  to  complete  the  transaction 
as  it  stands  (6).  The  same  rules  apply  to  an  executor  who 
himself  becomes  the  purchaser  of  part  of  his  testatort 
estate  (c).  But  this  obligation  of  agents  and  trustee  for 
sale  appears  (as  we  have  already  considered  it,  p.  261 
above)  to  be  incidental  to  the  special  nature  of  their 
employment,  and  to  be  a  duty  founded  on  contract  rather 
than  one  imposed  by  any  rule  of  law  which  guards  the 
freedom  of  contracting  parties  in  general. 

The  duty  cast  upon  a  solicitor,  or  other  person  in  a  like 
position  of  confidence,  who  deals  on  his  own  account  with 
his  client,  of  disclosing  all  material  circumstances  within 
his  knowledge,  does  not  however  bind  him  to  communicate 
a  "  speculative  and  consequential  "  possibility  which  may 
affect  the  future  value  of  the  subject-matter  of  the  trans- 
action, but  which  is  not  more  in  his  own  knowledge  than 
in  the  client's  (d). 
Family  It  must  not  be  forgotten  that  the  suspicion  with  which 

^^Jf^^.  dealings  between  parents  and  children  presumably  still 
ceptioDftlly  under  parental  influence  are  regarded  by  courts  of  equity 
'  is  to  a  certain  extent  counteracted  by  the  favour  with 
which  dispositions  of  the  kind  known  as  family  arrange- 
ments are  treated.  In  many  cases  a  balance  has  to  be 
struck  between  these  partly  conflicting  presumptions. 
"Transactions  between  parent  and  child  may  proceed 
upon  arrangements  between  them  for  the  settlement  of 
property,  or  of  their  rights  in  property  in  which  they  are 
interested.  In  such  cases  this  Court  regards  the  trans- 
actions with  favour.  It  does  not  minutely  weigh  the  con- 
siderations on  one  side  or  the  other.    Even  ignc^rance  of 

{a)  See  note  {b)  p.  579.  on  the  gromi4  of  Mfrentoen  jem' 

(ft)  Dally  y.  Wanham,  38  Beav.  deUy. 

15i.  {d)  Edward$  y.  Meifridk,2I[M.^^ 

<c)  BtJeer  ▼.  JUad,  18  Beftv.898;  74;  Ifolman  ▼.  Layil!e$,  4  D.ll.(?- 

where  however  relief  was  refneed  at  p.  280. 
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rights,  if  equal  on  both  sides,  may  not  avail  to  impeach 
the  transaction  (a).  On  the  other  hand,  the  transaction 
may  be  one  of  bounty  from  the  qhild  to  the  parent,  soon 
after  the  child  has  attained  twenty-one.  In  such  cases 
this  Court  views  the  transaction  with  jealousy,  and 
anxiously  interposes  its  protection  to  guard  the  child  from 
the  exercise  of  parental  influence"  (6). 

It  must  be  observed  that  the  rules  concerning  gifts,  or 
transactions  in  the  form  of  contract  which  are  substantially 
gifts,  from  a  son  to  a  father,  do  not  apply  to  the  converse 
case  of  a  gift  from  an  ancestor  to  a  descendant :  there  is 
no  presumption  agaiost  the  validity  of  such  a  gift,  for  it 
may  be  made  in  discharge  of  the  necessary  duty  of  pro- 
viding for  descendants  (c). 

3.  Relations  between  the  parties  from  which  influence  ReUUoM 
*_       i^  J  from  which 

has  been  presumed.  iDflaenoe 

It  would  be  useless  to  attempt  an  exact  classification  of  pw«am«J« 
that  which  the  Court  refuses  on  principle  to  define  or 
classify :  but  it  may  be  convenient  to  follow  an  order  of 
approximate  analogy  to  the  cases  of  well-known  relations 
in  which  the  presumption  is  ftilly  established. 

A.  Relations  in  which  there  is  a  power  analogous  to  Cams 
that  of  parent  or  guardian.  '  t?j2^T 

and  child. 
Uncle  in  loco  parentis  and  niece:  Archer  v.  Hudtor^  7  Beav.  551; 
MaUland  v.  Irving,  15  Sim.  437.     Step-father  in  loco  parentis  and 
step- daughter :  Kempson  v.  Ashbee,  10  Ch.  15 ;  Espey  y.  Lake,  10  Ha. 

(a)  Perhaps  it  is  safer  to  say  that  ffoghton  t.  ffoghton,  15  Beav.  27S, 

the  "  almost    invinaible    jealonsj  "  800 ;  and  on  the  doctrine  of  family 

of    the    Court    is   reduced    to   "a  arrangement  not  applying  when  a 

reasonable  degree  of  jealousy : "  cp.  son  without  consideration  gives  up 

Lord  £ldon's  language  in  Jkateh  v.  valuaUe  rights  to  his  father,  Bamery 

Hatch,    19    Yes.    at  p.    296,    and  v.  King,  5  H.  L.  C.  at  p.  657.    A 

Twedddl  t.  TwedddL,  Turn.  &  R.  at  sale   by   a   nephew  to  his  [great] 

p.    13.      On  the  question  of  con-  uncle  of  his  reversionary  interest  in 

sideration  see  WiUiams  v.  WiUiame,  an  estate  of  which    the  uade    is 

2  Ch.  294,  804.  tenant    for   life    is    not   a    family 

(6)  Baker  v.  Bradley,  7  D.  M.  G.  arrangement:  Talbot  v.  Stanifortfi,  I 

597,    620.      See    also    WaUace   v.  J.  &  H.  484,  501. 
WaUace,   2  Dr.  &,  W.   45*2,    470  ;  (<•)  Beanland  v.  Bradley,  2  De  G. 

Bellamy  v.  SMne,  2  Ph.  425,  439 ;  &  Sm.  339. 
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260.  Executor  of  a  will  (apparently  in  a  like  position)  and  the 
testatoT^B  daughter :  Growenor  v.  Sherratt,  28  Beav.  659. 

Husband  of  a  minor's  sister  with  whom  the  minor  had  lived  for 
some  time  before  he  came  of  age :  Griffin  v.  DeteuiXU^  3  P.  Wms. 
131, ». 

Two  sisters  living  together,  of  whom  one  was  in  all  respects  the 
head  of  the  house,  and  might  be  considered  as  in  loco  pcwentU  to- 
wards the  other,  though  the  other  was  of  mature  years :  Harvey  v. 
Mount,  8  Beav.  439.  Brother  and  sister,  where  the  sister  at  t^e  age 
of  46  executed  a  voluntary  settlement  under  the  brother's  advice 
and  for  his  benefit :  Sharp  y.  Leachf  31  Beav.  491. 

Husband  and  wife  on  the  one  part,  and  aged  and  infirm  aunt  of  the 
wife  on  the  other :  Griffiths  v.  Robins,  3  Mad.  191. 

Distant  relationship  by  marriage :  the  donor  old,  infirm,  and  his 
soundness  of  mind  doubtful ;  great  general  confidence  in  the  donee, 
who  was  treated  by  him  as  a  son :  Steed  v.  CctUey,  1  Kee.  620.  This 
rather  than  the  donor's  insanity  seems  the  true  ground  of  the  case, 
see  p.  644. 

Keeper  of  limatic  asylum  and  recovered  patient :  Wright  v.  Proud, 
13  Ves.  136. 

There  are  also  cases  of  general  control  obtained  by  one  person  over 
.another  without  any  tie  of  relationship  or  lawful  authority :  Bridg* 
man  v.  Green,  2  Yes.  Sr.  627,  Wilm.  58,  where  a  servant  obtained 
complete  control  over  a  master  of  weak  understanding :  Kay  v.  Smithy 
21  Beav.  522,  affirmed  nom.  Smithy.  Kay,  7  H.  L.  C.  750,  where  an 
older  man  living  with  a  minor  in  a  joint  course  of  extravagance  in- 
duced him  immediately  on  his  coming  of  age  to  execute  securities  for 
bills  previously  accepted  by  him  to  meet  the  joint  ^expenses. ' 

In  Lloi/d  V.  Clark,  6  Beav.  309,  the  influence  of  an  officer  over  his 
junior  in  the  same  regiment  was  taken  into  account  as  increasing  the 
weight  of  other  suspicious  circumstances ;  but  there  is  nothing  in  the 
case  to  warrant  including  the  position  of  a  superior  officer  in  the 
general  category  of  "  suspected  relations." 

Cases  B.  Positions  analogous  to  that  of  solicitor, 

analogoag       Certificated  con veyancer  acting" as  professional  adviser:  RhodeM  v. 
anddient'^  £a(tf,  1  Ch.  252.   Counsel  and  confidential  adviser :  Broun  v.  Eerutedy, 
*  33  Beav.  133,  148, 4  D.  J.  S.  217.  .  ' 

Confidential  agent  substituted  for  solicitors  in  general  management 
of  afifairs :  Hnguenin  v.  Baseley,  14  Ves.  273  (o). 

(a)  A  fortiori,  where  characters  v«  Loader,  16  £q.  49.    Cpu  Jfonm  ▼. 

of  steward  and  attorney  are  com-  •  Payne,  8  Ch.  ■  881,  whefe  however 

btned :   Harris  Vi   Tremenheere^    15  the  facts  are  not  giVen  in  any  detafl. 

Yes,  84.      A  flagrant  case  is  Baker  As  to  a  land  agent'  purchasing  or  - 
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-    A  person  deputed  by  an  elder  relation,  to  whom  a  young  man 
.  applied  for  advice  and  assistance  in  pecuniary  difficulties,  to  ascertain 
the  state  of  his  affiEiirs  and  advise  on  relieving  him  from  his  debts : 
Tate  V.  WiUianum,  1  Eq.  528, 2  Ch.  66. 

The  relation  of  a  medical  attendant  and  his  patient  is  treated  as  a 
confidential  relation  analogous  to  that  between  solicitor  and  client : 
Dent  V.  Bennett,  A  My.  &  Cr.  269;  BUlaffe  v.  Sauthee,  9  Ha.  634; 
Aheame  v.  Hogan,  Dru.  310;  though  in  Blackie  v.  Clarke  16  Beav. 
595, 603,  somewhat  less  weight  appears  to  be  attached  to  it  It  does 
not  appear  in  the  last  case  whether  the  existence  of  "  anything  like 
undue  persuasion  or  coercion"  (p.  604)  was  merely  not  proved  or 
positively  disproved:  on  the  supposition  that  it  was  disproved  there 
would  be  no  inconsistency  with  the  other  authorities.  For  another 
unsuccessful  ettempt  to  set  aside  a  gift  to  a  medical  attendant  see 
Pratt  y.  Barker ,  Sim.  1,  4  Russ.  507 ;  there  the  donor  was  advised 
by  his  own  solicitor,  Tvho  gave  positive  evidence  that  the  act  was  free 
and  deliberate, 

c.  Spiritual  influence.  Spiritual 

It  is  said  that  influence  would  be  presumed  as  between  a  clergyman  *^"2*^  • 
or  any  person  in  the  habit  of  imparting  religious  instruction  and  character 
another  person  placing  confidence  in  him:  Dent  v.  Bennett,  7  Sim.  at  of  the 
p.  546.    There  have  been  two  remarkable  modem  cases  of  spiritual  ^ 
influence  in  which  there  were  claims  to  spiritual  power  and  extra- 
Ordinary' gifts  on  the  one  side,  and  implicit  belief  in  such  claims  on 
the  other ;  it  was  not  necessary  to  rely  merely  on  the  presimiption 
of  influence  resulting  therefrom,  for  the  evidence  which  proved  the 
relation  of  spiritual  confidence  also  went  far  to  prove  as  a  fact  ii^ 
each  case  that  a  general  influence  and  control  did  actually  result : 
J^oUidffe  V.  Prince,  2  Giff.  246 ;  Lyon  v.  Home,  6  Eq.  655  (a).    In  the 
former  case  at  all  events  there  was  gross  imposture,  but  the  spiritual 
dominion  4lone  would  have  been  sufficient  ground  to  set  aside  the 
gift :  for  the  Court  considered  the  influence  of  a  minister  of  religion 
over  a  person  under  his  direct  spiritual  charge  to  be  stronger  than 
that  arising' from  any  other  relation  (6).     There  seems  to  have  been 
also  in  Norton  v.  12e%,  2  Eden  286,  the  earliest  reported  case  of  this 
class,  iei  considerable  admixture  of  actual  fraud  and  imposition. 

taking  a  lease  from  his  principal,  see  ground  of  fidadary  relation.     See 

also  MciUmy  v.  Keman,  2  Dr.  ft  W,  p.  579  above. 

81 ;  Lord  Setsey  v.  Bhoades,  2  Sim.  (a)  In  Lyon  v.  Borne  the  evidence 

A  St  41, 1  Bligh  1.    In  Rouiier  v.  appears  to  nave  been  in  a  very  un- 

Walthf  4  Dr.  £  W.  485,  where  the  satisfactory  condition,  and  on  many 

transaction  was  between  an  agent  particulars  to  have  led  to  no  definite 

and  a  sab-agent  of  the  same  prin-  .  oonclnsion :  the   case   is   therefore 

dpals,  the  case  was  put  by  the  bill  more  curious  than  instructive; 

(p.  487),  but  not  decided,  on  the  (6)  2  Giff.  269,  270. 
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The  authority  of  Huguenin  v.  BcueUjf,  14  Ves.  273,  as  to  this  par- 
ticular kind  of  influence,  ie  to  he  found  not  in  the  judgment,  whidi 
proceeds  on  the  ground  of  confidential  agency,  hut  in  Sir  S.  RomUly'f 
argument  in  reply,  to  which  repeated  judicial  approval  has  given  a 
weight  scarcely  if  at  all  inferior  to  that  of  the  decision  it8el£ 

Undae  4.  Circumstances  held  to  amount  to  proof  of  undue  in* 

withwir    fl'J^iice*  apart  from  any  continuing  relation, 
fidudaiy        In  a  case  where  a  father  gave  security  for  the  amount  of 
Securities  ^^ta^^^  notes  believed  to  have  been  forged  by  his  son,  the 
obtained     holders  giving  him  to  understand  that  otherwise  the  son 
sie  r**     would  be  prosecuted  for  the  felony,  the  agreement  was  set 
^B^r*    ^^^^^»  ^  ^^^  ^^  *^^  ground  that  tiie  father  acted  under 
undue  pressure  and  was  not  a  free  and  voluntaiy  agent, 
as  because   the  agreement  was  in  itself  illegal   as  being 
substantially   an  agreement  to  stifle  a  criminal  prosecu- 
tion (a). 

In  Ellis  V.  Barker  (6)  the  plaintiffs  interest  under  a 
will  was  practically  dependent  as  to  part  of  its  value 
on  his  being  accepted  as  tenant  of  a  farm  the  testator 
had  occupied  as  yearly  tenant.  One  of  the  trustees  was 
the  landlord's  steward,  and  in  order  to  induce  the  plain- 
tiff to  carry  out  the  testator's  supposed  intentions  of  pro- 
viding for  the  rest  of  the  femily  he  persuaded  the  landlord 
not  to  accept  the  plaintiff  as  his  tenant  unless  he  would 
make  such  an  arrangement  with  the  rest  of  the  family  as 
the  trustees  thought  right.  Under  this  pressure  the 
arrangement  was  executed :  it  was  practically  a  gift,  as 
there  was  no  real  question  as  to  the  rights  of  the  parties. 
Afterwards  the  deeds  by  which  it  was  made  were  set  aside 
at  the  suit  of  the  plaintiff,  and  the  trustees  (having  thus 
unjustifiably  made  themselves  partisans  as  between  their 
cestuis  que  trust)  had  to  pay  the  costs. 

These  are  the  most  distinct  cases  we  have  met  with 
of  a  transaction  being  set  aside  on  the  ground  of 
undue  influence  specifically  proved  to  have   been  used 

(a)    WiUiams  v.  BayUy,  L.  R.  1  (6)  7  Ch.  104. 

H.  L.  200 ;  cp.  p.  306  above. 
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to  procure  the  party's  consent  to  that  particular  trans- 
action (a). 

In  Smith  v.  Kay  (6)  a  young  man  completely  imder  the  Smith  v, 
influence  and  control  of  another  person  and  acting  under  ^' 
that  influence  had  been  induced  to  execute  securities  for 
bills  which  he  had  accepted  during  his  minority  without 
any  independent  legal  advice ;  and  the  securities  were  set 
aside.  There  was  in  this  case  evidence  of  actual  fraud ; 
but  it  was  distinctly  affirmed  that  the  decision  would  have 
been  the  same  without  it,  it  being  incumbent  on  persons 
claiming  under  the  securities  to  give  satisfactory  evidence 
of  fair  dealing  (c). 

This  comes  very  near  to  the  peculiar  class  of  cases  on 
"  catching  bargains  "  with  which  we  shall  deal  presently. 

Undue  influence  may  be  inferred  when  the  benefit  is  Other 
such  as  the  taker  has  no  right  to  demand  [i.e.  no  natural  ^^^^ 
or  moral  claim]  and  the  grantor  no  rational  motive  to  from  which 

yj.  undue 

give  (a;.  influence 

inferred. 

Inadequacy  of  the  consideration,  though  in  itself  not  Am  to 
decisive,  may  be  an  important  element  in  the  conclusion  ^^' 
arrived  at  by  a  court  of  equity  with  respect  to  a  contract 
of  sale. 

The  general  rule  of  equity  in  this  matter  has  been  Genend 
thus  stated  by  Lord  Westbury  :  "  It  is  true  that  there  dervalue 
is  an  equity  which  may  be  founded  upon  gross  inade-^*"<i/'*^y 
quacy  of  consideration.     But  it  can  only  be  where  the 
inadequacy  is  such  as  to  involve  the  conclusion  that  the 
party  either  did  not  understand  what  he  was  about  or  was 
the  victim  of  some  imposition  "  («). 

(a)  Cp.  Ormei  v.  Beadely  2  Giff.  (d)  Purcdl  v.  MaawmiaTa,  14  Yes. 

166,  revd.  2  D.  F.  J.  833,  on  the  91,  115. 

ground  that  the  agreement  had  after-  (f)  Tmneniv,  TennenUj  L.  R.  2 

wards  been  Toluntarily  acted  upon  Sc.  &  D.  6,  9.    For  a  modem  in- 

with  a  knowledge  of  aU  the  facts.  stance  of  such   a  conclusion  being 

(6)  7  H.  L.  C.  750.  actually  drawn  by  the  Court  from  a 

(c)  Pp.  761,  770.    The  securities  sale  at  a  gross  undervalue,  see  Rice 

given  were  for  an  amount  very  much  v.  Gordon^  11  Beav.  265,  270;  op. 

exceeding  the  whole  of  the   sums  UnderhiU  v.  fforwood,  10  Ves.   at 

reaUy  advanced    and    the   interest  p.   219 ;   Summers  v.   OriJUhs,   35 

upon  them :  p.  778.  Beav.  27, 33,  and  the  earlier  dictum 
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The  established  doctrine  is  that  mere  inadequacy  of 

price  is  in  itself  of  no  more  weight  in   equity  than   at 

law  (a).     It  is  evidence  of  fraud,  but  standing  alone,  by 

no  means  conclusive  evidence  (6).    Even  when  coupled  with 

an  incorrect  statement  of  the  consideration  it  will  not 

alone  be  enough: to  vitiate  a  sale  in  the  absence  of  any 

fiduciary  relation  between  .the  parties  J^c).   > , 

But  cou-        But  if  there  are  other  circumstances  tending  to  show 

othe/^      ^^^^  tbe  vendor  was  not  a  free  and  reasonable  agent,  the 

*^'^'™°^"      fact  of  the  sale  havine  been  at  an  undervalue  may  be  a 

stances  ° 

may  be  material  element  in  determining  the  Court  to  set  it  aside. 
evidenoe**  Thus  it  is  when  one  member  of  a  testator's  family  conveys 
that  con-  his  interest  in  the  est^  to  others  for  an  inadequate  con- 
frwdom  of  sideration,  and  it  is  doubtful  if  he  fully  understood  the 
consent,  extent  of  his  rights  or  the  eifect  of  his  act  (d).  If  pro- 
ing.  perty  is  bought  at  an  inadequate  price  from  an  uneducated 

man  of  weak  mind  (e)  or  in  his  last  illness  (/),  who  is  not 
protected  by  independent  advice,  the  burden  of  proof  is 
on  the  purchaser  to  show  that  the  vendor  made  the  bar- 
gain deliberately  and  with  knowledge  of  all  the  circum- 
stances. Nay  more,  when  the  vendor  is  infirm  and  illiterate 
and  employs  no  separate  soUciior;  "  it  lies  on  the  pur- 
chaser to  show  affirmatively  that  the  price  he  has  given  . 
is  the  value,"  and  if  he  cannot  do  this  the  sale  will  be  set 
aside  at  the  suit  of  the  vendor  (g).  In  1871  a  case  in  the 
Court  of  Appeal  was  decided  on  the  groiind  that  "  if  a 
solicitor  and  mortgiagee  . .  .  obtains  a  conveyance  [of  the 
mortgaged  property]  from  the  mortgagor,  and  the  mort- 

there  referred  to  of  Lord  Thnrlow  105,  115. 

in  Chffynne  y.  ffedUm  (1  Bro.  C.  C.  (c)  ffarriton  v.  Chat,  6  D.  M.  G. 

1,  9)  that  ''to  set  aside  a  convey-  424,  S  H.  L.  C.  481. 

ance  there  must  be  an  ineqaality  so  {d)   Sturge  v.  Sturge,   12   Beav. 

strong,  gross,  and  manifest,  that  it  229  ;    cp.    Dunmage    v.     TFAi'Ce,    1 

must  be  impossible  to  state  it  to  a  Swanst.  187,  150. 

man  of  common  sense,  without  pro-  (e)  Lgngmate  ▼.   Ledger,  2   Giff.* 

dudng  an  exclamation  at  the  me-  157,  163  (affirmed  on  appeal,   see 

quality  of  it"  4  D.  F.  J.  402). 

(a)  Wood  V.  Abrqf,  8  Mad.  417,  (/)  aarhv,  Malpa9,Z\  Beav.SO, 

428  ;  Peacock  v.  Evam,  16  Ves.  512,  4  D.  F.  J.  401. 

517  ;  SaUwdl  y.  WOldnt,  Jac  280,  {g)  Baker  v.  Monk,  83  Beav.  419, 

282.  4  D.  J.  S.  888,  891. 

(6)  Cockdl  V.    Taylor,   15   Beav. 
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gagor  is  a  man  in  humble  circumstances^  without  any  legal 
advice,  then  the  onus  of  justifying  the  transaction,  and 
showing  that  it  was  a  right  and  fair  transaction,  is  thrown 
upon  the  mortgagee  "  (a). 

Similarly  if  a  purchase  is  made  at  an  inadequate  price 
from  vendors  in^great*  distress,  and  without  any  professional 
assistance  biit  that  of  the  purchaser's  attorney,  "these  cir- 
cumstances are  evidence  that  in  this  purchase  advantage 
was  taken  of  the  distress  of  the  vendors,"  and  the  convey- 
ance will  be  set  aside  (6). 

It  has  even  been  said  that  to  sustain  a  contract  of  sale  ''Equality 

in  equity  "a  reasonable  degree  of  equality  between  the  ^e'con" 

contracting  parties  V  is  required  (c).      But  such  a  dictum  tracting^ 

can  be  accepted  only  to  this  exteht :  that  when  there  is  a  ^  '*** 

very  marked  inequality  between  the  parties  in  social  posi- 

tioii.X)r  inteHigericd,  or  the  transaction  arises  out  of  the 

necessities  of  one  of  them  and  is  of  such  a  nature  as  to 

put  him  to  some  extent  in  the  power  of  the  other,  a  court 

of  equity  will  be  inclined  to  give  much  more  weight  to  any 

suspicious   circumstances  attending  the  formation  of  the 

contract,  and  will.be  much  More  exacting  in  its  demands 

for  a  satisfactory,  ekptenation  of  them,   than   when   the 

partis  are  on  such  a  footing  as  to  be  presumably  of  equal 

competence  to  understand  and  protect  their  respective 

interests  in  the  matter  in  hand.    The  true  doctriiie  is  well 

expressed  in  the  Indian  Contract  Act,  s.  25,  expl.  2.     "  An 

agreement  to  which  the  consent  of  the  promisor  is  freely 

given   is  not  void  merely  because  the  consideration  is 

inadequate ;  but  the  inadequacy  of  the  consideration  may 

be  taken  into  account  by  the  Court  in  determining  the 

-  (a)  Lord  Hatherley,  C.  Pree$  v.  same  judge's  remarkB  in  BarreU  v. 

Coke,  6  Ch.  645,  649  :   though  in  BarUey,  2  Eq.  at  p.  794.     But  see  ^ 

general  there  is  no  role  asainst  a  thie    more   guarded    statement    in 

mortg^]^.  iTuying  from  his.  mort-  . ;  Wood   t.    Ahrry,    3    Mad.    at    p. 

Sgor ;  Kniyhi  v.   Marjoribank$,  2  428.     **  A  Court    of    Equity  wfll 

ac  &  '  d. '  10  :   and  see  Ford  v.  inquire  whether  the  parties  really 

Olden,  8  Eq.  461.  did    meet    on   eqaal    terms ;    and 

.   (6)  Wood  V.  Abreyf  8  Mad.  417}  if  U  be  found  that  the  vendor  was  in 

424.                                              '  ^   .  dUtretted   circwMtances,    and    that 

(c)  Lonfftnaie  v.  Ledgei^,  2  Giff.  at  advantage  was  taken  of  that  distrett, 

p.   163,  by  Stuart,  V.-C.  :  cp.  the  it  will  avoid  the  contract" 
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question  whether  the  consent  of  the  promisor  wa«  freely 
given.''  A  sale  made  by  a  person  of  inferior  station,  and 
for  an  inadequate  price,  was  upheld  by  the  CJourt  of  Aiq)eal 
in  Chancery,  and  ultimately  by  the  House  of  Lords^  when 
it  appeared  by  the  evidence  that  the  vendor  had  entered 
into  the  transaction  deliberately,  and  had  deliberately 
chosen  not  to  take  independent  professional  advice  (a). 
Can  Bped-  It  is  not  SO  clear  however  that  a  degree  of  inadequacy 
for^mce  ^^  consideration  which  does  not  amount  to  evidence  of 
be  refused  fraud,  &C.  such  as  to  be  a  ground  for  avoiding  the  contaract 
ground  of  m^ty  ^ot  yet  be  a  sufficient  ground  for  refusing  specific 
undervalue  pgj^^Pjj^jj^j^  The  general  rule  as  to  granting  specific 
performance,  so  far  as  it  bears  on  this  point,  is  that  the 
Court  has  a  discretion  not  to  direct  a  specific  performance 
in  cases  where  it  would  be  highly  unreasonable  to  do  so  : 
it  is  also  said  that  one  cannot  define  beforehand  what 
shall  be  considered  unreasonable  (6).  On  principle  it  might 
perhaps  be  doubted  whether  it  should  ever  be  considered 
unreasonable  to  make  a  man  perform  that  which  he  hat 
the  present  means  of  performing,  and  which  with  his  eyes 
open  he  has  bound  himself  to  perform  by  a  contract  vaUd 
in  law.  And  it  is  said  in  Watson  v.  Marston  (b)  that  the 
Court  ''  must  be  satisfied  that  the  agreement  would  not 
have  been  entered  into  if  its  true  effect  had  been  und^- 
stood."  Possibly  this  may  be  considered  to  overrule  earlier 
decisions  which  certainly  do  furnish  authority  for  refusing 
a  specific  performance  simply  on  the  ground  of  the  apparent 
hardship  of  the  contract  But  without  entering  on  this 
general  question^  which  would  lead  us  too  far,  we  have 
now  to  examine  whether  inadequacy  of  consideration,  not 
being  such  as  to  make  the  validity  of  the  contract  doubt- 
ful (c),  is  regarded  as  making  the  performance  of  it  highly 
unreasonable  within  the  meaning  of  the  above  rule :  and 
for  this  purpose  we  assume  the  generality  of  the  rule  not 

(a)  ffarriaon  v.  Ouett,  6  "6.  M.  6.  there  referred  to. 

424,  S  H.  L.  C.  481;  q>.  Bo$Ker  y.  (e)  Doubt  as  to  the  vaUdity  <d 

Williami,  20  Eq.  210.  the  contract,  ihert  of  the  condosiaa 

(6)  See     Watson    ▼.    Afartton,    4  that  it  is  not  valid,  ha*  alwa3rB  been 

D.  M.  O.  280,  289,  240,  and  dicta  held  a  sufficient  ground  for  r^nsn^ 
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CoUier  y.  Broum,  1  Coz  428. 


to  be  aflfected  by  anything  that  was  said  in  Wataon  v. 
Marston. 

The  authorities  are  so  conflicting  that  the  best  course  Ck>nflicting 
seems  to  be  to  set  them  against  one  another  and  leave  the  ^ue^?* 
matter  to  the  reader's  judgment.  Our  own  impression  is 
that  the  opinion  to  which  Lord  Eldon  at  least  inclined,  and 
which  was  expressed  by  Lord  St.  Leonards  and  Lord 
Bromilly,  is  the  better  supported  and  the  more  likely  to 
be  upheld  whenever  the  point  comes  before  a  Court  of 
flnal  appeal. 

In  favour  of   treating  vnadt-  Contira. 

quacy  of  consideration  as  a 
ground  for  refusing  specific  per- 
formance. 

Young  v.  Clark,  Pre.  Ch.  638. 

Samle  v.  Savile,  1  P.  Wma.  745. 

Underwood  v.  Hitchcox,  1  Ve8. 
Sr.  279. 

Other  cases  of  the  early  part  of 
the  18th  century  cited  from  MS. 
in  Howell  y.  Oeorge,  1  Mad. 
p.  9,  note  (/). 

Day  V.  Newman,  2  Cox  77,  see 
p.  60,  and  ad  fin,:  the  case  was 
of  a  sale  at  a  great  over-yalue 
(nearly  doable  the  real  value), 
and  there  were  cross  suits  for 
specific  performance  and  for  re- 
scission. There  was  nothing  to 
show  fraud,  but  it  was  considered 
« too  hard  a  hargain  for  the  Court 
to  assist  in."  Both  hills  were 
dismissed. 

White  V.  Damofh,  7  Ves.  80, 
before  Lord  Rosslyn. 


Anon,  Cited  in  Mortimer  t. 
Capper,  1  Bro.  C.  C.  158 :  (sale  of 
an  allotment  to  be  made  by  In- 
closiu^  Commissioners ;  value 
unascertained  at  date  of  con- 
tract). 


In    Wedgnoood    v.   Adams,  6 

gpedfio  performance.  Probahly  this 
arose  from  the  habit  or  etiquette  by 
which  oonrts  of  eqtiiiy,  down  to 
recent  times,  never  decided  a  legal 
point  when  they  could  help  it.  Now 
that  lesal  and  equitable  jurisdiction 
are  united  the  Court  will  consider 


White  V.  Damon,  7  Ves.  30, 84, 
on  re-hearing  before  Lord  Eldon 
(but  limited  to  sales  by  auction). 

CoUs  V.  Trecothick,  9  Ves.  234, 

the  question  of  damages  if  an  action 
for  spedfio  performance  is  brought 
in  a  case  such  that  under  the  old 
practice  the  bill  would  have  been 
dismissed  without  prejudice  to  an 
action  :  Tamplin  v.  James  (0.  A.), 
16  Ch.  D.  216. 
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Beav.  600,  606,  specific  perform- 
ance  was  not  enforced  against 
trustees  for  sale,  when  the  con- 
tract (as  the  Court  inclined  to 
think,  but  with  some  doubt 
whether  such  could  have  been 
the  real  intention  of  the  parties,) 
bound  them  personally  to  ex- 
onerate the  estate  from  incum- 
brances, and  it  was  doubtful 
whether  these  did  not  exceed  the 
amount  of  the  purchase-money. 
But  this  was  not  like  the  ordinary 
case  of  an  agreement  between  a 
purchaser  and  a  vendor  in  his 
own  right,  since  the  trustees 
undertook  a  personal  risk  without 
even  the  chance  of  any  personal 
advantage. 

Faine  v.  Broum,  before  Lord 
Hardwicke,  cited  2  Ves.  Sr.  307, 
and  referred  to  by  Lord  Lang- 
dale  in  Wedgtoood  v.  Adorns^  was 
a  peculiar  case :  the  hardship  was 
not  in  any  inadequacy  of  the 
purchase-money,  but  in  the  fiict 
that  the  vendor  would  lose  half 
of  it  by  the  condition  on  which 
he  was  entitled  to  the  property. 

In  Falcke  v.  Gray,  4  Drew,  651, 
(in  1859}  there  was  something 
beyond  mere  inadequacy:  the 
agreement  was  for  a  purdiase  at 
a  valuation,  and  there  was  no 
valuation  by  a  competent  person. 
V.-C.  Kindersley  however  ex- 
pressed a  distinct  opinion  that 
specific  performance  ought  to  be 
refused  on  the  mere  ground  of  in- 
adequacy, even  if  there  were  none 
other,  relying  chiefly  on  fFhiU  v. 
Damon  and  Day  v.  Newman, 

He  referred  also  to  VaughanT, 
Thomas,  1  Bro.  C.  C.  556  (a  not 


246,  per  Lord  Eldon  :  "  onleBs 
the  inadequacy  of  price  is  such 
as  shocks  the  conscience,  and 
amounts  in  itself  to  conclusive 
and  decisive  evidence  of  fraud  in 
the  truisaction,  it  is  not  itself  a 
sufficient  ground  for  refusing  a 
specific  performance.'* 


Western  v.  Russell,  3  Yes.  &  B. 
187,  193. 

Borell  V.  Dann,  2  Ha.  440,450, 
per  Wigram,  V.-C. 


AhboU  V.  Sworder,  4  De  O.  & 
Sm.  448,  461 :  per  Lord  St. 
Leonards,  'Hhe  undervalue  most 
be  such  as  to  shock  the  con- 
science'' [i,e,  as  to  be  sufficient 
evidence  of  fraud,  cp.  Lord  Eldon's 
dictum  ttfpra]. 

Fry,  J.,  writing  in  1858,  con- 
sidered this  to  be  '*the  well 
established  principle  of  the 
Court"  (On  Specific  Perform- 
ance, §  281) ;  and  this  is  repeated 
in  the  second  edition,  1881  (§  424, 
p.  194),  notwithstanding  the  caae 
of  Falcke  v.  Gray,  which  is  said 
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very  intelligibly  reported  case, 
where  the  agreement  was  for  the 

re-pnrchase  of  an  annuity  :  the 
statement  of  the  ftuitB  raises  some 
suspicion  of  fraud): — ^to  Heath- 
eoU  Y.  Paignon,  2  Bro.  C.  C.  167; 
(but  this  and  other  cases  there 
cited  in  the  reporter's  notes  prove 
too  much,  for  \hej  are  authorities 
not   for   refusing    specific    per- 

.  formance,  but  for  actually  setting 
aside  agreements  on  the  ground 
of  undervalue  alone,  which  we 
have  seen  is  contrary  to  the 
modem  law): — and  to  Kien  v. 

.StvJceUy,  1  Bro.  P.  C.  191,  where 
specific  performance  was  refused 
by  the  House  of  Lords,  reversing 
the  decree  of  the  Exchequer  in 
equity  (but  on  another  ground, 
the  question  of  value  being  **  a 
very  doubtful  point  among  the 
Lords,''  8.  C.  Qilh.  155,  nom. 
Keen  v.  Studdey), 

The  decisions  in  Costigan  v. 
HadUry  2  Sch.  &  L.  160,  and 
Howell  V.  (korge,  1  Mad.  1 
(though  the  dicta  go  farther), 
show  only  that  a  man  who  has 
contracted  to  dispose  of  a  greater 
interest  than  he  has  will  not  be 
compelled  to  complete  his  title 
by  purchase  in  order  to  perform 
the  contract 


to  ^  break  the  recent  current  of 
authorities." 

Haywood  v.  Cojpe^  25  Beav.  140, 
15a 


A  brief  notice  of  Continental  laws  as  to  sales  at  an 
undervalue,  and  of  the  French  law  on  the  head  of  captation 
(partly  corresponding  to  onr  Undue  Influence)  will  be. 
found  in  the  Appendix  (a). 

(a)  Note  N. 
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(a)  Lord  Hardwicke  in  ChuUr- 
jidd  V.  Janssm,  2  Vee.  Sr.  at  p.  126, 
oUaeifief  this  in  general  terms  as 
•*a  third  kind  of  fraud:"  he  pro- 
ceeds (at  p.  157)  to  make  a  separate 
head  of  catching  baigains,  as  "mixed 
cases  compounded  of  all  or  seferml 


species  of  fraud :"  but  the  phrase 
as  to  presumption  is  almost  literaUj 
repeated,  and  it  is  obvious  that  theev 
cases  reaUy  come  under  his  third 
head. 

(5)  Per  Lord  Selborne,  SaH  uf 
AyUtford  v.  Morru,  8  Ch.  484>  491. 


Exc^)-  We  have  still  to  deal  with  an  important  exceptional      ] 

d^  of  class  of  cases.  That  which  may  have  been  a  discretionaiy  ( 
PP®^^*  inference  when  the  discretion  of  courts  of  equity  was  larger  j 
rever-  than  it  now  is  has  in  these  cases  become  a  settled  pre-  t 
sioners.  sumption,  SO  that  fraud,  or  rather  undue  influence^  is  "  pre- 
sumed from  the  circumstances  and  condition  of  the  parties 
contracting  **  (a).  The  term  fiuud  is  indeed  of  common 
occurrence  both  in  the  earlier  (a)  and  in  the  later 
authorities:  but  "fraud  does  not  here  mean  deceit  or 
circumvention;  it  means  an  unconscientious  use  of  the 
power  arising  out  of  these  circumstances  and  condi- 
tions" (6):  and  this  does  not  come  within  the  proper 
meaning  of  fraud,  which  is  a  misrepresentation  (whether 
by  untrue  assertion,  suppression  of  truth,  or  conduct)  made 
with  the  intent  of  creating  a  particular  wrong  belief  in  the 
mind  of  the  party  defrauded.  Perhaps  the  best  word  to 
use  would  be  imposition,  as  a  sort  of  middle  term  between 
fraud,  to  which  it  comes  nearer  in  popular  language,  and 
compulsion,  which  it  suggests  by  its  etymology. 

The  class  of  persons  in  dealing  with  whose  contracts  the 
Court  of  Chancery  has  thus  gone  beyond  its  general 
principles  are  those  who  stand,  in  the  words  of  the  Master 
of  the  Rolls,  *'  in  that  peculiar  position  of  reversioner  or 
remainderman  which  is  oddly  enough  described  as  an 
expectant  heir.  This  phrase  is  used,  not  in  its  literal 
meaning,  but  as  including  every  one  who  has  either  a 
vested  remainder  or  a  contingent  remainder  in  a  family 
property,  including  a  remainder  in  a  portion  as  w^ 
as  a  remainder  in  an  estate,  and  every  one  who  has 
the  hope  of  succession  to  the  property  of  an  ancestor 
— either  by  reason  of  his  being  the  heir  appcu-ent  or 
presumptive,    or   by  reason  merely   of  the  expectation 
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of  a  devise  or  bequest  on  account  of  the  supposed 
or  presumed  affection  of  his  ancestor  or  relative.  More 
than  this,  the  doctrine  as  to  expectant  heirs  has  been 
extended  to  all  reversioners  and  remaindermen,  as  appears 
from  Tottenham  v.  Emmet  (a)  and  Earl  of  Aylesford  v. 
Morris  (6).  So  that  the  doctrine  not  only  includes  the 
class  I  have  mentioned,  who  in  some  popular  sense  might 
be  called  expectant  heirs,  but  also  all  remaindermen  and 
reversioners  '*  (c). 

The  recent  Act  31  Vict.  c.  4  has  modified  the  practice  Motives 
of  the  Court  of  Chancery  (which  now  continues  in  the  i^onS^*^ 
Chancery  Division)  less  than  might  be  supposed :   it  is  treatment : 
therefore  necessary  to  give  in  the  first  place  a  connected  TOmpUon 
view  of  the  whole  doctrine  as  it  formerly  stood.     It  was  ®^  ^"^^' 
considered  that  persons  raising  money  on  their  expect- 
ancies were  at  such  a  disadvantage  q3  to  be  peculiarly 
exposed  to  imposition  and  fraud,  and  to  require  an  extra- 
ordinary degree  of  protection  {d)  :  and  it  was  also  thought  2.  Public 
right  to  discourage  such  dealings  on  a  general  ground  of  towel" 
public  policy,  as  tending  to  the  ruin  of  families  (e)  and  in  *|^^^^ 
most  cases  involving  "  a  sort  of  indirect  fraud  upon  the 
heads   of   families    from    whom    these    transactions  are 
concealed  "  (/). 

Moreover,  laws  against  usury  were  in  force  at  the  time  8.  Evasion 
when  courts  of  equity  began  to  give  relief  against  these  uwb!'^ 
"  catching  bargains "  as  they  are  called  (g) ;  any  trans- 

(a)  14  W.  R.  3.  121 1  it  appears  from  the  statement 
(6)  8  Ch.  484.  of  the  facts  that  twen^  years  or 
(c)  ^«ynon  V.  (7ooJt,  10  Ch.  391,  n.  thereabouts   after    the  Kestoration 
{d)  **  A  degree  of  protection  ap«  this  jurisdiction  was  regarded  as  a 
proaching  nearly  to  an  incapacity  novelty:    for  the  defendant's  tes- 
te   bind    themselves  by  any   con-  tator    *'  understanding    that     the 
tract : "  Sir  W.  Grant  in  Peacock  v.  Chancery  b^gan  to  relieve  against 
£van8f  16  Ves.  at  p.  514.  such  bargains  "   took  certain  steps 
(c)  TtrisUUm  v.  Urifith^  1  P.  Wms.  to  make  himself  safe,  but  without 
at  p.   312;  Cole  v.   Gibbons,  3  P.  success,  the  Court  pronouncing  them 
Wms.    at  p.    293  ;    Chetterfidd   v.  '*  a  contrivance  only  to  doable  hatch 
Jaimen^  2  Ves.  Sr.  at  p.  158.  the  cheat."      But  in  Ardghute  v. 


(/)  Per  Lord  Selbome,  Earl  of      Mutckamp,  1  Vem.  238,  it  is  said 
yUsford  v.    Morris,    8    Ch.   484,        *  ,     .     -         •     . 

92  ;  ChaUrfidd  v.  Janssen,  2  Ves. 
r.  124.157. 

{ff)  In  Wiseman  v.  Beake,  2  Vem. 


AyUsford  v.  Morris,  8  Ch.  484,  that  many  precedents  from  Lord 
492  ;  Ckeiterfidd  v.  Januen,  2  Ves.  Bacon's,  Lord  Ellesmere's,  and  Lord 
Sr.  124, 157.  Coventry's  times  were  produced. 
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actions  which  looked  like  an  evasion  of  those  laws  were 
very  narrowly  watched,  and  it  may  be  surmised  that  when 
they  could  not  be  brought  within  the  scope  of  the  statutes 
the  Courts  felt  justified  in  being  astute  to  defeat  them  on 
any  other  grounds  th^t  could  be  discovered  (a). 
Extensioii  The  doctrine  which  was  at  first  introduced  for  the  pro- 
doctrine,  tection  of  expectant  heirs  was  in  course  of  time  extended 
to  all  dealings  whatever  with  reversionary  interests.  In  its 
finally  developed  form  it  had  two  branches : — 

1.  As  to  reversionary  interests,  whether  the  reversioner 
were  also  an  expectant  heir  or  not : 

A.  The  rule  of  law  that  the  vendor  might  avoid  the  sale 
for  imdervalue  alone : 

a  The  rule  of  evidence  that  the  burden  of  proof  was  on 
the  purchaser  to  show  that  he  gave  the  full  value. 

It  is  this  part  of  the  doctrine  that  is  changed  by  the 
Act  31  Vict.  c.  4. 

2.  As  to  "  catching  bargains  "  with  expectant  heirs  and 
remaindermen  or  reversioners  in  similar  circumstances,  t^, 
bargains  made  in  substance  on  the  credit  of  their  expecta- 
tions, whether  the  property  in  expectancy  or  reversion  be 
ostensibly  the  subject-matter  of  the  transaction  or  not  (b)  : 

The  rule  of  evidence  that  the  burden  of  proof  lies  on  the 

pther  contracting  party  to  show  that  the  transaction  was  a 

fair  one.     We  use  the  present  tense,  for  neither  the  last 

mentioned  Act  nor  the  repeal  of  the  usury  laws,  as  we 

shall  see  presently,  has  made  any  change  in  this  respect. 

Former  The  part  of  the  doctrine  which  is  abrogated  was  inti- 

to  sSJmT  "  niately  connected  both  in  principle  and  in  practice  with  that 

of  rever.    which  remains ;  and  though  it  seems  no  longer  necessary 

in^e^    to  go  through  the  authorities  in  detail,  it  may  still  be 

(a)  Tbe  reports  of  the  cases  on  the  policy  of  the  Court.      On  Um 

thiA  head  antt-riur  to  Chesterfield  v.  gradual  exten»iou  of    the   remedj 

/anMcn  are  unfortunately  so  meagre  cp.  the  remarks  of  Burnett,  J.   ia 

that    it    is    difficult    to    ascertain  Ohesterfidd  v.  Janssen,  2  Ves.  Sr.  at 

whether   they    proceeded    on    any  p.  145. 

uniform  principle.    But  the  motives  (6)  Ead  of  Aylatford   v.   M<frriMt 

above  alleged  seem  on  the  whole  to  8  Ch.  at  p.  497. 
have  been  those  which  determined 
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advisable  to  give  some  account  of  the  manner  in  which  it 
was  applied  (a). 

The  general  rule  established  by  the  cases  was  that  the 
purchaser  was  bound  to  give  the  fair  market  price,  and  to 
preserve  abundant  evidence  of  the  price  having  been 
adequate,  however  difficult  it  might  be  to  ascertain  what 
the  true  value  was.  It  was  applied  to  reversionary 
interests  of  every  kind,  and  the  vendor  was  none  the  less 
entitled  to  the  benefit  of  it  if  he  had  acted  with  full 
deliberation.  The  presumption  originally  thought  to  arise 
from  transactions  of  this  kind  had  in  fact  become  trans- 
formed into  an  inflexible  rule  of  law,  which,  consistently 
carried  out,  made  it  well  nigh  impossible  to  deal  with  re- 
versionary interests  at  all.  The  modern  cases  almost  look 
as  if  the  Court,  finding  it  too  late  to  shake  off  the  doctrine, 
had  sought  to  call  the  attention  of  the  legislature  to  its 
inconvenience  by  extreme  instances.  Sales  were  set  aside 
after  the  lapse  of  such  a  length  of  time  as  19  years,  and 
even  40  years  (6).  A  sub-purchaser  who  bought  at  a  con- 
siderably advanced  price  was  held  by  this  alone  to  have 
notice  of  the  first  sale  having  been  at  an  undei*value  (c). 
In  one  case  where  the  price  paid  was  200?.,  and  the  true 
value  as  estimated  by  the  Court  238?.,  the  sale  was  set 
aside  on  the  ground  of  this  undervalue,  though  the  ques- 
tion was  only  incidentally  raised  and  the  plaintiff^s  case 
failed  on  all  other  points  (d). 

Finally  Parliament  found  it  necessary  to  interfere,  and  Act  to 
by  the  "  Act  to  amend  the  law  relating  to  sales  of  rever-  f™®^^  ***® 

•^  ,  °  law  re- 

sions,"  31  Vict.  c.  4  (7th  December,  1867),  it  was  enacted  latingto 
(s.  1)  that  no  purchase  (defined  by  s.  2  to  include  every  Jl^v^r^ons, 
contract,  &c.,  by  which  a  beneficial  interest  in. property  31  Vict, 
may  be  acquired),  made  bona  fide  and  without  fraud  or 
unfair  dealing  of  any  reversionary  interest  in  real  or  per- 

(a)  A  digest  of  the  cases    was  161. 

given  in  former  editions  (p.  650,  2nd  (c)  Ne$biU  r.  Berridge,  32  Beav. 

ed.).  280. 

(6)  St.  Alban  v.  Harding,  27  Beav.  {d)  Jones  v.  liickHUy  31  Beav.  130. 
11 ;   SalUr  v.  Bradskaw,  26  Beav. 

qq2 
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sonal  estate,  should  after  January  1, 1868  (s,  3),  be  opened 
or  set  aside  merely  on  the  ground  of  undervalue.     Subject 
only  to  a  saving  of  pending  suits  (s.  3)  this  Act  is  retro- 
spective, and  this  is  the  more  remarkable  inasmuch  as  the 
right  taken  away  by  it  from  any  vendor  of  a  reversion  who 
might  otherwise  have  set  aside  the  sale  on  the  ground  of 
undervalue  alone  was  (as  in  the  case  of  a  sale  voidable  on 
any  other  ground)  not  a  mere  right  of  suit,  but  an  interest 
which  was  transmissible  by  descent  or  de\*ise  (a). 
Limited         The  Act  is  caa^fuUy  limited  to  its  special   object  of 
the  Act.     putting  an  end  to  the  arbitrarj'  rule  of  equity  which  was 
an  impediment  to  fair  and  reasonable  as  well  as  to  uncon- 
scionable  bargains.     It  leaves  undervalue  still  a  material 
element  in  cases  in  which  it  is  not  the  sole  equitable 
ground  for  relief  (6). 
General         It  had  already  been  decided  in  Croft  v.  Graliam  (c)  that 
equity        the  repeal  of  the  usury  laws  (d)  did  not  alter  the  general 
"*  *tehin    ^^^  ^^  *'^®  Court  of  Chancery  as  to  dealings  with  ex- 
bjirjfains"  pectant  heii*s.     This  decision  was  followed  in  Miller  v. 
unaffected,  q^^j.  ^^^^  ^^^  adhered  to  in  Tyler  v.  Yates  (/),  and  lastly 
in  Earl  of  Aylesford  v.  Monns  (g)  and  Beynon  v.  Cook  (h), 
and  in  the  two  latter  cases  it  has  been  clearly  laid  down 
that  the  rules  are  in  like  manner  unaffected  by  the  change 

(a)  Oredey  v.  Moudey,  4  De  G.  surety  made  themielyes  liaUe  for 
&  J.  78,  93.  a    HU   which    the    prinoipal    had 

(b)  Eari  of  AyUiford  ▼.  Morris^  8  accepted  during  his  minority,  with- 
Oh.  at  p.  490.  See  also  O'Rorht  v,  out  knowing  that  there  was  no 
Bdinghroke^  2  App.  Ca.  814.  existing  le^  liability  on  the  bOl. 

(c)  2  D.  J.  S.  155.  and  all  the  subseouent  tranMictiotis 
{d)  17  &   18  Vict   c.   90.    But      were  bound  up  with  this  :  and  the 

before    this    complete    repeal   ex-  case  was  rested  on  this  ground  in 

ceptions  hod  been  made  from  the  the  Court  of  Appeal  (p.  671).     Cp. 

usury  laws  in  favour  of  certain  bills  on  this  point  Coward  r.  Hugfkei,  1 

of  exchange,  and  loans  exceeding  K.  &  J.  443,  where  a  widow  iHh> 

10^  not  secured  on  land:    3  &  4  during  her  husband's  life  had  joined 

Wm.  4,  c.  98,  s.  7,  2  &  3  Vict.  c.  87,  as  surety  In  his   promissory    note 

B.  1,  and  comments  thereon  in  Lane  executed  a  new    note    under    the 

V.  Horlochy  5  H.  L.  C.  480.  impression  that  she  was  liable  on 

(e)  10  £q.  641.  the  old  one,  and  without  any  new 

(/)  11  Eq.  265,  6  Ch.  665.  consideration,  and  the  note  was  set 

(^)  8  Ch.  484 ;  this  may  now  be  aside  :    see    SoutkaU  v.   Biifg   and 

regarded  as  the  leading  case  on  the  Forman  y.  Wright^  II  G.  B.  481,  20 

subject.    It  should  be  observed  that  L.  J.  C.  P.  145. 

in  Tijlrr  v.  Vatft  a    principal  and  (h)  10  Ch.  889. 
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in  the  law  conoeming  sales  of  reversions.  And  this  was 
confinned  by  all  the  opinions  delivered  in  the  recent  case 
of  ffBorke  v.  Bolingbroke  (a)  in  the  House  of  Lords, 
though  the  particular  transaction  in  dispute  was  upheld. 

The  effect  of  these  rules  is  not  to  lay  down  any  proposi- 
tion of  substantive  law,  but  to  make  an  exception  from  the 
ordinary  rules  of  evidence  by  throwing  upon  the  party 
claiming  under  a  contract  the  burden  of  proving,  not 
merely  that  the  essential  requisites  of  a  contract, 
including  the  other  party's  consent,  existed,  but  also 
that  such  consent  was  perfectly  free.  The  question  Conditioiu! 
is  therefore,  what  are  "the  conditions  which  throw jj^^^^"^! 
the  burden  of  justifying  the  righteousness  of  the  P«^'  ^^ 
bargain  upon  the  party  who  claims  the  benefit  of  it "  (6). 
Now  these  conditions  have  never  been  fixed  by  any  posi- 
tive authority.  We  have  seen  that  the  Court  of  Chancery 
has  refused  to  define  ftuud,  or  to  limit  by  any  enumeration 
the  standing  relations  from  which  influence  will  be  pre- 
sumed. In  like  manner  there  is  no  definition  to  be  found 
of  what  is  to  be  understood  by  a  "  catching  bargain."  This 
being  so  we  can  only  observe  the  conditions  which  have 
in  fact  been  generally  present  in  the  bargains  against 
which  relief  has  been  given  in  the  exercise  of  this  juris- 
diction.    These  are : — 

1.  A  loan  in  which  the  borrower  is  a  person  having 
little  or  no  property  immediately  available,  and  is  trusted 
in  substance  on  the  credit  of  his  expectations. 

Obs.  It  is  immaterial  whether  there  is  or  not  any  actual  dealing; 
with  the  estate  in  remainder  or  expression  of  the  contingency  on 
which  the  fond  for  payment  of  the  principal  advanced  substantially 
depends.  Earl  of  Ayluford  v.  MwrriSy  8  Ch.  at  p.  497.  It  is  also 
immaterial  whether  any  particular  property  is  looked  to  for  ultimate 
pnyment.  A  general  expectation  deiived  from  the  position  in  society 
of  the  borrower's  family,  the  lender  intending  to  trade  on  their 
probable  fear  of  exposure,  may  have  the  same  effect  NevUl  v. 
SneUinff,  15  Ch.  D.  679, 702  (Denman,  J.). 

2.  Terms  prima  facie  oppressive  and  extortionate  (i.e. 

(a)  2  App.  Ca.  814.  Ch.  at  p.  492. 

(6)  Earl  of  AyJaford  v.  A/dm*,  8 
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such  that  a  man  of  ordinary  sense  and  judgment  caumo4 
be  supposed  likely  to  give  his  free  consent  to  them). 

Obs.  An  excessive  rate  of  inteieet  is  in  itself  nothing  more  tlban  a 
disproportionately  large  consideration  given  by  the  borrower  for  the 
loan :  and  it  is  not  sufficient,  standing  alone,  to  invalidate  a  contract 
in  equity :  IFehsttr  v.  Cook,  2  Ch.  642,  where  a  loan  at  60  per  cent. 
per  annum  was  upheld.  Stuart,  V.-C.  disapproved  of  the  case  ul 
TyUr  V.  Yates  (11  Eq.  at  p.  276)  but  on  another  point.  And  see 
Parker  v.  Butchery  3  Eq.  762,  767. 

3.  A  considerable  excess  in  the  nominal  amount  of  the 
sums  advanced  over  the  amount  actually  received  by  the 
borrower. 

Ohs,  This  appears  in  all  the  recent  cases  in  which  relief  hfts  bees 
given :  deductions  being  made  on  every  advance,  according  to  the 
common  practice  of  professed  money-lenders,  under  the  name  of 
discount,  commission,  and  the  like.  The  result  is  that  €he  rate  of 
interest  appearing  to  be  taken  does  not  show  anything  like  the  terms 
on  which  the  loan  is  in  truth  made :  and  this  may  be  cooeidescd 
evidence  of  fraud  so  far  as  it  argues  a  desire  on  the  part  of  ^e  lender 
to  gloze  over  the  real  terms  of  the  bargain.  Probably  however  a  jury 
could  not  be  directed  so  to  consider  it  in  a  trial  where  fraud  was 
distinctly  in  issue  ;  though  no  doubt  such  circumstances,  or  even  an 
exorbitant  rate  of  interest,  would  be  made  matter  of  observation. 

4.  The  absence  of  any  real  bargaining  between  the 
parties,  or  of  any  inquiry  by  the  lender  into  the  exact 
nature  or  value  of  the  borrower's  expectations. 

Ohs,  These  circumstances  are  relied  on  in  Earl  of  A  yluford  v.  Morris 
(8  Ch.  at  p.  496)  as  increasing  the  difficulty  of  upholding  Uie  trans- 
action :  cp.  Nevill  v.  SneUing,  15  Ch.  D.  at  pp.  702-3.  This  again  ia 
the  usual  practice  of  the  money-lenders  who  do  this  kind  of  business. 
Their  terms  are  calculated  to  cover  the  risk  of  there  being  no  security 
at  all ;  moreover  the  borrower  often  wishes  the  lender  not  to  make 
any  inquiries  which  might  end  in  the  matter  coming  to  the  knowledge 
of  the  ancestor  or  other  person  from  whom  the  expectations  are  de- 
rived. The  concealment  of  the  transaction  from  the  ancestor  was 
held  by  Lord  Brougham  in  King  v.  Hamlet,  2  M.  &  K.  466,  to  be  an 
indispensable  condition  of  equitable  relief ;  but  this  opinion  is  not 
now  accepted  {Earl  of  Aylesford  v.  Morris,  8  Ch.  at  p.  491).  The 
decision  in  King  v.  Hamlet  (affirmed  in  the  House  of  Lords,  but 
without  giving  any  reasons,  3  CI.  &  F.  218)  can  be  supported  on  the 
ground  that  the  party  seeking  relief  had  himself  acted  on  the  contract 
he  impeached  so  as  to  make  restitution  impossible. 
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It  seems  safe  to  assert  that  in  any  case  where  these  con- 
ditions concur,  the  burden  of  proof  is  thrown  on  the  lender 
to  show  that  the  transaction  was  a  fair  one:   it  seems 
*  equally  unsafe  to  assert  that  they  must  all  concur,  or  that 
any  one  of  them  (except  perhaps  the  first)  is  indispensable. 

It  may  then  be  asked.  By  what  sort  of  evidence  is  the  Qu.  if 
lender  to  satisfy  the  Court  that  the  borrower  was   not  JJJj^^J^ 
imposed  on  ?    As  there  is  no  reported  case  in  which  it  c»n  in 
was  considered  that  the  burden  of  proof  lay  upon  the  ever 
lender,  and  yet  he  did  so  satisfy  the  Court,  it  is  impossible  ^^'^jj^ 
to  give  any  certain  answer  to  this  question.     But  it  does 
not  take  very  much  reflection  to  see  that  it  is  in  fact 
extremely  improbable  that  in  any  case  where  the  above- 
mentioned  conditions  are  present  any  satisfactory  evidence 
should  be  forthcoming  to  justify  the  lender  (a).    Practically 
the  question  is  whether  in  the  opinion  of  the  Court  the 
transaction  was  a  hard  bargain  (6) — ^that  is,  not  merely  a 
bargain  in  which  the  consideration  is  inadequate,  but  an 
unconscionable  bargain  where  one  party  takes  an  unfair 
advantage  of  the  other  (c). 

An  account  stated  for  the  purpose  of  a  contract  of  this 
description  is  of  no  more  validity  than  the  contract  itself, 
and  a  recital  of  it  in  the  security  does  not  preclude  the 
borrower  from  re-opening  the  account  even  as  against  pur- 
chasers or  sub-mortgagees  of  the  original  lender  who  have 
notice  of  the  general  character  of  the  transaction.  For 
such  notice  is  equivalent  to  notice  of  all  the  legal  con- 
sequences (d). 

The  borrower  who  seeks  relief  against  a  contract  of  this  Term* 

(a)  "No  attempt  has  been  made  to  NetnU  v.  SneUinff,  15  Ch.  D.  679, 
Bbow  by  any  inaependent  eyidence  where  the  lender  systematically  took 
{if  ttick  a  thing  couid  be  conceived  poe'  advantage  of  a  mistaken  over-pay • 
itble)  that  the  terms  thus  imposed  on  ment  of  interest  by  the  borrower, 
the  plaintiff  were  fair  and  reason-  {d)  Tottenham  v.  Green,  82  L.  J. 
able,**  8  Ch.  496.  Ch.  201  :  a  case  decided  under  the 

(b)  See  the  judgment  of  the  M.  H.  old  rule  as  to  dealings  with  rever- 
Btynon  v.  Cook,  10  Ch.  391,  n.,  and  sionary  interests,  but  the  principles 
A'ei^v.  (SncWtn^,  16Ch.  D.atp.  703.  seem  applicable  in  all  cases  where 

(c)  Per  Jessel,  M.  B.  in  Middleton  the  burden  of  proof  is  still  on  the 
V.  Brown  (C.  A*),  Feb.   20,  1878 ;  lender. 
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on  which 
relief  is 
giTen. 


As  to  the 
lender 
suins^ 
on  the 
contract. 


description  must  of  course  repay  whatever  sums  have  been 
actually  advanced,  with  reasonable  interest  (according  to 
the  usual  practice  of  the  Court,  5  per  cent),  and  the  relief 
is  granted  only  on  those  terms.  Moreover  it  is  held  noi" 
unjust  that  he  should  obtain  it  at  his  own  expense,  since 
he  calls  in  the  assistance  of  the  Court  to  undo  the  con- 
sequences of  his  own  folly  (a) :  and  accordingly  the  general 
rule  is  to  give  no  costs  on  either  side  (6). 

The  rule  of  evidence  casting  a  special  burden  of  proof 
on  the  lender  being  peculiar  to  equity,  there  was  generaJJy 
no  defence  at  law  to  an  action  brought  by  him  to  enforce 
a  conti-act  of  this  kind :  nor  would  an  equitable  plea  under 
the  Common  Law  Procedure  Act  have  been  available,  since 
such  pleas  were  admitted  only  when  they  showed  cause  for 
absolute  and  unconditional  equitable  relief.     But  the  rule 
of  evidence  hitherto  followed  in  equity  must  now  prevail 
in  every  Division  of  the  High  Court,  and  the  probable 
effect  of  this  may  be  expressed  as  follows : 

When  a  lender  of  money  sues  on  a  special  contract, 
whether  the  contract  be  embodied  in  a  negotiable  instru- 
ment or  not,  and  the  borrower  proves  facts  which  bring  the 
contract  within  the  description  of  a  "  catching  bargain  *'  a? 
understood  by  courts  of  equity,  the  lender  must  prove  the 
reasonableness  of  the  bargain  (c) ;  and  if  he  fails  to  do  so, 
he  cannot  recover  on  the  special  contract,  but  can  recover 
his  principal  and  reasonable  interest  as  on  a  common  count 


(o)  Earl  of  AyUtfwd  v.  AforrUf  8 
Ch.  at  p.  499. 

(6)  In  the  cases  of  sales  of  rever- 
sions under  the  former  law  on  that 
head  the  practice  was  for  some  time 
to  treat  the  suit  as  a  redemption  suit, 
and  give  the  purchaser  his  costs  as  a 
mortgagee  :  but  the  later  rule  was  to 
give  no  costs  on  either  side,  except  that 
the  plaintiff  had  to  bear  such  as  were 
occasioned  by  any  unfounded  charges 
of  actual  fraud :  Edwards  v.  Burt,  2 
D.  M.  G.  at  p.  65  ;  Bromley  v.  Smith, 
26  Beav.  at  p.  676,  and  costs  might 
be  given  agidnst  the  defendant  as  to 
any  transaction  in  which  there  had 


been  misconduct  on  his  part :  IhUcH' 
ham  V.  Oreen,  32  L.  J.  Ch.  201,  206. 
In  NeviU  v.  SneUing,  the  plaintiff 
having  offered  before  action  Inwight 
to  repay  the  sums  actually  advanced 
with  interest  at  5  per  cent,  the  de- 
f  endant  was  ordered  to  pay  the  costs  : 
15  Oh.  D.  at  p.  705.  But  this  surely 
goes  near  to  stultifying  the  rule, 

(c)  Qu.  is  this  a  question  for  the 
jury  or  for  the  Court  ?  Prima  faeit 
it  should  be  a  question  of  fact :  but 
there  are  some  analogies  (e.jr.  the 
cases  on  restraint  of  trade)  for 
treating  it  as  a  question  of  law. 
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for  money  lent.  It  must  be  noticed  that  the  importance 
of  this  class  of  cases  is  much  diminished,  though  the  law 
is  not  affected,  by  the  Infants'  Relief  Act,  1874,  which 
makes  loans  of  money  to  infants  absolutely  void  and 
forbids  any  action  to  be  brought  on  a  promise  to  pay  debts 
contracted  during  infancy.     See  p.  60  supra. 

The  same  principles  apply,  so  far  as  they  are  applicable  Applica- 
to  a  transaction  of  sale  as  distinguished  from  loan,  to  the  prfndplcs 
sale  of  reversionary  interests  by  persons  who  are  not  in  an  to  sales  of 
independent  position,  as  when  the  sale  is  made  by  a  man  nonary 
only  just  of  age  in  pursuance  of  terms  settled  while  he  was  {l^^^g 
still  an  infant.     Here  the  burden  is  on  the  purchaser  to  in  depen- 
show  the  fairness  of  the  transaction.     He  is  not  bound  to  tion.  ^*^^' 
show  that  the  price  given  was  absolutely  adequate  ;  but 
he  is  bound,  notwithstanding  the  Act  of  1867  (31  Vict.  c.  4, 
p.  595,  above),  to  show  that  it  was  such  as,  upon  the  facts 
known  to  him  at  the  time,  he  might  have   reasonably 
thought  adequate.     Moreover  he  ought  to  see,  where  prac- 
ticable, that  the  seller  has  independent  legal  advice.     These 
rules  seem  to  be  established  by  O'Rorke  v.  Bolingbroke  (a), 
which  is  remarkable  as  an  almost  singular  instance  of  an 
impeached   transaction  with  an  "expectant  heir"  being 
upheld.     There  a  father  and  son  negotiated  with  a  pur- 
chaser for  the  sale  of  the  son's  reversionary  interest  ex- 
pectant   on    the    death  of    the  father.      The   sale   was 
completed  three  weeks  after  the  son  came  of  age.     The 
price  was  agreed  to  after  some  bargaining ;  it  was  founded 
on  a  statement  of  value  furnished  by  a  third  person,  and 
would  have  been  adequate  if  the  father's  life  had  been  a 
<^ood  one.     The  purchaser  did  not  know  and  had  no  reason 
to  believe  anything  to  the  contrary,  but  it  was  in  fact  a 
bad  life.     The  young  man  took  no  independent  advice, 
being  "  penniless,  and  except  for  his  father  friendless  "  (h). 
The  father  died  within  three  months  after  the  sale.     Four 
years  later  the  son  sued  to  have  the  whole  transaction  set 

(a)  2  App.  C*.  SIL  (6)  Lord  Bkokburn,  at  p.  837* 
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aside,  but  failed  in  the  House  of  Lords  after  succeeding  in 
the  Court  of  Appeal  in  Ireland.  The  majority  of  the 
Lords  (a)  held  that  the  burden  of  proof  was  indeed  on  ihe 
buyer,  but  that  he  had  satisfied  it.  Lord  Hatherley  dis- 
sented, thinking  that  it  was  the  buyer's  absolute  duty  to 
see  that  the  young  man  had  independent  advice. 
"Surprise"  We  have  yet  to  examine  another  alleged  ground  of 
provi-  equitable  relief  against  contracts,  founded  on  the  notion 
dence."  of  an  inequality  between  the  contracting  parties :  we  say 
alleged,  for  we  adopt  the  opinion,  for  which  there  is  high 
authority,  that  it  ought  not  to  be  treated  as  a  substantial 
ground  for  avoiding  transactions,  but  only  as  matter  c£ 
evidence :  we  mean  "  surprise,"  or  "  surprise  and  im- 
providence." 
Evans  v.  The  case  of  Evans  v.  Llewellyn  (6)  may  be  taken  as 
Llewe  yn.  ^j^^  tjrpical  instance.  The  plaintiff  was  a  pereon  of  inferior 
station  and  education  who  acquired  by  descent  a  title  in 
fee  simple  to  a  share  in  land  in  which  the  defendant  had  a 
limited  interest.  His  title  was  first  communicated  to  him 
by  the  defendant,  who  represented  to  him  (as  the  fact 
appears  to  have  been)  that  the  circumstances  of  the  family 
created  a  moral  obligation  in  the  plaintiff  not  to  insist  on 
his  strict  rights,  and  offered  to  purchase  his  interest  for  a 
substantial  though  not  adequate  consideration.  The  de- 
fendant suggested  to  the  plaintiff  to  consult  his  friends  in 
the  matter,  which  however  he  did  not  do.  Three  days 
intervened  between  the  first  interview  and  the  conclusion 
of  the  business  by  the  accept^mce  of  the  defendant's  offer. 
It  was  considered  that  the  plaintiff  was  under  the  circum- 
stances not  a  free  agent  and  not  equal  to  protecting  him- 
self, and  was  taken  by  surprise,  and  the  sale  was  set 
aside  (c). 

(a)  Lord  BlackburD,  Lord  G'Ha*  events  misrepresentation.      In    the 

gan,  and  Lord  Gordon.  recent  case  of  HaytjarUi  y.  ITmrra^, 

(&)  See  following  note.  12  £q.  820,  which  to  some  extsit 

(c)  2  Bro.  C.  C.  150 ;  1  Cox  383,  a  resembled  this,  the  grotmd   of   the 

fuller  report,  which  is  here  followed ;  decision  was  a   posittre  miarefire- 

the  other  if  correct  would  reduce  it  sentation  as  to   the   value    of  the 

to  a  plain  case  of  fraud  or  at  aU  property. 
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The  case  seems  somewhat  anomalous,  but  it  has  been 
suggested  by  very  high  authority  that  it  would  still  be 
followed  in  setting  aside  a  contract  as  "  improvident  and 
hastily  carried  into  execution  *'  (a),  and  it  has  been  dis- 
tinctly approved  in  the  Court  of  Appeal  in  Chancery  (6). 

It  is  submitted,  however,  that  there  is  no  intelligible  Qu.  if 
reason  for  treating  surprise  or  imprcnndence  as  a  sub-  &^1*^^^ 
stantive  cause  for  setting  aside  contracts,  much  less  for»?^*^* 
attemptmg  to  give  these  words  a  technical  signification,  for  avoid- 
Both   terms  arc   in   fact   merely  negative    and  relative.  ^^°' 
Surprise  is  nothing  else  than  the  want  of  mature  delibera- 
tion :  improvidence  is  nothing  else  than  the  want  of  that 
degree  of  vigilance  which  a  man  of  ordinary  prudence  may 
be  expected  to  use  in  guarding  his  own  interest.     Now 
one  man's  deliberation  and  prudence  are  not  the  same  as 
another  man's,   nor  is  the  same  man   equally  deliberate 
or  prudent  at  all  times.     A  man  may  enter  into  a  contract 
with  less  deliberation  than  the  average  wisdom  of  mankind 
would   counsel,   or  than  he   himself  commonly  uses,  in 
afiairs  of  the  like  nature,  and  yet  the  contract  may  be 
perfectly  valid.     But  he   must   in  any  case   understand 
what  he  is  doing;  for  if  he  does  not^  there  is  no  true 
consent  and  no  contract  (c) ;    and  his  consent  must  be 
freely  given ;  for  if  it  is  not,  the  contract  is  voidable  at  his 
option.     And  if  it  be  disputed  whether  there  was  or  not  But 
any  real  consent,  or  whether  consent  was  or  not  freely  ^'"^*^l 
given,  then  circumstances  of  what  is  called  snrpinse  orthi«kind 
impromdeTice  may  be  very  material  as  evidence  bearing  material 
on  those  issues.    Unusual  haste  or  folly  in  entering  into  an  forproviDg 
engagement  is  a  circumstance  to  be  accounted  for :  and  existence 
the  best  way  of  accounting  for  it  may  in  all  the  circnm-  ^'  ^^^°^ 
stances  of  a  particular  case  be  to  suppose  that  the  party  for  avoid- 

(a)  Lord  St  Leonards  in  Carton  on  the  ground  Buggested. 

V.  BdwoHhy,  3  H.  L.  C.  742  :  there  (6)  Per  Turner,  L.  J.  in  Bahcr  v. 

the    appellant    relied    on    express  Monkj  i  D.  J.  S.  at  p.  392. 

charges   of   fraud,  which  were  not  {c)  The  cases  of  lunacy  and  drun- 

made  out :  but  Lord  St.  Leonards  kenness  are   exceptionally  treated, 

thought   he    might    possibly  have  the  contract  being  only  voidable, 

snooped  if  he  had  rested  his  case  9upraf  Ch.  IL  p.  103,  and  see  p.  433. 
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^  *^  did  not  know  what  he  was  about,  or  that  he  was  wrought 
M  funda-  upon  by  conduct  of  the  other  party  of  such  a  kind  as  to 
"ifJJiJ^,      make  the  contract  voidable  on  the  cround  of  fraud.     Sur- 

error  or  " 

fraud.  priM  and  improvidence,  therefore,  are  matters  firom  which 
those  whose  province  it  is  to  judge  of  the  facts  may  con- 
clude, as  a  fact  in  particular  cases,  that  there  was  no  true 
consent,  or  that  the  consent  was  not  free.  But  it  is  not  to 
be  affirmed  as  a  general  proposition  of  law  that  haste  or 
imprudence  can  of  itself  be  a  sufficient  cause  for  setting 
aside  a  contract,  nor  even  that  there  is  any  particular 
degree  of  haste  or  imprudence  from  which  fundamental 
error,  fraud,  or  undue  influence,  will  be  invariably  pre- 
sumed. "The  Court  will  not  measure  the  degrees  of 
Possible  understanding "  (a).  It  seems  to  follow  that  what  is  re- 
Son  of       corded  in  such  a  case  as  Evans  v.  Llewellyn  (/>)  is  not  an 

Evans  r.     enunciation  of  law,  but  an  inference  of  fact.     Such  an 

Llewellyn.  ..  .  ^,.,  - 

inference,  it  is  conceived,  may  be  useful  in  the  way  of 

analogy  when  similar  circumstances  recur,  but  is  not  bind- 

Opinions    ing  as  an  authority.     The  view  here  taken  may  be  snp- 

SiEarl^f  ported  by  the  observations  of  the  judges  in  The  Earl  of 

Bath  and    Bath  and  Mountague'8  Case  (a.d.  1693)  (c).     In  that  case 

tagne's       Baron  Powel  said  (3  Ch.  Ca.  at  p.  56): 

case. 

"  It  is  said,  This  is  a  Deed  that  was  obtained  by  Surprize  and  Cir- 
cumvention. Now  I  perceive  this  word  Surprize  is  of  a  very  large 
and  general  Extent  .  .  .  I  hardly  know  any  Surprize  that  should 
be  sufficient  to  set  aside  a  Deed  after  a  Verdict,  unless  it  be  mixel 
with  Fraud,  and  that  expressly  proved."  [i.e.  the  verdict  in  flavour 
of  the  deed  precludes  the  party  from  asserting  in  equity  that  he  did 
not  know  what  he  was  about :  for  he  should  have  set  up  that  case  at 
law  on  the  plea  of  non  e8tfacium\  '^It  must  be  admitted  that  there 
was  Deliberation,  and  Consideration  and  Intention  enough  proved  to 
make  it  a  good  Deed  at  Law,  otherwise  there  would  not  have  been  a 
Verdict  for  it*':  per  L.  C.  J.  Treby,  ih,  at  p.  74. 

The  judgment  of  the  Lord  Keeper  Somers  is  even  more 
decided,  and  points  out  clearly  the  difference  between  an 

(a)  Bridgman  v.  Gi-een,  Wilmot  {e)  8  Ch.  Ca.  66.     Cp.  Stonr,  Eq. 

68,61.  JariBp.§251. 

(6)  1  Cox  838. 
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instrument  which  is  void  both  at  law  and  in  equity,  and 
one  which  is  voidable  in  equity  (p.  108): — 

'^  It  is  true,  it  is  charged  in  the  Bill  that  this  Deed  was  obtained  by 
Fraud  and  Surprize  .  .  But  whosoever  reads  over  the  Depositions 
will  see  that  the  End  they  aimed  at  was  to  attack  the  Deeds  them- 
selves as  false  Deeds  and  not  truly  executed ;  but  that  being  Tried  at 
Law,  and  the  Will  and  Deeds  verified  by  a  Verdict,  the  Counsel  have 
attempted  to  make  use  of  the  same  Evidence,  and  read  it  all,  or  at  least 
thegreatest  Part  of  it,  as  Evidence  of  Surprize  and  Circumvention  .  .  . 

"  Now,  for  this  word  (Surprize)  it  is  a  Word  of  a  general  Signification, 
so  general  and  so  uncertain,  that  it  is  impossible  to  fix  it ;  a  Man  is 
gurpriz'd  in  every  rash  and  indiscreet  Action,  or  whatsoever  is  not 
clone  ^vitb  so  much  Judgment  and  Consideration  as  it  ought  to  be  : 
But  I  suppose  the  Gentlemen  who  use  that  Word  in  this  Case  mean 
such  Surprize  as  is  attended  and  accompanied  with  Fraud  and  Circum- 
vention ;  such  a  Surprize  indeed  may  be  a  good  ground  to  set  aside  a 
Deed  so  obtained  in  Equity  and  hath  been  so  in  all  times  ;  but  any 
other  Surprize  never  was,  and  I  hope  never  will  be,  because  it  will 
introduce  such  a  wild  Uncertainty  in  the  Decrees  and  Judgments  of 
the  Court,  as  will  be  of  greater  Consequence  than  the  Relief  in  any 
Case  will  answer  for.^ 

Moreover  the  doctrine  thus  stated  is  exactly  analogous  Analogy  to 
to  that  which  we  have  seen  to  be  undoubted  law  concern-  m  to  in- 
ing  inadequacy  of  consideration.     The  value  of  the  subject-  ^^^^ 
matter  of  a  contract,  and  therefore  the  adequacy  of  the  deration, 
consideration,  which  depends  on  it,  is  surely  in  most  cases 
easier  to  measmre  than  the  degree  of  deliberation  or  pru- 
dence with  which  the  contract  was  entered  into.     It  can 
hardly  be  contended  on  principle  that  "  surprise  "  or  "  im- 
providence/' which  in  fact  represent  nothing  but  an  opinion 
of  the  general  character  of  a  transaction,  founded  on  a 
precarious  estimate  of  average  human  conduct,  ought  to 
have  a  greater  legal  effect  than  inadequacy  of  considera- 
tion, which  generally  admits  of  being  determined  by  refer- 
ence to  the  market  value  of  the  object  at  the  date  of  the 
contract. 

5.  Limits  of  the  right  of  rescission. 

The  right  of  setting  aside  a  contract  or  transfer  of  pro-  The  right 
perty  voidable  on  the  ground  of  undue  influence  is  analogous  iion  !■  like 
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that  in       to  the  right  of  rescinding  a  transaction  voidable  on  any 

fraud,  Ac  Other  ground,  and  follows  the  same  rules  with  some  slight 

•"^      ,    modifications  in  detail, 
governed 

by  same         What  is  Said  in  the  last  chapter  of  rescinding  contracts 
^         for  fraud  or  misrepresentation  may  be  taken  as  generaUj 
applicable  here.     We  proceed  to  give  some  examples  of 
the  special  application  of  the  principles. 
Examples.      The  right  to  set  aside  a  gift  or  beneficial  contract  void- 
able for  undue  influence  may  be  exercised  by  the  donor's 
representatives  or  successors  in  title  (a)  as  well  as  by  him- 
self,  and  against  not  only  the  donee  but  persons  claiming 
through  him  (6)  otherwise  than  as  purchasers  for  value 
without  notice  (c).     But  the  jurisdiction  is  not  exercised 
at  the  suit  of  third  persons.     The  Court  will  not  refuse, 
for  example,  to  pay  a  fund,  at  the  request  of  a  petitioner 
entitled  thereto,  to  the  tinistees  of  a  deed  of  gift  previously 
executed  by  the  petitioner,  because  third  parties  suggest 
that  the  gift  was  not  freely  made  (d). 
Jurisdic-        On  the  other  hand  it  is  not  necessary  to  the  support  <rf 
confined  to  ^  claim  to  Set  aside  a  contract  on  the  ground  of  undue 
^^^<^    influence  to  show  that  the  influence  was  directly  employed 
party  to     by  another  contracting  party.     It  is  enough  to  show  that  it 
was  employed  by  someone  who  expected  to  derive  benefit 
from  the  transaction,  and  with  the  knowledge  of  the  other 
party  or  under  circumstances  suflScient  to  give  him  notice 
of  it.     The  most  frequent  case  is  that  of  an  ancestor  or 
other  person  in  loco  parentia  inducing  a  descendant,  &c., 
io  give  security  for  a  debt  of  the  ancestor.     But  if  the 
other  party  does  all  he  reasonably  can  to  guard  against 
undue   influence  being  exerted    (as  by  insisting  on   the 
person  in  a  dependent  position  having  independent  pro- 
fessional advice),  and   the   precautions   he   demands   are 

(o)  E.g.   Executor:     HunUr    v.  (6)  Huguenin  v,  BaseUtf,  14  Vei. 

Atkint,  8  M.  &  K.  113  ;  CoutU  v.  273,  289.    Cp.  Molony  v.  Kenton, 

Acworth,  8  £q.  558.     Assignee  in  2  Dr.  &  W.  31,  40. 

bankruptcy  :  Ford  v.  Oiden,  3  Eq.  (c)  CobbtU  v.  Brod',  20  Btav.  524, 

461.    Devisee  :  Oretley  v.  Afoudey,  628. 

4  De  G.  and  J.  78.     Heir :  ffdtnan  {d)  MetcnlfeU  tr.  2  D.  J.  ?.  122. 
V.  Loyn^t,  4  D.  M.  G.  270. 


the  con- 
tract 
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atisQed  in  a  manner  he  cannot  object  to  at  the  time,  the 
ontract  cannot  as  against  him  be  impeached  (a). 

It  appears  to  be  at  least  doubtful  whether  a  contract 
:an  be  set  aside  on  the  ground  of  influence  exerted  on  one 
)f  the  parties  by  a  stranger  to  the  contract  who  did  not 
expect  to  derive  any  benefit  from  it  (6) :  except  where  the 
contract  is  an  arrangement  between  cestuis  que  trust 
claiming  under  the  same  disposition,  and  the  trustee  puts 
pressure  on  one  of  the  parties  to  make  concessions ;  the 
ground  in  this  case  being  the  breach  of  a  trustee's  special 
duty  to  act  impartially  (c). 

The  right  to  set  aside  a  contract  originally  voidable  on  Gonfirma- 
the  ground  of  undue  influence  may  be  lost  by  express  J|^J^, 
confirmation  (d)  or  by  delay  amounting  to  proof  of  acqui-  cence. 
escence  (e).     But  any  subsequent  confirmation  will  be  in- 
operative if  made  in  the  same  absence  of  independent 
advice  and  assistance  which  vitiated  the  transaction  in  the 
beginning  (/).     This  has  been  strongly  stated  in  the  judg- 
ment of  the  Lords  Justices  in  Moxon  v.  Payne  (g) :  "Frauds 
or  impositions  of  the  kind  practised  in  this  case  cannot  be 
condoned  ;  the  right  to  property  acquired  by  such  means 
cannot  be  confirmed  in  this  Court  unless  there  be  full 
knowledge  of  all  the  facts,  full  knowledge  of  the  equitable 
rights  arising  out  of  those  facts,  and  an  absolute  release 
i'rom  the  undue  influence  by  means  of  which  the  frauds 
were  practised.     To  make  a  confirmation  or  compromise 
of  any  value  in  this  Court  the  parties  must  be  at  arm's 
length,  on  equal  terms,  with  equal  knowledge,  and  with 
sufficient  advice  and  protection/*     If  it  is  made  without 

(a)  Compare  Cobbett  v.  Brocl\  20  {e)  Wrujht  v.  Vanderplank^  8  D. 

Beav.  524,  with  Berdoe  v.  Dawson,  M.  O.  133,  147 ;  Tumn-  v.  Coliins, 

34  Beav.  603.     As  to  what  amounts  7  Ch.  329. 

to  notice,  Maittand  v,  Backhouie,  (/)  Savery  v.  Kinff^  5  H. L.  Cat 

16  Sim.  68  ;  ToUenham  v.  Green,  32  p.  664. 

L.  J.  Ch.  201.  (^)  8  Ch.  881,  886.    And  a  con- 

(6)  BmUey  v.  Mackay,  31  Beav.  finnation  wiU  not  be  helped  by  the 

143, 151.    On  principle  the  answer  presence  of  an  independent  adviser 

should  clearly  be  in  the  negative.  of  the  party  confirming,  if,  in  con- 
ic) EUi$  V.  Barker,  7  Ch.  104.  sequence  of  the  continuing  influence 
(d)  Stump  V.  Gahy,  2  D.  M.  G.  of  the  other  party,  his  advice  is  in 

623;  Morse  v.  Royal,  12  Ves.  866.  fact  disregarded  :  i6. 
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Sembfe, 
no  pre- 
sumption 
of  undue 
influence 
where  the 
gain  is 
trifling. 


knowledge  of  the  invalidity  of  the  original  transaction  it 
is  wholly  inoperative  (a).  And  delay  which  can  be 
accounted  for  as  not  unreasonable  in  all  the  circumstances 
is  no  bar  to  relief  (a).  In  short,  an  act  "the  eflFect  of 
which  is  to  ratify  that  which  in  justice  ought  never  to 
have  taken  place  **  ought  to  stand  only  upon  the  clearest 
evidence  (6).  The  effect  of  delay  on  the  part  of  the 
person  seeking  relief  is  also  subject  to  a  special  limitation. 
In  a  case  between  solicitor  and  client,  or  parties  standing 
in  any  other  confidential  relation,  less  weight  is  given  to 
the  lapse  of  time  than  is  due  to  it  when  no  such  relation 
subsists  (c). 

An  adoption  of  the  instrument  impeached  for  a  parti- 
cular purpose  (as  by  the  exercise  of  a  power  contained 
in  it)  may  operate  as  an  absolute  confirmation  of  the 
whole  (d). 

It  seems  that  the  presumption  of  influence  arising  from 
confidential  relations  is  not  to  be  extended  to  cases  where 
a  merely  trifling  benefit  is  conferred  (e).  This  is  more 
than  a  simple  application  of  the  maxim  De  minimis  non 
curat  lex,  for  the  transaction  brought  in  question  might 
be  in  itself  of  great  magnitude  and  importance,  though 
the  advantage  gained  by  one  paily  over  the  other  were 
not  large.  Indeed  the  case  to  which  this  principle  seems 
most  likely  to  be  applicable  is  that  of  a  transaction  not  of 
a  commercial  nature,  and  on  such  a  scale  that  the  parties, 
dealing  fairly  and  deliberately,  might  choose  not  to  be 
curious  in  weighing  a  comparatively  small  balance  of 
profit  or  loss. 


(a)  Kempion  v.  AMce,  10  Ch.  15. 

(6)  Morae  v.  Royal,  12  Ves.  at 
p.  874. 

(c)  GretUy  v.  Moutley,4T>e(ji.kJ, 
78, 96.  But  even  in  a  case  between 
BoUcitor   and    client    a   delay   of 


eighteen  years  has  been  held  fatal : 

Ckampwn  v.  Rigby,  1  Knss.  &  M. 

539. 

{d)  JarraU  t.  Aldam,  9  £q.  463w 
(e)  Per  Turner,  L.  J.  RjtodtM  y. 

BaU,  1  Ch.  at  p.  258. 
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CHAPTER  XII. 
Agreements  op  Imperfect  Obligation. 

Under  this  head  we  propose  to  deal  with  topics  of  a  Nature  of 
miscellaneous  kind  as  regards  their  subject-matter,  and  ^w.^ 
forming  anomalies    in  the  general  law  of  contract,  but  ^^^^^ 
presenting  in  those  anomalies  some  remarkable  uniformi- 
ties and  analogies  of  their  own  which,  so  far  as  we  know, 
have  not  hitherto  been  brought  into  a  single  view. 

Between  contracts  which  can  be  actively^nforced  by  the 
persons  entitled  to  the  benefit  of  them,  and  agreements  or 
promises  which  are  not  recognized  as  having  any  legal 
effect  at  all,  there  is  another  class  of  agreements  which 
though  they  confer  no  right  of  action  are  yet  recognized 
by  the  law  for  other  purposes.  These  may  be  called 
agreements  of  imperfect  obligation.  Some  writers  (as 
Pothier)  speak  of  imperfect  obligations  in  the  sense  of 
purely  moral  duties  which  are  wholly  without  the  scope 
of  law :  and  what  we  here  call  Imperfect  Obligations  are 
in  the  civil  law  technically  called  Natural  Obligations. 
But  this  term,  the  use  of  which  in  Soman  law  is  intimately 
connected  with  the  distinction  between  itua  civile  and  ivs 
gentiimi  (a),  would  in  English  be  inappropriate  and 
possibly  misleading. 

Where  there  is  a  perfect  obligation,  there   is  a  right  ^^^"^ 
coupled  with  a  remedy,  i,e.  an  appropriate  process  of  law 

(a)  Savigny,  Obi.  1.  22,  «qq.   For      l»w  see  Prof.  Mulrhead's  note  on 
a  summAry  statement  of  the  effects      GaL  3.  119  a, 
of  a  natinral  obligation  in  Roman 

RR 
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by  which  the  authority  of  a  competent  court  can  be  set  in 
motion  to  enforce  the  right. 

Where  there  is  an  imperfect  obligation,  there  is  a  right 
without  a  remedy.  This  is  an  abnormal  state  of  things, 
making  an  exception  whenever  it  occurs  to  the  general 
law  expressed  in  the  maxim  Ubi  ins  ihi  remedium.  And 
•  it  can  be  produced  only  by  the  operation  of  some  specif 
rule  of  positive  law  (a).  Such  rules  may  operate  in  the 
following  ways  to  produce  an  imperfect  obligation : 

1.  By  way  of   condition  subsequent,  taking  away  a 
remedy  which  once  existed. 

2.  By  imposing  special  conditions  as  precedent  to  the 
existence  of  the  remedy. 

3.  By  excluding  any  remedy  altogether. 

We  shall  now  endeavour  to  show  what  are  the  effects 
of  an  imperfect  obligation  in  these  three  classes  of  cases. 

1.  Remedy  1.  Under  tl^  first  head  we  have  to  notice  the  operation 
Stetutes  of  ^f  ^^^  Statutes  of  Limitation,  so  far  as  it  illustrates  the 
Limita-  present  subject  (6).  The  statute  of  limitation  of  James  I. 
(21  Jac.  1,  c.  16,  s.  3)  enacts  that  the  actions  therein 
enumerated — which,  with  an  exception  since  repealed,  com- 
prise all  actions  on  simple  contracts  (c) — "  shall  be  com- 
menced and  sued"  within  six  years  after  the  cause  of 
action,  and  not  after.  By  the  modem  statute  3  &;  4 
Wm.  4,  c.  42,  s.  3  (d),  following  the  presumption  of  satis- 

(a)  It  was  onoe  held  thai  a  purely  same  manner,  and  prmcAacaSly  t^ 

moral  obligation  might  give  rise  to  anthoritiee  are  Interdiangeable  mt 

an  inchoate  right  which  could  be  this  point   Bat  an  infant's  cootiaet 

made  binding  and  enforceable  by  an  is  in  its  inception  not  of  imperibet 

express  (Promise.    And  if  this  were  obligation,  bat  simply  Toidabia. 
BO  the  statement  in  the  text  woald  (c)  As   to  the  extent  to   wfaieh 

not  be  correct:   but   the    modem  the  statute  i^^ee  to  prnrciriilfiy 

authorities  disallow  such  a  doctrine.  In  equity  see  Anox  ▼.  Oyt,  L^  B» 

See  2  Wms.   Saund.    428;  iupra,  5  H.  L.  656. 
p.  186.  (d)  This  section  is  not  affected  If 

(6)  Debts  contracted  by  an  infant  the  Real  Property  Tiimitatitm  Act, 

are  often  compared  to  debts  barred  1874,  except    that   proceediiigt  to 

by  the  statutes  of  limitation:  and  recover  rent  or  money  charged  on 

the  comparison  is  just  to  this  extent,  land  wjll  have  to  be  taken  viUdB 

that  at  common  Law  they  might  be  twelve  yean  :  87  &  38  Vkk  o.  57, 

rendered  enforceable  in  much  the  ss.  1,  8. 
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faction  after  the  lapse  of  twenty  years  which  already 
obtained  in  practice  (a),  it  is  enacted  that  (inter  alia)  all 
actions  of  covenant  or  debt  upon  any  bond  or  other 
speciality  *'  shall  be  commenced  and  sued  "  within  twenty 
years  of  the  cause  of  action.  We  need  not  stop  to  consider 
the  exceptions  for  disability,  or  the  rules  as  to  the  time 
from  which  the  statutes  begin  to  run:  for  the  object 
throughout  this  chapter  will  not  be  to  define  to  what 
cases  and  under  what  conditions  the  laws  under  considera- 
tion apply,  when  that  is  abundantly  done  in  other  treatises, 
but  to  observe  the  general  results  which  follow  when 
they  do  apply. 

Now  there  is  nothing  in  these  statutes  to  extinguish  an  '^®  ^^^ 
obligation  once  created.  The  party  who  neglects  to  en- 
force his  right  by  action  cannot  insist  upon  so  enforcing  it 
after  a  certain  time.  But  the  right  itself  is  not  gone.  It 
is  not  correct  even  to  say  without  qualification  that  there 
is  no  right  to  sue,  for  the  protection  given  by  the  statutes 
is  of  no  avail  to  a  defendant  unless  he  expressly  claims  it 
Serjeant  Williams,  after  noticing  the  earlier  conflicts  of 
opinion  on  this  point,  and  some  unsatisfactory  reasons 
given  at  different  times  for  the  rule  which  has  prevailed, 
concludes  the  true  reason  to  be  that  "the  Statute  of 
Limitations  admits  the  cause  or  consideration  of  the  action 
still  existing,  and  merely  discharges  the  defendant  from 
the  remedy"  (6).  This  alone  shows  that  an  imperfect 
obligation  subsists  between  the  parties  after  the  time  of 
limitation  has  run  out  In  the  case  of  unliquidated  de- 
mands that  obligation  is  practically  inoperative,  since 
an  unliquidated  demand  cannot  be  rendered  certain 
except  by  action  or  an  express  agreement  founded  on 
the  relinquishment  of  an  existing  remedy.  But  in  the 
case  of  a  liquidated  debt  the  continued  existence  of  the 

(a)  Bac.  Abr.  6.  226  (Limitation  p.  878, 14  L.  J.  Q.  B.  at  n.  888,  on 

D.  1);  Roddam  v.  Miyrieyt  1  Be  Or,  the  technical  effect  of  a  plea  of  the 

&  J.  17.  statute.    It   is  presumed  that  the 

(6)  2   Wms.    Saund.    168  ;    cp.  rule  continnet  under  the  new  prac- 

SeoTfellini  v.  Atcheion,  7  Q.  B.  at  tice. 

RB2 
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debt  after  the  loss  of  the  remedy  by  action  may  have 
ResultB.  other  important  effects.  Although  the  creditor  cannot 
rights  of  enforce  payment  by  direct  process  of  law,  he  is  not  the 
creditor  less  entitled  to  use  any  other  means  of  obtaining  it  which 
^"^^  he  might  lawfully  have  used  before.  Thus  if  he  has  a 
lien  on  goods  of  the  debtor  for  a  general  account,  he 
may  hold  the  goods  for  a  debt  barred  by  the  statute  (a). 
And  any  lien  or  express  security  he  may  have  for  the 
particular  debt  remains  valid  (6).  If  the  debtor  pays 
money  to  him  without  directing  appropriation  of  it  to 
any  particular  debt,  he  may  appropriate  it  to  satisfy  a 
debt  of  this  kind  (c) :  much  more  is  he  entitled  to  keep  the 
money  if  the  debtor  pays  it  on  account  of  the  particular 
debt,  but  not  knowing,  whether  by  ignorance  of  fact  or  of 
law,  that  the  creditor  has  lost  his  remedy.  So  an  executor 
may  retain  out  of  a  legacy  a  barred  debt  owing  from  the 
legatee  to  the  testator  (d).  He  may  also  retain  out  of  the 
estate  such  a  debt  due  from  the  testator  to  himself:  and 
he  may  pay  the  testator's  barred  debts  to  other  persons  (e): 
and  this  even  if  the  personal  estate  is  insufficient  (/).  But 
though  a  creditor  may  retain  a  barred  debt  if  he  can,  he 
may  not  resist  another  claim  of  the  debtor  against  him  by 
a  set-ofif  of  the  barred  debt:  for  the  right  of  set-off  is 
statutory,  and  introduced  merely  to  prevent  cross  actions, 
so  that  a  claim  pleaded  by  way  of  set-off  is  subject  to  be 
defeated  in  any  way  in  which  it  could  be  defeated  if  made 
by  action  (g).  This  reason  applies  equally  to  all  other 
cases  of  imperfect  obligations.  Herein  our  law  differs 
from  the  Roman,  in  which  compensatio  did  not  depend  on 
any  positive  enactment,  but  was  an  equitable  right  derived 
from  the  iu8  gentiwm. 

(a)  Spears  v.  ffardy,  8  Eap.  81.  639 ;  cp.Rotey.  Owdd,  15  Bear.  189. 

(6)  Higgins  r.  ScuU,  2  B.  &  Ad.  (e)  ffiU  v.  Wathr,  4  K  ft  J.  !««, 

413  ;    Seager   v.   AsUm,  26   L.    J.  StahUehmidt  r.  Lett,  1  Sm.  ft  Q. 

Cb.  809  (on  the  statute  of   3  ft  4  415. 

Wm.  4).  (/)  LowU  ▼.  Runmty,  4  Eq.  451. 


(c)  MiUs  ▼.  FmoheSy  5  Bing.  N.  C.  (^)  The  defence  of  set-off  i 

456,  N(tsh  V.  Hodgson,  6  D.  M.  G.  be  speoiallj  met  by  replying   the 

474.  statute  of  limitation,  see  1  Wo 

{d)  Courtenay  y.  WUliamt,  8  Ha.  Saund.  431. 
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Again,  the  creditor's  lost  remedy  may  be  revived  by  the  Acknow- 
act  of  the  debtor.  The  decisions  on  the  statute  of  James  I.  by  debtor, 
have  established  that  a  renewed  promise  to  pay,  or  an 
acknowledgment  from  which  a  promise  can  be  inferred, 
excludes  the  operation  of  the  statute.  It  was  formerly 
held  that  the  statute  rested  wholly  on  a  presumption  of 
payment,  and  therefore  that  any  acknowledgment  of  the 
debt  being  unpaid,  even  though  coupled  with  a  refusal  to 
pay,  was  sufficient.  But  this  opinion  has  long  since  been 
overruled  (a).  The  rule  has  been  explained  thus.  It  is 
settled  law  that  a  state  of  facts  on  which  there  is  an  exist- 
ing and  complete  legal  liability  is  of  itself  no  ground  for  a 
fresh  promise  to  satisfy  the  same  liability :  thus  an  express 
promise  to  pay  the  sum  due  on  an  account  stated  creates 
no  new  cause  of  action,  there  being  already  in  contempla- 
tion of  law  a  promise  to  pay  on  request  (6).  But  in  the 
case  of  a  barred  debt  this  reason  for  a  new  promise  being 
inoperative  does  not  exist:  the  original  remedy  is  gone, 
while  the  original  consideration  remains  as  a  sufficient 
foundation  for  a  subsequent  promise.  Since  the  acknow- 
ledgment operates,  according  to  the  modem  view,  as  a  new 
promise,  it  is  not  effectual  unless  made  before  the  com- 
mencement of  the  action  (c). 

The  modem  law  has  been  concisely  ssated  by  Mellish,  What  b 
L.J. :  "There  must  be  one  of  three  things  to  take  thcacknow- 
case  out  of  the  statute.    Either  there  must  be  an  acknow-  ledgn^ent. 
ledgment  of  the  debt,  from  which  a  promise  to  pay  is  to 
be  implied ;  or  secondly,  there  must  be  an  unconditional 
promise  to  pay  the  debt ;  or  thirdly,  there  must  be  a  con- 
ditional promise  to  pay  the  debt,  and  evidence  that  the 
condition  has  been  performed  "  (d).     The  promise  must  be 

(a)  2  Wms.  Saund.  188,  184.  is  wholly  past,  and  therefore  Insiiffi- 

(6)  ffoplnm  V.  Logan^  5  M.  &  W.  cient  according  to  modem  doctrine. 

24 ;  for  another  instance  see  Deacon  See  p.  188  above. 
V.  Gridley,  15  C.  B.  295,  24  L.  J.  {d)  MUcheWi  claim,  6   Ch.  at  p. 

C.  P.  17.  828.     And  see  Wilhy  v.  Elgee,  L.  K. 

(c)  Batman  v.  Finder,  3   Q.  B.  10  O.  P.  497;  Chatemore  t.  Turner 

574,  11  L.  J.  Q.  B.  281.    But  the  (Ex.  Ch.),  L.  R.  10  Q.  B.  500,  506, 

explanation  is  not  satisfying,  since  510,  520,  and  the  later  case  of  Af cyer- 

the  onsideration  for  the  new  promise  koffy.  Prdhlichy  3  C.  P.  D.  383,  in 
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to  pay  the  debt  as  ex  debito  iustUide ;  a  promise  to  pay 
08  a  debt  of  hmowr  is  insufficient^  as  it  excludes  the 
admission  of  legal  liability  (a).  When  the  promise  is  im- 
plied, it  must  be  as  an  inference  of  bjcX,  not  of  law ;  the 
payment  of  interest  under  compulsion  of  law  does  not. 
imply  any  promise  to  pay  the  principal  (6). 

The  acknowledgment  or  promise,  if  express,  must  be  in 
writing  and  signed  by  the  debtor  (9  (Jeo.  4,  c.  14,  s.  1)  or 
his  a^ent  duly  authorized  (Mercantile  Law  Amendment 
Act,  1856,  19  &  20  Vict  c.  97,  s.  13).  But  an  acknowledg- 
ment may  still  be  impUed  from  the  payment  of  interest,  or 
of  part  of  the  principal  on  account  of  the  whole,  without 
any  admission  in  writing  (c). 

The  more  recent  statute  which  limits  the  time  for  suing 
on  contiects  by  specialty  contains  an  express  proviso  as  to 
acknowledgment  and  part  payment  (3  &  4  Wm.  4,  c  42, 
s.  5)  {d).  The  cases  as  to  acknowledgment^  &a  under  the 
statute  of  James,  and  Lord  Tenterden's  Act,  are  not  applic- 
able to  this  proviso.  Here  the  operation  of  the  acknow- 
ledgment is  independent  of  any  new  promise  to  pay,  and 
the  action  in  which  the  acknowledgment  is  to  be  operative 
must  be  founded  on  the  original  obligation  alone  (0). 

The  Act  for  the  Limitation  of  Actions  and  Suits  relating 
to  Real  Property  (3  &  4  Wm.  4,  c.  27)  does  not  only  bar 
the  remedy,  but  extinguishes  the  right  at  the  end  of  the 
period  of  limitation :  (s.  34,  see  Dart  Y.  &  P.  402).  It  is 
therefore  unconnected  with  our  present  subject. 

We  have  seen  that  by  the  operation  of  the  statutes  of 
limitation  applicable  to  contracts  the  right  itself  is  not 
destroyed,  but  only  the  conditions  of  enforcing  it  are 
affected.    The  law  of  limitation  is  a  law  relating  not  to  the 


C.  A.,  4  C.  P.  D.  6S,  which  also 
show  how  much  difficulty  there  may 
be  in  determixdng  in  a  particular 
case  whether  there  has  been  an  un- 
conditional promise;  Qmneey  y. 
Sharpej  1  Bx.  D.  272,  Sheet  v.  Lind* 
my,  2  Ex.  D.  314. 

(a)  Maceord  v.  Othome,  1  C.  P.  D. 
569  (on  Lord  Tenterden's  Act). 


(6)  Morgan  y.  Rcndamdt,  L.  R  7 
Q.  B.  493,  498. 

(c)  2  Wms.  Saund.  181,  187,  see 
also  the  notes  to  WkUcomib  v.  Whiir 
ing,  1  Sm.  L.  C. 

(d)  See  Peon  r.  Laing,  12  Eq.  4L 

(e)  Roddam  y.  Moriejf,  1  De  G. 
&  J.  1,  opinion  of  Williams  and 
Crowder,  «f  J.  at  p.  15, 
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substance  of  the  cause  of  action,  but  to  procedure.    Hence  ^^  . 

-  _  ,  .  ,     .     ,  .         .  .  anectiDff 

follows  a  consequence  which  is  important  in  pnvate  inter-  theremedy 

national  law,  namely  that  these  enactments  belong  to  the  ^J^Lj 
lex  fori,  not  to  the  lex  contractus,  and  are  binding  on  all  purt  of 
])ersons  who  seek  their  remedy  in  the  courts  of  this  country.  •'^^ 
A  suitor  in  an  English  court  must  sue  within  the  time 
limited  by  the  English  statute,  though  the  cause  of  action 
may  have  arisen  in  a  country  where  a  longer  time  is 
allowed  (a).  Conversely,  an  action  brought  in  an  English 
court  within  the  English  period  of  limitation  is  maintain- 
able although  a  shorter  period  limited  by  the  law  of  the 
place  where  the  contract  was  made  has  elapsed,  even  if  a 
competent  court  of  that  place  has  given  judgment  in  favour 
of  the  defendant  on  the  ground  of  such  period  having 
expired  (6).  And  for  this  purpose  a  document  under  seal 
has  been  treated  by  an  English  court  as  creating  a  specialty 
debty  though  made  in  a  country  where  our  distinction 
between  simple  contract  and  specialty  debts  does  not  exist, 
and  more  than  six  years  before  action  brought  (c). 

The  House  of  Lords,  as  a  Scotch  court  of  appeal,  has 
had  to  decide  a  similar  question  as  between  the  law  of 
Scotland  and  the  law  of  France.  It  was  held  that  the 
Scottish  law  of  pi^escription  applied  to  an  action  brought 
in  Scotland  on  a  biU  of  exchange  drawn  and  accepted  in 
France,  the  right  of  action  on  which  in  France  had  been 
saved  by  judicial  proceedings  there  {d).  In  the  case  where 
the  shorter  of  the  two  periods  of  limitation  is  that  allowed 
by  the  foreign  law  governing  the  substance  of  the  contract, 

{a)BriiUhUnm(k,v,I)rummond,  (e)  AlUanee  Bank  of  Simla   v. 

10  R  &  C.  908.  Carey,  5  C.  P.  D.  429  (a  bond  we- 

(6)  Hubcr  Y,  Steiner,  2  Bing.  N.  C.  cuted  in  BriUsh  IndU).  PoedUy 
202  (debt  barred  by  French  btw) :  the  lue  by  Britiah  labiects  of  an 
Harrit  v.  Quine,  L.  B.  4  Q.  K  658  Engliih  form,  unmeaning  at  thQ 
(debtbaired  by  Manx  law) :  in  the  place  of  execution,  may  justify  the 
latter  case  Cockbnm,  C.  J.  expressed  inference  that  they  at  the  time  in- 
some  donbt  as  to  the  principle,  ad-  tended  the  document  to  operate  as 
milting  however  that  the  rule  was  an  English  deed.  Otherwise  the  de- 
settled  by  authority  :  Savigny  too  dsion  seems  not  easy  to  support. 
(Syst  8.  273)  is  for  applying  that  {d)  Don  y.  Lippmann,  5  OL  &  £»  1. 
law  which  governs  the  substance  of  See  also  2  Wms.  Saond.  899. 
the  contract. 
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and  that  period  has  elapsed,  it  is  of  course  necessary  to 
ascertain  that  the  foreign  law  is  analogous  to  our  own  in 
its  operation,  and  merely  takes  away  the  remedy  without 
making  the  contract  void  at  the  end  of  the  time  of  pre- 
scription. But  it  is  considered  that  an  actual  destruction 
of  the  right  would  be  so  inconvenient  and  unreasonable 
that  it  may  almost  be  presumed  that  such  in  not  the 
operation  of  the  law  of  any  civilized  state;  and  the 
English  courts  would  not  put  such  a  construction  on 
the  foreign  law  unless  compelled  so  to  do  by  very  strong 
evidence  (a). 

We  shall  presently  see  that  analogous  questions  con- 
cerning the  lex  fori  may  arise  in  other  cases  of  imperfect 
obligations. 

2.  Condi-        2.  Under  the  second  head  fall  the  cases  of  pmtictdar 

iions  pre-       ,  «  iii  •  ••! 

cedent  to  classcs  of  Contracts  where  the  law  reqmres  particular  acts 
A^Stotate  ^  ^  ^^^^  ^^  ^^®  parties  or  one  of  them  (in  respect  of  the 
of  Frauds,  form  of  the  contract  or  otherwise)  as  conditions  precedent 
*•  to  the  contract  being  recognized  as  enforceable. 

A.  The  most  important  of  the  enactments  thus  imposing 
special  conditions  on  contracts  is  the  fourth  section  of  the 
Statute  of  Frauds  (29  Car.  2,  c.  3). 

The  fourth  section  enacts  that  after  the  date  there  men- 
tioned 

''no  action  shall  be  brought  whereby  to  charge  any  executor  or 
admimstrator  upon  any  special  pronpse  to  answer  damages  out  of  his 
own  estate ;  or  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriages  of  another 
person ;  or  to  charge  any  person  upon  any  agreement  made  upon 
conaideration  of  marriage ;  or  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning  them ; 
or  upon  any  agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof;  unless  the  agreement  upon 
which  such  action  shall  be  brought  or  some  memorandiun  or  note 
thereof  shall  be  in  writing,  and  signed  by  the  party  to  be  chaiged 
therewith  or  some  other  per(ion  thereunto  by  him  lawfully  authorized.'' 

(a)    ffuber   v.   SteineTf    2    Bing.      French  law  of  prescription  the  right 
N.  C.  202,  where  it  was  in  vain      was  absolutely  extinguished. 
Attempted   to    show    that   by   the 
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The  effect  of  the  l7th  section  (16th  in  the  Revised 
Statutes)  is  generally  understood  to  be  different.  It  does 
not  only  prevent  contracts  for  the  sale  of  goods  of  the 
value  of  101.  or  upwards  (Lord  Tenterden's  Act,  9  Geo.  4, 
c.  14,  s.  7,  has  the  effect  of  substituting  "value"  for 
*'  price  ")  (a)  from  being  sued  upon  except  under  the  con-  ' 

ditions  specified,  but  enacts  that  they  shall  not "  be  allowed 
to  be  good  " ;  and,  although  it  has  never  been  actually  so 
decided,  it  is  the  accepted  opinion  in  this  country  that 
where  the  conditions  are  not  satisfied  the  agreement  is 
absolutely  void  as  against  the  party  who  has  not  signed  (b). 
The  cases  of  part  acceptance  of  the  goods  or  part  payment 
of  the  price  are  expressly  provided  for,  either  of  these 
having  the  same  effect  as  a  duly  made  memorandum  in 
writing  (c). 

We  now  return  to  the  fourth  section.     For  the  sake  of  Effect  of 
brevity  we  shall  use  the  term  "  informal  agreement "  to  TOme^dme 
signify  any  agreement  which  comes  within  this  section  and  not  settled, 
does  not  comply  with  its  requirements. 

For  some  time  it  was  not  fully  settled  what  was  the 
effect  of  this  enactment  on  informal  agreements.  There 
was  some  authority  for  saying  it  made  them  void.  It  was 
never  held  necessary  in  the  courts  of  law  for  a  defendant 
sued  on  an  informal  agreement  to  plead    the    statute 

(a)  ffarman  v.  Reeve,  1 8  C.  B.  687,  Btrongest  authority  ia  BatUy  v.  Sweet' 

696  ;  25  L.  J.  C.  P.  257.  ing,  9  C.  B.  N.  ?.  848,  859,  80  L.  J. 

{b)  Where  one  party  has  signed  C.  F.  160,  164,  where  Williams,  J. 

and  the  other  not,  the  contract  is  certainly  showed  an  inclination  to 

said  to  be  good  or  not  at  the  election  that  view.     The  decision  itself  is 

of  the  party  who  has  not  signed —  thatwhen  once  the  statute  is  satisfied 

ue.  he  may  sue  the  other  who  has  the  contract  is  referred  to  the  date, 

signed,  though  the  other  cannot  sue  not  of  the  memorandum  or  other  act, 

him.    Benjamin  on  Sale,  188.    This  but  of  the  verbal  agreement.  Neither 

is  also  the  case  under  s.  4:  ZaytAoorp  this,  however,  nor  any  other  case 

V.  Bryant,  cited    by  the    writer   in   question, 

(c)   The  distinction  between  the  seems  to  go  far  enough  to  support 

two  sections  is  pointedly  taken  in  his  contention.    $ee  too  Ooombt  ▼. 

Laythoarp  r.  Bryant,  2  Bing.  N.  C.  BrittU  dt  Exeter  By.  C^.,  8  H.  &  N. 

736,  747,  and  Leraux  v.  Braum,  12  610,  27  L.  J.  Ex.  401,  showing  that 

C.    B.    801,   824,    826.     A  recent  the  operation  of  s.  17  is  not  confined 

American  writer  (9  Am.  Law  Rev.  to  actions  on  the  contract  itself,  but 

485)  has  ingeniously  maintained  that  affects  rights  of  property  as  against 

s.  17  is  only  a  law  of  procedure.    His  third  persons. 
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specially,  as  in  the  case  of  the  statutes  of  limitation  :  and 
it  has  been  held  (before  the  C.  L.  P.  Act)  that  a  special 
plea  was  not  only  unnecessary  but  bad  as  an  "argumentative 
denial "  of  the  contract  declared  upon  (a).  Moreover  an 
action  cannot  be  maintained  when,  although  it  is  not 
brought  to  enforce  any  rig^t  ex  contractu,  the  right  which 
is  the  foundation  of  the  plaintiff's  claim  depends  on  an 
informal  agreement.  In  Carrington  v.  Boots  (b)  the 
plaintiff  sued  in  trespass  for  seizing  his  horse  and  cart : 
the  defendant  pleaded  that  they  were  incumbering  and 
doing  damage  on  his  ground :  the  plaintiff  replied  a  verbal 
agreement  that  the  defendant  should  sell  the  crop  and 
grass  growing  there  to  the  plaintiff,  and  that  the  plaintiff 
might  enter  with  his  horse  and  cart  to  take  them.  It  was 
held  that  this  agreement  was  for  the  sale  of  an  interest  in 
land  within  s.  4,  and  that  the  plaintiff  could  not  set  it  up, 
though  it  might  have  been  available,  as  a  licence  only,  in 
answer  to  an  action  for  trespass  (c).  Both  here  and  in  the 
later  case  of  Reade  v.  Lcmb  above  cited  the  judges  said 
distinctly  enough  that  informal  agreements  were  not  only 
not  enforceable  but  void.  And  so  Sir  W.  Qrant  appears 
to  have  thought  in  Randall  v.  Morgan  (d).  These  dicta 
are  not  consistent  with  the  decisions  to  be  presently  m^i- 
tioned  in  which  the  existence  of  an  imperfect  obligation  is 
implied.  And  there  had  also  been  judicial  expressions  of 
opinion  the  other  way.  But  it  is  not  necessary  to  notice 
these,  for  the  point  was  expressly  decided  by  the  Court  of 
Common  Pleas  in  Leroux  v.  Brown  (e),  where  the  earlier 
Decision  dicta  are  also  considered.  The  action  was  on  a  contract 
Broro:  ^^^  ^  ^  performed  within  one  year,  and  made  in  France, 


V. 


(a)  Reoide  v.  Lamb,  6  Ex.  180,  20  withoat  farther  repetitioii  9X  any 

L.  J.  Ex.  161.    Since  the  Jodicatore  labeeqaent  stage  of  the  pcooeedingt : 

Acts  the  defence  of  the  statute  must  ib, 

alwava  be  distinoUy  raised  on  the  (6)  2  M.  &  W.  248. 

pleadings.    Order  XIX.  r.  28.    As  (c)  Cpi    OroAy  r.  Wodnpofik,  e 

to  the  former  practice  in  equity  see  East,  602. 

JoKnaamm  r.  B<mhoU  (C.  A),  2  Ch.  (d)  12  Ves.  at  p.  78. 

D.  298.    Once  properly  raised  {e,g,  {e)  12  C.  B.  801,  22  L.  J.  a  P.  1. 
by  demuxrer)  the  defence  is  available 
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where  by  the  French  law  the  plaintiff  might  have  sued  on  agreement 
it.  For  the  plaintiff  it  was  argued  that  s.  4  of  the  Statute  but  only 
of  Frauds  applied  to  the  substance  of  the  contract,  and  J***^. 
therefore^  on  general  principles  of  private  international 
law,  did  not  affect  contracts  which  were  made  out  of  Eng- 
land, and  which  as  to  their  substance  were  to  be  governed 
by  the  law  of  the  place  where  they  were  made.  But  for 
the  defendant  it  was  answered  that  this  enactment,  like 
the  Statute  of  Limitation,  only  affected  the  remedy,  and 
was  therefore  a  law  of  the  procedure  of  the  English  courts, 
and  as  such  binding  on  all  suitors  who  might  seek  to 
enforce  their  rights  in  those  courts :  the  agreement  might 
be  good  enough  for  any  other  purpose,  but  the  plaintiff 
could  not  sue  on  it  in  England.  And  this  view  was 
adopted  by  the  Court.  Jervis,  C.  J.  said :  "  The  statute  in 
this  part  of  it  does  not  say  that  unless  those  requisites  are 
complied  with  the  corUract  shall  be  void,  but  merely  that 
mo  dction  ahaU  be  brought  upon  it.  .  .  .  The  fourth 
section  relates  only  to  the  procedure  and  not  to  the  right 
and  validity  of  the  contract  itself."  It  will  be  observed 
that  the  plaintiff  was  here  in  the  curious  position  of 
contending,  in  order  to  support  his  right  to  recover  on  a 
contract  made  in  France,  that  it  would  have  been  absolutely 
void  if  made  in  England  (a).  The  decision  in  Leroux  v. 
Brown,  at  least  taken  together  with  the  reasoning  by 
which  it  was  arrived  at,  seems  to  involve  the  following 
propositions  as  corollaries : 

(a)  A  foreign  or  colonial  court  would  enforce  an  English 
agreement,  notwithstanding  that  it  was  informal  under 
8.  4  of  the  Statute  of  Frauds,  if  it  had  the  general 
requisites  of  a  vaUd  contract  in  English  law,  and  was  not 
informal  according  to  the  local  law  of  procedure. 

(13)  An  English  court  would  enforce  a  foreign  agree- 
ment, if  enforceable  by  the  foreign  law  applicable  to  the 

(a)  Leroux  Y,  Bfwon  WM  doubted      816.    Savigny,  Syst  8.    270,   ftlao 
by  Willes,  J.   in    WiUiamif    app.      takes  the  oppodte  view. 
WheOer,  reap.  8  C.  B.   N.  S.  299, 
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substance  of  the  agreement,  notwithstanding  that  if  made 
in  England  it  would  have  been  void  under  s.  17.  (This 
would  not  be  inconsistent  with  Hope  v.  Hope  (a),  which 
only  shows  that  English  courts  will  not  enforce  any  con- 
tract, to  whatever  law  it  should  be  referred,  which  contains 
"  any  material  provision  tending  directly  to  infiringe  within 
England  the  policy  of  the  English  law : "  the  expression  of 
Turner,  L.J.,  that  a  contract  must  be  "consistent  wilJi 
the  laws  and  policy  of  the  countiy  in  which  it  is  sought  to 
be  enforced "  means,  as  appears  by  the  context,  nothing 
more  extensive.  The  agreement  there  in  question  was 
made  in  France  between  an  Englishman  and  his  wife,  and 
provided  in  eflFect  for  the  collusive  conduct  of  a  divorce 
suit  in  England.) 

It  was  even  argued  in  one  recent  case  that  the  words 
"  no  action  shall  be  brought "  confine  the  operation  of  the 
statute  to  civil  process,  so  that  an  informal  agreement  for 
service  not  to  be  performed  within  a  year  might  be  en- 
forced by  criminal  process  under  the  Master  and  Servant 
Act  1867.  But  the  Court  held  that  such  a  construction 
would  be  too  unreasonable,  and  the  statute  must  mean 
that  informal  agreements  are  not  to  be  enforced  in  any 
way  (6). 

Results  of      It  being  established  that  the  informal  agreements  we 

SbU^tion  ^®  considering  are  not  void,  it  follows  that  they  give  rise 

under  a.  4  to  imperfect  obligations.       We   will   now    indicate    the 

of  Frauds,  results.     We  have  seen  that  neither  the  obligation  itself, 

nor  any  right  immediately  founded  on  it,  can  be  directly 

enforced.     But  it  is  recognized  for  the  purpose  of  explaining 

anything  actually  done  in  pursuance  of  it,  and  anything 

so  done  may  in  many  cases  be  a  good  consideration  for  a 

new  obligation  on  a  subsequent  and  distinct  contract,  or  a 

(a)  8  D.  M.  G.  731,  740,  743.  the  malicious  breaches  of  contract  is 

(b)  Banks  ▼.  Crossland,  L.  R.  10  particular  cases  which  are  made  sub- 
Q.  B.  97.  The  Act  is  now  repealed  stantive  ofifences  by  the  Conspiraey 
by  the  Employers  and  Workmen  and  Protection  of  Property  Act»  1875, 
Act,  1 875,  38  &  39  Vict.  c.  90.     Qu.  88  &  89  Vict,  c  86. 

whether  the  dedsion  be  applicable  to 
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sufficient    foundation    for    a    new   obligation    qiLaei    ex 
contractu. 

A.  Money  paid  under  an  informal  agreement  cannot  be  As  to 
recovered  back  merely  on  the  ground  of  the  agreement  ^S?^ 
not  being  enforceable.     Thus  if  a  responsibility  has  been 
assumed    and    executed    under  a  verbal  guaranty,  the 
guarantor  cannot  recover  back  the  money  paid  by  him  (a). 
So  a  purchaser  cannot  recover  a  deposit  paid  on  an  informal 
agreement  for  the  sale  of  land,  the  vendor  remaining  ready 
and  willing  to  complete  (6),    And  not  only  can  the  one 
party  keep  money  actually  paid  tx)  him  by  the  other,  but 
if  money  is  paid  by  A,  to  B.  in  order  to  be  paid  over  to  C 
in  pursuance  of  an  informal  agreement  between  A.  and  C. 
which  C.  has  executed,  then  C.  can  recover  it  as  money 
received  to  his  use.     In  OinffUh  v.  Young  (c)  the  plaintiff 
was  the  defendant's  landlord.     The  defendant  wished  to 
assign  to  one  P.,  which   he   could  not  do   without  the 
plaintiff's  consent     It  was  verbally  agreed  that  P.  should 
pay  the  defendant  lOOi.  for  goodwill,  out  of  which  the 
defendant  was  to  pay  40Z.  to  the  plaintiff  for  his  consent 
to  the  assignment.     P.  knowing  of  this  agreement  paid 
the  lOOZ.  to  the  defendant :  it  was  held  that  the  defendant 
was  liable  to  the  plaintiff  for  40Z.  in  an  action  for  money 
received  to  his  use.     Lord  Ellenborough  said:   "If  one 
agree  to  receive  money  for  the  use  of  another  upon  con- 
sideration executed,  however  frivolous  or  void  the  considera- 
tion might  have  been  in  respect  of  the  person  paying  the 
money,  if  indeed  \i  were  not  absolutely  immoral  or  illegal, 
the  person  so  receiving  it  cannot  be  permitted  to  gainsay 
his  having  received  it  for  the  use  of  that  other." 

On  the  same  principle,  if  on  the  faith  of  an  informal 
agreement  money  has  been  paid  in  advance  to  a  party  who 
afterwards  refuses  or  fails  to  perform  his  part  of  it,  or  has 

(o)  Sha/w  V.  Woodcock^  B,  k  C.  (h)  Thoma$  v.  Braum,  1  Q.  B.  D. 

78, 88,  84.   Cp.  Sweet  v.  Z«e,  8  M.  &      714. 
Gr.4k  {c)12E^6n. 
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been  expended  on  his  account,  it  is  conceived  that  proof  of 
the  agreement  may  be  admitted  to  show  what  was  in  fact 
the  consideration  which  has  failed  (a). 

Am  to  B.  The  execution  of  an  informal   agreement  may  be 

Mecutod  shown  as  a  fact,  and  the  party  who  has  had  some  benefit 
fix>m  such  execution,  so  as  in  fact  to  get  what  he  bargained 
for,  cannot  treat  the  bargain  as  a  nullity.  Thus  the  delivery 
of  possession  under  an  informal  agreement  for  the  sale 
of  land  is  a  good  consideration  for  a  promissory  note 
for  the  balance  of  the  purchase-money  (6).  It  was  held 
in  the  case  cited  that  the  bargain  was  for  a  future  convey- 
ance, and  that  the  defendant,  who  did  not  deny  the 
plaintiffs'  allegation  that  they  were  willing  to  convey,  had 
got  all  he  bargained  for. 

The  same  holds  of  an  account  stated.  In  Cocking  v. 
WaTd(fi)  there  was  an  oral  agreement  by  an  incoming  tenant 
from  year  to  year  to  pay  £100  to  the  outgoing  tenant : 
it  was  held  that  the  agreement  was  within  s.  4  of  the 
statute,  and  the  outgoing  tenant  could  not  recover  the 
£100  on  the  agreement  itself,  but  that  on  an  account 
stated  he  could. 

Again,  money  due  simply  under  an  informal  agreement 
from  the  plaintiff  to  the  defendant  cannot  of  course  be  set 
off;  but  the  performance  of  an  informal  agreement  by  the 
defendant  may  be  good  as  an  accord  and  satisfaction.  In 
Lavery  v.  Turley  {d)  the  plaintiff  sued  for  goods  sold,  &c : 
the  defendant  pleaded  an  equitable  plea  showing  that  in 
pursuance  of  an  agreement  between 'the  parties  (which 
turned  out  to  be  verbal)  the  defendant  had  given  up  to  the 
plaintiff  possession  of  a  house  and  premises  in  satisfaction 
of  the  causes  of  action  sued  upon.  The  plea  was  held 
good,  and  it  seems  it  was  good  enough  at  law  (per  Bram- 
well  and  Channell,  BB).  Pollock,  C.B.  said :  ''  It  is  pleaded 

(a)  See  Pulbrook  v.  Lawe$,  1  Q.      245. 

B.  D.  284.  ((i)  6  H.  &  N.  239,  80  L.  J.  Ex. 

(b)  Jimei  V.  Jones,  6  M.  &  W.  84.      49. 

(c)  1  C.  B.  858,  15  L,  J.  C.  P. 
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as  a  fact  that  the  defeDdant  performed  the  agreement  and 
the  plaintiff  accepted,  such  performance  in  satisfaction. 
The  ohjection  that  the  agreement  was  not  in  writing  is 
got  rid  of.  The  fourth  section  of  the  Statute  of  Frauds 
does  not  exclude  unwritten  proof  in  the  case  of  executed 
contracts "  (a).  This  of  course  does  not  mean  that  the 
agreement  itself  can  in  any  case  be  sued  upon  (a). 

C.  It  is  a  well-known  doctrine  of  equity  that  one  who  As  to  part 
has  partly  performed  an  informal  agreement  is  entitled  to  anoe  in 
and  can  sue  for  a  specific  performance  at  the  hands  of  the  ^^^' 
other  party,  if  the  acts  of  part  performance  have  been  done 
on  the  faith  of  an  existing  agreement^  and  have  been  of 
such  a  kind  that  the  parties  cannot  be  restored  to  their 
ori^nal  position.    This  seems  to  be  the  real  meaning  of 
the  distinctions  as  to  what  is  or  is  not  a  sufficient  part  per- 
formance (6).     The  statement  of  the  law  in  one  modem 
case  (c),  where  pa3rment  of  increased  rent  by  a  yearly 
tenant  was  held  a    sufficient   part   performance  of    an 
agreement  for  a  lease,  is  difficult    to    explain  on  this 
principle,  but  is  also  difficult  to  reconcile  with  the  settled 
rule  that  in  the  case  of  an  agreement  for  sale  payment  of 
even  the  whole  purchase-money  will  not  do.     The  true 
groimd  of  the  decision,  on  which  it  may  well  stand,  seems 
however  to  be  this :  the  part  performance  consists  not  in 
the   payment  itself^  but  in  a  possession   which,  though 
continuous  in  time  with  the  old  possession  of  the  plaintiff 
as  yearly  tenant,  is  in  fact  referable  to  the  new  agree- 
ment ;  and  the  payment  of  increased  rent  shows  when  the 
character  of  the  possession  was  thus  changed  (d).    This 

{a)  Cp,  8<mch  v.  Strawbridge,  2  formMice   see  per   Jewel,  M.    B. 

C.  B.  808,  814, 15  L.  J.  C.  P.  170,  Ungley  t.  Ungley,  5  Ch.  D.  at  p. 

and  remarks  on  the  dictom  there  in  890  :  "  The  reason  is  that  possession 

Sanderson  v.  Oravts^  L.  R  10  Ex.  by  a  stranger  is  eridence  that  there 

234,  238,  241.  was  some    contract,  and    is    such 

(6)  See  the  authorities  collected,  cogent  evidence  as  to  compel  the 

Dart  y.  &  P.  2.  1023.  Coort  to  admit   evidence    of   the 

(c)  Nunn  v.  Fabian^  1  Ch.  85.  terms  of  the  contract  in  order  that 

{d)  On  the  general  theoiy  of  pos-  justice  may  be  done  between  the 

session   as    constitating   part  per-  parties." 
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doctrine  of  part  performance  is  not  in  direct  contradiction 
of  the  Statute  of  Frauds.  It  would  be  erroneous  to  say 
that  a  court  of  equity  accepts  proof  of  an  oral  agreement 
and  part  performance  as  a  substitute  for  the  evidence 
required  by  the  statute.  The  plaintiff's  right  in  the  first 
instance  rests  not  on  contract  but  on  a  principle  i^in 
to  estoppel ;  the  defendant's  conduct  being  equivalent  to 
a  continuing  statement  to  some  such  effect  as  this  :  It  is 
true  that  our  agreement  is  not  binding  in  law,  but  you  are 
safe  as  far  as  I  am  concerned  in  acting  as  if  it  were.  A 
man  cannot  be  allowed  to  set  up  the  legal  invalidity  of  an 
agreement  on  the  faith  of  which  he  has  induced  or  allowed 
the  other  party  to  alter  his  position  (a).  It  is  but  another 
application  of  the  same  principle  of  equity  which  is  carried 
out  in  cases  of  representation  independent  of  contract  (see 
p.  627,  below)  and  even  of  mere  acquiescence.  In  equity 
an  owner  may  be  estopped  by  acquiescence  from  assert- 
ing his  rights,  although  there  has  not  been  any  agreement 
at  all  (&).  This  also  explains  why  the  plaintiff  must  show 
part  performance  on  his  own  side,  and  part  performance 
by  the  defendant  would  be  immaterial  (c).  When  the 
Court  is  satisfied  that  the  plaintiff  has  altered  his  position 
on  the  faith  of  an  agreement,  and  that  the  defendant 
cannot  be  heard  to  deny  the  existence  of  that  agreement^ 
it  proceeds  to  ascertain  by  the  ordinary  means  what  the 
terms  of  the  agreement  were.  The  proof  of  this  is  strictly 
collateral  to  the  main  issue,  though  the  practical  result  is 
that  the  agreement  is  enforced. 

Ante-  D.  The  case  of  an  agreement  in  consideration  of  marriage 

nuptial      presents  special  difficulties,  and  has  to  be  treated  in  an 
menta.       exceptional  manner.    This  subject  is  fully  discussed   in 

(a)  Cairn  v.  Caton,  1  Ch.  at  p.  D.  F.  J.  88,  49. 

148,  Morphett  v.  Jones,  1  Swanst.  at  (b)  See  Jtamsden  t.  Dyson,  L.  R 

p.  181,  DaU  y.  Hamilton,  5  Ha.  at  1  U.  L.  129,  140,  168 ;   Po^edl  t. 

p.  881 ;  accordingly  the  cases  on  ThonuUf  6  Ha.  800 ;  and  the  re> 

estoppel  at  law  are  compared  by  marks  of  Fiy,  J.  in    WUlmaU   t. 

Lord  Cranworth  in  Jordm  v.  Money,  Barber,  15  Ch.  D.  96,  105. 

5  H.  L.  C.  185,  218,  and  by  Lord  (e)  Caion  v,  Caton,  supra, 
Campbell  in  PigyoU  v.  Stratum,  1 
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Mr.  Davidson's  volume  on  settlements  (Dav.  Conv.  vol.  3, 
part  1,  appendix  No.  1,  to  which  place  the  reader  is  referred 
for  details).  It  is  thoroughly  settled  that  the  marriage 
itself  doejs  not  constitute  such  a  part  performance  as  to 
make  the  agreement  binding  in  equity  in  the  manner  just 
mentioned,  though  other  acts  may  have  that  effect  (a). 

The  next  question  is,  what  is  the  effect  of  a  post-nuptial  Effect  of 
"  note  or  memorandum  "  satisfying  the  requisites  of  the  tion  by 
statute  on  an  ante-nuptial  informal  agreement  ?  P^.  , 

.  .  .  .  nuptial 

The  authorities  are  not  very  clear  on  this  point  It  is  writing, 
submitted  however  that  if  attention  be  given  to  the  actual 
decisions  rather  than  to  the  language  used  on  various 
occasions,  little  or  no  real  conflict  will  be  found.  It  is  not 
the  Statute  of  Frauds  alone  that  has  to  be  considered  in 
these  cases,  but  also  the  statute  of  13  Eliz.  c.  5,  and  the 
extensive  application  of  it  by  judicial  construction  to 
voluntary  dispositions  of  property.  Two  distinct  questions 
are  in  fact  raised :  namely  whether  an  informal  ante- 
nuptial agreement  can  after  the  marriage  be  rendered 
valid  as  agaiTiat  tJte  promisor,  and  whether  a  post-nuptial 
settlement  can  be  made  to  relate  back  to  such  an  agree- 
ment so  as  to  be  deemed  a  settlement  made  for  valuable 
consideration  and  thus  be  rendered  valid  as  againxst 
creditors.  The  first  question  is  answered  in  the  afl&rmative  Good  as 
by  the  decision  in  Barkworth  v.  Young  (b).  The  case  was  ^^i^^f. 
decided  on  demurrer,  and  the  facts  assumed  by  the  Court  Barkworth 
on  the  case  made  by  the  plaintiff^s  bill  were  to  this  effect. 
The  testator  against  whose  estate  the  suit  was  brought  had 
orally  promised  his  daughter's  husband  before  and  in  con- 
sideration of  the  marriage  that  at  his  death  she  should 
have  an  equal  share  of  his  property  with  his  other  children. 
After  the  marriage  the  testator  made  an  affidavit  in  the 
course  of  a  litigation  unconnected  with  this  agreement,  in 
which  he  incidentally  admitted  it.  It  was  held  that  the 
affidavit   was  a  sufficient   note   or  memorandum  of  the 

(a)  See   LoMcnce    v.    Tki^ney,    1       Pinniger,  3  D.  M.  G.  671,  676. 
Mac.  &  G.   661,    671;   Surcome  v.  (6)  4  Drew.  1. 

ss 


Digitized  by  VjOOQ IC 


62G  AGREEMENTS  OF   IMPERFECT  OBLIGATION. 

agreement  within  the  Statute  of  Frauds,  and  that  as  such, 
although   subsequent  to   the   marriage,   it  rendered   the 
^igreement  binding  on  the  testator. 
Bad  an  The  second  question  is  practically  (though,  as  will  be 

setUor's  ^^^»  ^^^  quite  decisively)  answered  in  the  negative  by 
creditors:  the  aJmost  contemporaneous  decision  in  Warden  v. 
Jones.  Jones  (a).  That  was  a  creditor's  suit  to  set  aside  a  post- 
nuptial settlement.  It  was  attempted  to  support  the 
settlement  as  having  been  made  pursuant  to  an  oral  ante- 
nuptial agreement.  This  agreement  was  not  referred  to 
in  the  settlement  by  any  recital  or  otherwise.  It  was  held 
both  by  Romilly,  M.  R  and  by  Lord  Cranworth,  C.  on 
appeal,  that  the  settlement  could  not  be  supported  : 
and  Lord  Cranworth  inclined  to  think  (6)  that  if  the 
settlement  had  expressly  referred  to  the  agreement  it 
would  have  made  no  diflFerence. 

The  result  of  this  and  of  Barkworth  v.  Young  appears 
to  be  that  the  imperfect  obligation  arising  from  an 
informal  ante-nuptial  agreement  can  be  made  perfect  bsiA 
binding  as  between  the  parties  by  a  post-nuptial  not«  or 
memorandum ;  but  that  the  marriage  consideration  cannot 
in  this  way  be  imported  into  a  post-nuptial  settlement 
made  in  pursuance  of  the  agreement  so  as  to  protect  it 
from  being  treated  as  a  voluntary  settlement  and  subject 
to  the  consequent  danger  of  being  set  aside  at  the  suit  <rf 
the  settlor's  creditors.  There  seems  to  be  no  ground  in 
either  case  for  drawing  any  distinction  between  promises 
made  by  one  of  the  persons  to  be  married  and  promises 
made  by  a  third  person  to  either  of  them.  These  doctrines 
appear  to  be  both  reasonable  in  themselves  and  not  incon- 
sistent with  one  another.  There  is  nothing  unexampled  in 
a  transaction  being  valid  as  regards  the  parties  to  it  and 
invalid  as  regards  the  rights  of  other  persons.  It  is 
difficult  to  see  why  a  writing  satisfying  the  requisites  of 
the  statute  should  in  this  case  be  deprived  of  its  effect  as 

(a)  23  Beav.  487,  2  De  0.  &  J.  (6)   Notwiihatanding  DumdoM  ▼. 

76.  IhttenB,  1  Ve«.  jiin.  199. 
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against  the  party  to  be  charged  merely  by  reason  of  tho 
marriage  having  taken  place  between  the  dates  of  the 
original  promise  and  of  the  writing.  On  the  other  hand 
it  is  plain  that  the  rights  of  creditors  would  be  in  serious 
danger  if  a  mere  reference  to  an  ante-nuptial  agreement, 
of  which  there  was  no  evidence  beyond  the  memory  of  the 
persons  who  for  this  purpose  would  have  a  common 
interest  in  upholding  its  existence,  were  to  be  admitted  to 
make  a  post-nuptial  settlement  unimpeachable  (a). 

There   is  yet  another  class   of  cases,   not  resting   on  Owes  of 
contract  or  agreement  at  all,  in  which  courts  of  equity  ^toppel^ 
have  compelled  persons  to  make  good  the  representations  ^i«tin- 
conceming  existing  facts  (6)  on  the  faith  of  which  they  ^^ 
have  induced  others  to  act     The  distinction  is  pointed 
out  by  Eomilly,  M.  R.   in   Warden  v.  JoTves  (c):  and 
the  extension  of  the  doctrine  to  married  women  shows 
very  forcibly  that  it  has  nothing  to  do  with  contract  or 
capacity  for  contracting :  for  a  married  woman's  interest 
in  property,  though  not  settled  to  her  separate  use,  has 
repeatedly  been  held  to  be  bound  by  this  kind  of  equitable 
estoppel  (d). 

As  already  intimated,  the  doctrine  of  part  performance 
is  in  truth  closely  connected  with  this :  though  it  is  diffi- 
cult to  reconcile  the  applications  of  that  special  doctrine 
with  the  general  rule  laid  down  by  the  House  of  Lords 
that  representations  relied  on  by  way  of  equitable  estoppel 
must  be  representations  not  of  intention  but  of  existing 
facts  (e). 

(a)  Cp.  the  remarks   of   Sir   T.  Bwik  of  Louisiana  v.  Pvr$l  National 

Plniner,    M.    B.    in  Battertbee    y.  Bank  of  New  OrUans,  L.  B.  6  H.  L. 

FarringUniy    1    Swanst.    106,   118,  852,860. 

doubting    whether  a   recital  in   a  (c)  23  Beav.  at  p.  498 ;  cp.  Yeo- 

post-nuptial    settlement    of    ante-  mans  v.  Williams,  1  Eq«  184,  186: 

nuptial  written  artides   would  of  and  see  Dav.  Conv.  8.  640-646. 
itself  as  against  creditors  be  suffi-  {d)  Sharps    v.   Foy,    4    Ch.   85, 

oient  evidence  of  the  existence  of  LusKb  trusts,  %b,  591. 
such  articles.      And   see   May  on  (e)  Jorden  v.  Money,  5  H.  L.  C. 

Voluntary  and  Fraudulent  Aliena-  185.    We  have  had  oooasion  to  con- 

tions  of  Property,  Chap.  5,  p.  346,  sider  this  rule  already :  see  p.  498 

sqq,  above,  and    Note    L.   in  the  Ap- 

(6)  Per  Lord  Selbome,   Citizens^  pendix. 

ss2 


Digitized  by  VjOOQ IC 


G28 


AGREEMENTS  OF  IMPERFECT  OBLIGATION. 


B.  "SUp" 

in  marine 
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Acta 
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policy. 


B.  Another  curious  and  important  instance  of  an  im- 
perfect obligation  arising  out  of  special  conditions  imposed 
on  the  formation  of  a  complete  contract  is  to  be  found  in 
the  case  of  marine  insurance.  In  practice  the  agreement 
is  concluded  between  the  parties  by  a  memorandum  called 
a  slip,  containing  the  terms  of  the  proposed  insurance  and 
initialed  by  the  underwriters  (a).  It  is  the  practice  of 
some  insurers  always  to  date  the  policy  as  of  the  date  of 
the  slip  (6).  At  common  law  the  slip  would  constitute  a 
binding  contract.  This  however  is  not  allowed  by  the 
revenue  laws.  By  the  Act  now  in  force  on  this  subject, 
30  Vict  c.  23,  s.  7,  "  No  contract  or  agreement  for  sea 
insurance  (other  than  such  insurance  as  is  referred  to  in 
the  55th  section  of  the  Merchant  Shipping  Act  Amend- 
ment Act,  1862)  [i.e.  against  the  owners'  liability  for 
accidents  of  the  kinds  mentioned  in  s.  54  of  that  Act] 
shall  be  valid  unless  the  same  is  expressed  in  a  policy." 
And  by  s.  9  no  policy  can  be  given  in  evidence  or  admitted 
to  be  good  or  available  in  law  or  in  equity  unless  duly 
stamped.  The  part  of  the  Act  which  gives  rise  to  the 
peculiar  results  we  are  about  to  consider  is  the  7th  section. 
The  9th  section  is  in  the  same  language  as  other  revenue 
enactments  relating  to  instruments  chargeable  with  stamp 
duties  (c) :  and  like  those  enactments,  it  does  not  affect 
any  rights  or  remedies  directly,  but  only  in  an  indirect 
manner  by  establishing  an  arbitrary  rule  of  evidence. 

The  earlier  statutes  on  the  matter  now  before  us  were 
differently  worded,  and  made  every  contract  of  insurance 
"  null  and  void  to  all  intents  and  purposes  **  which  was  not 
written  on  duly  stamped  paper  or  did  not  contain  the  pre- 
scribed particulars.  (35  Geo.  3,c.  63,  ss.  11, 14 ;  54  Geo.  3, 
c.  144,  s.  3 :  the  latter  statute  was  expressly  pointed,  as 
appears  by  the  preamble,  against  the  practice  *'  of  using 
unstamped  slips  of  paper  for  contracts  or  memorandums  of 


(a)    For  the   form   of   this,   see 
L.  R.  8  Q.  B.  471,  9  Q.  B.  420. 
(6)  See  L.  R.  8  Ex.  199. 


(e)   See   the   Stamp    Act,  1870, 
83  &  34  Vict,  c  97,  s.  17. 
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insurance,  previously  to  the  insurance  being  made  by 
regular  stamped  policies.")  It  was  settled  on  these  statutes 
that  the  preliminary  slip  could  not  be  regarded  as  having 
any  effect  beyond  that  of  a  mere  proposal  (a) :  and  it  was 
even  held  that  the  slip  could  not  be  looked  at  by  a  court 
of  justice  for  any  purpose  whatever  (6).  The  change  in 
the  language  of  the  existing  statute  (which  repealed  the 
earlier  enactments)  has  given  the  Courts  the  opportunity 
of  adopting  a  more  liberal  construction  without  actually 
overruling  any  former  authorities. 

Since  the  Act  of  30  Vict,  the  fact  has  been  judicially  Modem 
recognized  that  the  slip  is  in  practice  and  according  to  the  "^^  the 
understanding  of  those,  engaged  in  marine  insurance  the  "^P" 
complete  and  final  contract  between  the  parties,  fixing  the 
terms  of  the   insurance   and   the   premium,  and  neither 
party  can  without  the  assent  of  the  other  deviate  from 
the  terms  thus  agreed   on  without  a  breach   of  faith. 
Accordingly,  though  the  contract  expressed  in  the  slip  is 
-not  valid,  that  is,  not  enforceable  at  law  or  in  equity,  it 
may  be  given  in  evidence  wherever  it  is,  though  not  valid, 
material  (c).     In  the  case  referred  to  the  slip  was  admitted  To  explain 
to  show  whether  the  intention  of  the  parties  was  to  insure  of  partieB. 
goods  by  a  particular  named  ship   only,   or  by  that  in 
which  they  might  be  actually  shipped,  whatever  her  name 
might  be.     A  still  more  important  application  of  the  same  To  fix  true 
principle  was  made  in  Cory  v.  Patton  (cf),  where  it  was  co^Lt. 
held  that  the  time  when  the  contract  is  concluded  and  the 
risk  accepted  is  the  date  of  the  slip,  at  which  time  the 
underwriter  becomes  bound  in  honour,  though  not  in  law, 
to  execute  a  formal  policy ;  that  the  Court,  when  a  duly 
stamped  policy  is  once  before  it,  may  look  to  the  slip  to 
ascertain  the  real  date  of  the  contract ;  and  therefore  that 


(a)  See  per  Willes,  J.  in  Xenos  v.  (c)   Per  Cur.   lonicUs  v.  Pacific 

Wickham,  L.  R.  2  H.  L.  296,  314,  Insaraivce   Co.  L.  R.  6  Q.  B.  674, 

SmUKb  cfc  4  Ch.  611.  685,  aflfd.  in  Ex.  Ch.  7  Q.  B.  517. 

(6)    See    per   Blackburn,    J.    in  (rf)  L.  R.  7  Q.  B.  304,  Bee  further 

Fisher  v.  Liverpool  Marine  Insurance  8.  c.  9  Q.  B.  677.' 
Ci;.  L.  R.  8  Q.  B.  469,  474. 
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if  a  material  fact  comes  to  the  knowledge  of  the  assured 
after  the  date  of  the  slip  and  before  the  execution  of  the 
policy,  it  is  not  his  duty  either  in  honour  or  in  law  to 
disclose  it,  and  the  non-disclosure  of  it  does  not  vitiate 
the  policy.  This  holds  though  after  the  completion  of  the 
contract  by  the  slip  a  new  term  be  added  for  the  benefit  of 
Collateral  the  underwriters  (a).  The  same  doctrine  has  been  con- 
of  the^  sidered  and  allowed,  though  not  directly  applied,  in  other 
doctrine,  cases.  In  Fisher  v.  Liverpool  Marine  Insurance  Co.  (6) 
the  slip  had  been  initialed  but  the  insurance  company  had 
executed  no  policy.  In  the  case  of  an  insurance  with 
private  underwriters  it  is  the  duty  of  the  broker  of  the 
assured  to  prepare  a  properly  stamped  policy  and  present 
it  for  execution.  But  in  the  case  of  a  company  the  policy 
is  prepared  by  the  company,  executed  in  the  company's 
office,  and  handed  over  to  the  assured  or  his  agent  on 
application.  It  was  held  that  there  was  no  undertaking  by 
the  company,  distinguishable  from  the  contract  of  ibsuranoe 
itself,  to  do  that  which  it  would  be  the  duty  of  a  broker  to  do 
in  the  case  of  private  xmderwriters;  that  the  only  agreement 
of  the  company  with  the  assured  was  one  entire  agreement 
made  by  the  initialing  of  the  slip,  and  that  as  this  was  an 
agreement  for  sea  insurance,  the  statute  applied  and  made 
it  impossible  to  maintain  any  action  for  a  breach  of  duty 
with  regard  to  the  preparation  and  execution  of  a  policy. 
In  Morrison  v.  Universal  Marine  Insmrance  Co.  (c),  the 
question  arose  of  the  effect  of  delivering  without  protest  a 
stamped  policy  pursuant  to  the  slip  after  the  insurers  had 
discovered  that  at  the  date  of  the  slip  a  material  fEict  had 
been  concealed.  It  was  held  in  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  below,  that  the 
delivery  of  the  policy  did  not  preclude  the  insurers  from 
relying  on  the  concealment,  but  that  it  was  a  question 

(a)  Liskman  v.  NorUum  Maritime  J.  dU».),  affd.  in  Ex.  Ch.  9  Q.  B.  218. 

Insurance  Co.  L.  R.  8  C.  P.  216,  (c)  L.  R.  8  Ex.  40,  in  Ex.  Oh.  •&. 

affirmedinEx.Ch.  IOC.  P.  179.  197. 

(6)  L.  B.  8  Q.  B.  469  (Blackburn, 
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properly  left  to  the  jury  whether  they  had  or  had  not 
elected  to  abide  by  the  contract.  This  implies  not  only 
that  the  rights  of  the  parties  are  determined  at  the  date 
of  the  slip,  but  that  the  execution  of  the  stamped  policy 
afterwards  has  little  or  no  other  significance  than  that  of  a 
necessary  formality  (a).  In  the  case  of  a  mutual  marine  in-  AppMca- 
surance  association,  a  letter  by  which  the  assured  undertook  winding 
to  become  members  of  the  association  was  admitted  as  part  '^P  ^* 

*         Borance 

of  one  agreement  with  the  stamped  policy,  to  show  that  oompaniea. 
the  assured  were  contributories  in  the  winding  up  of  the 
association  (&).  In  the  winding  up  of  another  such  asso- 
ciation a  member  has  been  admitted  as  a  creditor  for  the 
amount  due  on  his  policy,  though  unstamped,  when  the 
liability  was  admitted  by  entries  in  the  minute  books  of 
the  association,  which  seem  to  have  been  considered 
equivalent  to  an  account  stated  (c). 

It  has  already  been  observed  that  the  general  revenue  Stamp 
laws  as  to  stamp  duties  are  on  a  different  footing.  How-  general 
ever  their  effects  may  in  one  or  two  cases  resemble  to 
some  extent  those  which  under  the  present  head  we  have 
attempted  to  exhibit  Thus  if  an  unstamped  document 
combines  two  characters  (as,  for  instance,  if  it  purports  to 
show  both  an  account  stated  and  a  receipt)  and  if  in  one 
of  those  characters  it  requires  a  stamp,  and  in  the  other 
not,  it  may  be  given  in  evidence  in  the  second  character 
for  any  purpose  unconnected  with  the  first  (d). 

In  a  case  where  the  parties  to  an  agreement  in  writing  Variation 
had  afterwards  varied  its  terms  by  a  memorandum   iug^^nt 
writing,  and   the  memorandum   was   not    stamped,   the  ^" 
plaintiff  joined  in  his  action  a  count  on  the  agreement  in  agree- 
its  original  form  and  another  on  the  agreement  as  varied:  ™^** 
and  when  it  appeared  by  his  own  evidence  that  the  memo- 
randum did  materially  alter  the  first  agreement,  but  was 

(a)  See  the  judgment  of  Cleasby,  {d)  Matheton  v.  Rou,  2  H.  L.  O. 

B.  in  the  Conrt  below,  L.  R.  8  Ex.  286,  and  see  Chitty  on  Contracts, 

at  p.  60.  125    (10th    ed.).       Cp.    and    dist. 

(6)  Bhjth  <k  Co.'s  ca.  13  Eq.  529.  Whiting  to  Looma  (C.  A.),  17  Ch. 

(c)  MaHin*8  ckiro,  14  Eq.  148.  D.  10. 
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unavailable  for  want  of  a  stamp,  it  was  held  that  he  could 
not  fall  back  on  the  agreement  as  it  originally  stood  (a). 
Neither  this  decision,  nor  the  earlier  authorities  on  which 
it  rested,  were  referred  to  in  Noble  v.  Ward  (6).  In  that 
case  there  was  a  substituted  agreement  which  was  void 
under  s.  17  of  the  Statute  of  Frauds:  and  it  was  held  that 
as  the  parties  had  no  intention  of  simply  rescinding  the 
former  agreement,  that  former  agreement  remained  in 
force.  The  two  cases,  if  they  can  stand  together,  must  do 
so  by  reason  of  the  distinction  between  a  contract  the 
record  of  which  is  unavailable  for  want  of  a  stamp,  and  an 
agreement  which  is  void  from  its  inception. 

In  a  much  litigated  case  of  Evans  v.  Protheiv  (c)  the 
question  arose  whether  a  document  purporting  to  be  a 
receipt  for  purchase-money  on  a  sale  of  land,  but  insuffi- 
ciently stamped  for  that  purpose,  can  be  admitted  as 
evidence  to  prove  the  existence  of  an  agreement  for  sale: 
but  the  form  in  which  it  arose  was  unfortunately  ill  suited 
for  the  attainment  of  a  final  and  satisfactory  decision.  The 
existence  of  the  agreement  was  in  issue  on  a  trial  directed 
by  the  Court  of  Chancery:  the  document  above  men- 
tioned was  tendered  as  proof  and  objected  to:  the  jury 
found  in  favour  of  the  agreement,  and  a  new  trial  was 
applied  for.  This  was  granted  by  Lord  Cottenham:  on 
the  second  trial  the  same  thing  happened  again:  Lord 
Cottenham  sent  the  case  back  to  a  third  trial,  holding  on 
each  occasion  that  the  document  was  inadmissible.  The 
third  trial  took  the  same  course  as  the  first  and  second. 
But  the  motion  for  a  fourth  trial  came  before  Lord  St. 
Leonards,  who  took  a  contrary  view  to  Lord  Cottenham 's 
and  refused  it.  The  judges  before  whom  the  applications 
came  in  the  Court  of  Chancery  in  the  first  instance,  and 


(a)  lUed  V.  Deere,  7  B.  &  C.  261. 

(6)  L.  E.  1  Ex.  117,  in  Ex.  Ch.  2 
Ex.  135 :  but  otherwise  where  the 
Bubetitnted  agreement  has  t)een 
executed  in   part;  for  this  shows 


that  the  old  one  is  gone  :  Sandtrtom 
V.  Graves,  L.  R,  10  Ex.  284. 

(c)  2  Mac.  &  G.  819, 1  D.  M.  O. 
572. 
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those  before  whom  the  issues  were  tried  at  Cardiff  assizes, 
were  also  divided  in  opinion.  The  point  must  therefore 
be  regarded  as  still  quite  unsettled,  though  the  analogy  of 
other  authorities  seems  to  favour  the  opinion  of  Lord  St. 
Leonards. 

C.  There  are  also  many  statutes  which  impose  special  C.  Sta- 
conditions  on  the  exercise  of  particular  professions  and  cond^ons 
occupations   and   the   sale  of  particular  kinds   of  goods,  affecting 
Most  of  these,  however,  are  so  framed,  or  have  been  so  feesions, 
construed,  as  to  have  an  absolutely  prohibitory  effect,  that  ^' 
is,  not  merely  to  take  away  or  suspend  the  remedy  by 
action,  but  to  render  any  transaction  in  which  their  pro- 
visions are  disregarded  illegal  and  void.     The  principles 
applicable  to  such  cases  have  been  considered  under  the 
head  of  Unlawful  Agreements  (Ch.  VI.).     In  a  few  cases, 
however,  there  is  not  anything  to  prevent  a  right  from 
being  acquired,  or  to  extinguish  it  when  acquired,  but  only 
a  condition  on  which  the  remedy  depends.     Of  this  kind 
are  the  provisions  of  the  Act  6  &  7  Vict.  c.  73,  with 
respect  to  attorneys  and  solicitors,  and  of  the  Medical  Act, 
1858  (21  &  22  Vict.  c.  90),  with  respect  to  medical  prac- 
titioners. 

By  the  6  &  7  Vict  c.  73,  s.  26,  extended  by  37  &  38  Attorneys 
Vict.  c.  68,  it  is  enacted  in  substance  that  an  attorney  or  tor8.^o8tB 
solicitor  practising  in  any  court  without  having  a  stamped  °.^«'*T^''' 
certificate  then  in  force  (as  provided  for  by  ss.  22-25,  goHcitor 
and  now  23  &  24  Vict.  c.  127,  ss.  18-23)  shall   not  be  ^^J^ 
capable  of  recovering  his  fees  for  any  business  so  done  by 
him  while  uncertificated.     This  however  does  not  make  it 
unlawful  for  the  client  to  pay  such  fees  if  he  thinks  fit, 
nor  for  the  solicitor  to  take  and  keep  them.     It  has  been 
held  that  a  defeated  party  in  an  action  who  has  to  pay  his 
adversary's  costs  is  bound  by  any  such  payment  which  has 
been  actually  made,  and  cannot  claim  to  have  it  disallowed 
after  taxation  (a).     But,  since  the  Act  of  1874  at  all  events, 

(o)  FuUalovt  V.  Parker,  12  C.  B.  N.  S.  246,  31  L.  J.  C.  P.  239,  240. 
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a  successful  party  whose  solicitor  was  uncertificated  cannot 
recover  costs  if  the  objection  is  made  on  taxation  (a). 
This  appears    to   leave    untouched   an    earlier    case  (6) 
where  it  was  decided  that  items  for  business  done  by  a 
solicitor  while  uncertificated  must  be  allowed  as  against 
the  client  in  a  taxation  on  the  client's  own  application; 
for  the  client  submits  to  pay  what  shall  be  found  due,  not 
only  what  the  solicitor  might  have  sued  for,  and  the  debt 
is  not  destroyed.     Proceedings  taken  by  a  solicitor  who 
has  not  renewed  his  certificate  cannot  be  on  that  account 
set  aside  as  irregular  (c).     It  is  said  that  an  attorney  can 
have  no   lien  for  business  done  by  him  while  uncerti- 
ficated {d).     But  the  case  cited  for  this  (e)  was  on  the 
earlier  Attorneys  Act,   37   Geo.  3,  c.   90,  by  which  the 
admission  of  an  attorney  neglecting  to  obtain  his  certifi- 
cate as  thereby  directed  was  in  express  terms  made  void 
(s.  31):  it  was  held  that  under  the  special  circumstances 
of  the  case  (which  it  is  unnecessary  to  mention)   there 
had  been  a  neglect  within  the  meaning  of  the  statute  so 
that  the  attorney's  admission  was  void,  and  that  he  must 
be  regarded  as  having  been  off  the  roll  of  attorneys.     He 
was  therefore,  as  a  necessary  consequence,  incapable  of 
acquiring  any  right  whatever  as  an  attorney  while  thus 
disqualified.     It  is  submitted  that  under  the  modem  Act 
there  is  no  reason  for  depriving  an  uncertificated  solicitor 
of   his  lien,   at  any  rate   in  the  absence  of  any  wrong 
motive  or  personal  default  in  the  omission  to  take  out  the 
certificate. 
As  to  time      Apart  from  this,  a  solicitor  cannot  in  any  case  sue  for 
fop^ooefs.    costs  till  a  month  after  the  bill  has  been  delivered  (G  &  7 
Vict.  c.  73,  8.  37),  unless  authorized  by  a  judge  to  sue 
sooner  on  one  of  certain  grounds  now  much  enlarged  by 
the  Legal  Practitioners  Act,  1875,  38  &  39  Vict.  c.  79. 


(o)    Pmder     y.     Monnumthskire  {d)  Chitty's  Archbold's    Pr.  d9, 

Canal  Co,  4  Q.  B.  D.  334.         .  ed.  1866. 

(6)  iZe /on€«,  9  Eq.  63.  (f)   WiUonv,  Chambet%  7  A.  kE. 

(c)  SparUng  v.  Brereton,  2  Eq.  64.  524. 
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(The  special  agreements  between  solicitor  and  client 
made  lawfiil  by  the  Act  of  1870  belong  to  a  diflRerent 
category,  as  they  cannot  be  sued  on  as  contracts  at  alL 
See  below,  p.  641). 

The  rights  of  medical  practitioners  now  depend  on  the  Medical 
Medical  Act,  1858,  and  (in  England  only)  the  Apothecaries  doners. 
Act,  55  Geo.  3,  c.  194.     Before  the  Medical  Act  the  state  Common 

law  as  to 

of  the  law,  so  far  as  concerned  physicians  (but  not  surgeons  phymdaim. 
or  apothecaries)  was  this.  It  was  presumed,  in  accordance 
with  the  general  usage  and  understanding,  that  the  services 
of  a  physician  were  honorary,  and  were  not  intended  to 
create  any  legal  obligation :  hence  no  contract  to  pay  for 
them  could  be  implied  from  his  rendering  them  at  the 
request  either  of  the  patient  or  of  a  third  person.  But 
this  was  a  presumption  only,  and  there  was  nothing  con- 
trary to  law  in  an  express  contract  to  pay  a  physician  for 
his  services,  which  contract  would  eflfectually  exclude  the 
presumption  (a). 

The  Medical  Act,  1858  (21  &  22  Vict.  c.  90),  s.  31,  ^^^^"^ 
enacts  that  every  person  registered  under  the  Act  shall  be  Act,  1858. 
entitled  according  to  his  qualification  to  practise  medicine, 
&c.,  and  to  recover  reasonable  charges  for  professional  aid, 
&c. :  but  it  is  provided  that  any  college  of  physicians  may 
pass  a  by-law  that  none  of  their  fellows  or  members  shall 
be  entitled  to  sue  "  in  manner  aforesaid."  The  effect  of 
this  enactment  is  to  put  an  end  to  the  presumption  of 
honorary  employment  which  formerly  existed  (6).  It 
remains  competent  however  for  a  medical  man  to  attend  a 
patient  on  the  understanding  that  his  attendance  shall 
be  gratuitous,  and  whether  such  an  undei-standing  exists 
or  not  in  a  disputed  case  is  a  question  of  fact  for  a 
jury  (c). 

By  the  Act  55  Geo.  3,  c.  194,  a  21,  an  apothecary  can-  Apothe- 
not  recover  his  charges  without  having  a  certificate  from  55  q^^  ^ 

[a)  Veitch  v.  RuBtdl,  3  Q.  B.  928,      82  L.  J.  Ex.  182.    See  judgment  of 
12  L.  J.  Q.  B.  13.  Martin,  B. 

(6)  Qihbon  v.  Budd,  2  H.  &  C.  92,  (c)  Gibbon  v.  Budd,  last  note. 
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the  Apothecaries'  Society  :  and  this  is  not  repealed  by  the 

Medical  Act  (a).     Moreover  s.  31   of  the   Medical   Act 

enables  a  practitioner  to  sue  only  "  according  to  his  qvuJi- 

w      fication/'  and  a  qualification   in   one  capacity   does    not 

entitle  him  to  sue  for  services  rendered  in  another  (6). 

Does  8.  31       It  may  perhaps  be  doubted  whether  the  "  reasonable 

Medical     charges'*  of  8.  31  include  remuneration  for  which    there 

Act  extend  ig  ^n   express  contract :   for    as    to    this   there    was   no 

to  express  .         «  ,  i .  a       •       ^r  • 

contracts  ?  necessity  for  any  enabling  enactment.  Agam  tins  ques- 
tion arises :  can  a  patient  who  has  expressly  contracted 
to  pay  his  physician  avail  himself  of  this  section  to 
refuse  payment  on  the  ground  of  the  charges  being  un- 
reasonable ?  Then,  if  the  proviso  as  to  coll^ate  by-laws 
is  to  be  taken  as  applicable  only  to  the  same  matter 
as  the  enactment  which  it  qualifies,  it  may  possibly  follow 
that  there  is  no  power  for  a  college  to  make  a  by- 
law to  restrain  a  fellow  or  member  from  suing  on  an 
express  contract.  It  seems  more  probable,  however,  that 
s.  31  should  be  read  together  with  the  following  section 
(s.  32)  and  taken  as  co-extensive  with  it.  That  section 
enacts  that  no  practitioner  shall  recover  any  chat^e  for 
medical  or  surgical  advice,  &c.  unless  he  proves  that  he  is 
registered  under  the  Act  (c).  And  this  at  all  events 
includes  express  as  well  as  implied  contracts  ;  it  also 
includes  contracts  made  with  any  third  person  who  is  to 
pay  for  medical  attendance  as  well  as  those  made  with  the 
patient  himself.  In  Alvarez  de  la  Rosa  v.  Prieto  (d)  the 
plaintiff  was  a  Spanish  practitioner  domiciled  in  England 
but  unregistered,  and  he  had  agreed  >vith  the  defendant, 

(a)  See  decisions  on  this  Act  col-  v.   ffongeltyt  L.   R.   10  Q.  B^   6^ 

lected,  1  Wms.  Saond.  513-4.  decisively  and  at  all  events  as   to 

{b)  Leman  v.  Fletcher,   L.   R.  8  i^thecaries;  for  an  unrepealed  sec- 

Q.  B.  319.  tion  of  the  Apothecaries  Act  (55 

(c)  It  was  held  not  necessary  that  Greo.  3,  c.  194,s.  20)  expressly  forbids 

the  practitioner  should  have  been  unqualified  persons  to  practise:  imd 

registered  at  the  time  of  rendering  in  Uie  dear  opinion  of  the  Court  on 

the  services   sued  for   if   he  oould  the  construction   and  intention  ol 

prove  that  he  was  actually  registered  the  Medical  Act  also, 
at  the  time  of  the  trial  in  Turner  v.  (d)  16  0.  B.  N.  S.  678,  33  L.  J. 

JieynaU,  14  C.  B.  N.  S.  328, 82  L.  J.  C.  P.  262. 
0.  P.  164.     But  see  corUra,  Leman 
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who  was  the  chief  medical  oflScer  of  a  Peruvian  ship  of 
war  lying  in  the  Thames,  to  take  the  medical  charge  of 
the  men  on  board  for  a  fixed  monthly  sum  during 
the  defendant's  absence.  It  was  held  that  this  con- 
tract fell  within  the  Act  and  the  plaintiflF  could  not  re- 
cover. It  made  no  difference  that  the  defendant  was  a 
medical  man,  for  the  plaintiff  was  not  his  assistant  but 
was  acting  independently,  and  merely  looked  to  him  for 
payment.  It  waa  also  argued  that  the  contract  should 
be  governed  not  by  the  law  of  England  but  by  the  law 
of  Peru:  but  the  court  held  that  since  s.  32  of  the 
Medical  Act  was  part  of  the  lex  fori  of  the  country 
where  the  remedy  was  sought,  the  general  rule  that 
the  lex  fori  governs  the  remedy  must  be  applied.  Cp. 
the  decision  on  s.  4  of  the  Statute  of  Frauds  in  Lerov.x  v! 
Brown  (a). 

By  the  Austrian  Code  (§  879)  special  agreements  for 
remuneration  between  a  physician  or  surgeon  and  his 
patient,  as  well  as  between  a  lawyer  and  his  client,  are 
null  and  void. 

The  general  result  is  that  according  to  the  modem  law  General 
there  is  no  presumption  against  the  existence  of  a  contract  ^  mescal 
to  remunerate  a  medical  attendant  for  his  services,  but  "^o"^** 
registration  under  the  Medical  Act,  and  also  the  proper 
special  qualifications  for  the  special  branch^f  practice  in 
which  the  services  are  rendered,  (which  registration  and 
qualification,  according  to  the  later  and  better  opinion, 
must  exist  at  the  time  the  services  are  rendered)  (6),  are 
conditions  precedent  to  his  recovering  anything  for  such 
services  on  a  contract  either  express  or  implied  :  and  the 
right  to  recover  on  an  implied  contract  at  all  events  (and 
probably  also  on  an  express  one)  may  be  excluded  in  the 
case  of  fellows  or  members  of  any  college  of  physicians  by 
a  prohibitive  by-law  (c).     Moreover  it  seems  probable  that 

(a)  12  C.  B.  801, 22  L.  J.  0.  P.  1;  (<?)  Such  a  by-law  has  been  passed 

fupro,  p.  618.  (as  to  fellows  only)  by  the  Hoyal 

(6)  Leman  v.  ffouseley,  L.  R  10  College  of  PhysiciaDs  in  London. 
Q.  B.  66. 
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even  an  express  contract  is  subject  to  the  condition  of  the 
charges  being  reasonable.  ' 

8.  No  3.  We  now  come  to  the  cases  in  which  some  positive 

aU™w^     rule  of  law  or  statutory  enactment  takes  away  the  remedy 
altogether. 

The  only  cases  known  to  the  writer  in  which  there  is  a 
rule  of  law  to  this  effect  independent  of  any  statute  are 
those  of  the  remuneration  of  barristers  engaged  as  advocates 
in  litigation,  and  (to  a  limited  extent)  of  arbitrators. 
Arbitra-         With  regard  to  arbitrators  the  better  opinion  appears  to 
***"•  be  that  they  are  in  the  same  condition  as  physicians  were 

at  common  law.    It  is  said  that  an  arbitrator  cannot  recover 
on  any  implied  contract  for  his  remuneration,  but  there  is 
bo  doubt  that  he  can  sue  on  an  express  contract  (a). 
Barristere.       The  position  of  a  barrister  is  different 

The  opinion  was  indeed  not   untenable,  until   quite 
recently,  that  in   the  case   of  counsel,  as  in  that  of  a 
physician,  there  was  a  presumption  of  purely  honorary 
employment,  derived    from    the   custom  of   the   profes- 
sion, but    that  this  presumption   would  be  excluded  by 
proof  of  an  express  contract.     So  Lord  Denman  seems  to 
have  been  inclined  to  think  in  Veitch  v.  Russell  (6)  :  and 
a  modem  case  of  Hohart  v.  Butler  in  the  Irish  Exchequer, 
though  it  did  not  decide  the  point,  proceeded  to  some 
extent  on  the  same  assumption  (c). 
No  remedy     But  the  decision  of  the  Court  of  Common  Pleas  in 
^^^     Kennedy  v.  Broun  (d)  has  established  the  unqualified 
respect  of  doctrine  that  "  the  relation  of  counsel  and  client  renders 
bu^^     the  parties  mutually  incapable  oi  making  any  legal  con- 
tract of  hiring  and  service  concerning  advocacy  in  litiga- 
tion."   The  request  and  promises  of  the  client,  even  if 
there  be  express  promises,  and  the  services  of  the  counsel, 
"  create  neither  an  obligation  nor  an  inception  of  obligation, 

(a)  Hoggim  v.   Owdon,  8  Q.  B.  (e)  9  Ir.  C.  L.  167. 

466,  11  L.  J.  Q.  B.  286;   VeUeh  v.  (d)  18  C.  B.  N.  S.  677,  32  L.  J. 

Ru*»eU,  ib.  928,  12  L.  J.  Q.  B.  18.  C.  P.  187. 

{b)  See  last  note. 
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nor  any  inchoate  right  whatever  capable  of  being  completed 
and  made  into  a  contract  by  any  subsequent  promise." 

On  the  other  hand  there  is  apparently  no  reason  toDiBtinc- 
doubt  the  validity  of  an  express  contract  to  remunerate  a  b^^l^Jter^ 
barrister  for  services  which,  though  to  some  extent  of  a  *ct8  as 
professional  kind,  and  involving  the  exercise  of  professional  &c.         ' 
knowledge,  do   not  involve  any  relation  of  counsel  and 
client  between  the  contracting  parties  :  as  when  a  barrister 
acts  as  arbitrator  or  returning  oflScer  (a).     The  want  of 
attending  to  this  distinction  has  led  to  such  cases  being 
cited  as  authorities   for  the  general  proposition   that  a 
barrister  can  recover  fees  on  an  express  contract. 

Moreover,  it  has  been   argued  that  an   express  con-  Express 
tract    even    between    counsel    and   client    may    still    be^^^Q^^ 
good  as  to  non-litigious  business.     A  claim  of  this  sort  <^.*^  »o»- 
made   against  an  estate   under  administration  was  dis-bSrineas: 
posed  of  by  Giflfard,  L.  J.  on  the  ground,  which  was  suffi-  S"- 
cient  for  the  particular  decision,  that  at  all  events  a  solicitor 
has  no  general  authority  to  bind  his  client  by  such  a  con- 
tract :  but  he  also  observed  that  such  applications  had  never 
been  successful,  and  expressed  a  hope  that  they  never  would 
be  (6).    And  it  must  be  remembered  that  although  the  rule 
laid  down  in  Kennedy  v.  Broun  is  in  its  terms  confined 
to  litigation,  and  the  word  advocate,  not  counsel,  is  studi- 
ously used   throughout   the  judgment,  yet  the  rule   is 
founded  not  on  any  technical  distinction  between  one  sort 
of  business  and  another,  nor  on  any  mere  presimiption,  but 
on  a  principle  of  general  convenience  supported  by  un- 


(a)  Hoggins  y.  Gordon,  8  Q.  B.  171,  18  L.  J.  Q.  B.   858,  shows 

466, 11  L.  J.  Q.  B.  286;  £gan  v.  only  that  there  is  no  absolute  rule  of 

Guardians  of  Kensington  Union,   8  law  that  in  a  dvil  cause  a  barrister 

Q.  R  935,  n.  may  not  be  instructed  directly  by 

(6)  Mostyn  v.  Mostyn,  5  Ch.  457,  the  client,  and  throws  no  light  what- 

459.     It  may  be  well  to  warn  the  ever  on  any  question  of  a  r^t  to 

reader  that  the  cases  there  referred  recover  fees.    Ifobart  v.  BuUer  was 

to  in  argument  in  favour  of  the  relevant    enough,    but    the  wrong 

counsers  claim  are,  with  the  sole  way :  for  it  was  reaUy  a  decision 

exception  of  Hobart  v.  Butler,  9  Ir.  against  a  similar  claim  and  on  an 

C.  L.  157,  irrelevant.    For  instance  almost  identical  point. 
Doe  d.  BenneU  v.  ffale,  15  Q.  B. 
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broken  custom.  No  doubt  it  may  be  said  that  some  of  the 
reasons  given  for  the  policy  of  the  law  do  not  apply  in 
their  full  extent  to  non-litigious  business  (a).  But  on  the 
whole  there  is  reason  to  suppose  that  English  courts  of 
justice  are  more  likely  to  extend  than  to  narrow  the  scope 
of  the  leading  decision,  called  by  the  late  L.  J.  Giffard  "  a 
landmark  of  the  law  on  this  subject "  (6),  if  at  any  future 
time  the  occasion  presents  itself. 
Rights  of  ^  There  is  no  express  authority  to  show  whether  a  barrister 
as  agi^nst  ^^  ^^  Cannot  contract  with  his  client's  solicitor  for  payment 
soUcitor:  of  his  fees  any  more  eflFectually  than  with  the  client  him- 
self. It  is  apprehended  that,  inasmuch  as  counsel's  ser- 
vices are  given  not  to  the  solicitor  but  to  the  client,  there 
would  be  no  consideration  to  support  such  a  contract 
unless  the  solicitor  had  actually  received  the  fees  from  the 
client  In  that  case  it  is  difficult  to  see  on  what  ground  of 
principle  or  policy  the  barrister  should  not  be  legally  entitled 
to  them  as  money  received  by  the  solicitor  for  his  use.  A 
barrister  has  in  fact  been  admitted  to  prove  in  bankruptcy 
against  the  estate  of  a  firm  of  solicitors  for  fees  (apparently 
for  conveyancing,  not  litigious  business)  which  had  been 
actually  paid  by  clients  to  the  bankrupts  before  the  bank- 
ruptcy (c).  If  this  be  right,  it  is  also  difficult  to  see  why 
an  express  promise  by  the  solicitor  to  pay  such  fees,  or  an 
account  stated  between  the  solicitor  and  the  counsel  in 
respect  of  them,  should  not  be  binding.  On  the  other 
hand  the  Court  of  Common  Pleas  has  refused  to  exercise 
a  summary  jurisdiction,  on  the  motion  of  the  client,  to 
compel  an  attorney  to  pay  to  counsel  fees  alleged  to  have 
been  paid  by  the  client,  or  else  to  return  them  to  the 
client  (d).    The  case,  however,  was  a  peculiar  one  and  goes 

(a)  In  addition    to    Kennedy  v.  wotild    however    be   eqxiaUy  iomp- 

Broun,  see  Morris  v.  HutUf  1  Chitty  plicable  to  an  express  and  nnoon- 

544,  550,  554,  where  the  rule  is  put  ditlonal  contract    to  pay  fees  to 

on  the  ground  that  the  remuneration  advocacy,  if  made  before  the  onn* 

of  the  counsel  ought  to  be  inde-  mencement  of  the  litigatiott. 

pendent  of  the  result  of  the  cause,  (b)  Moatyn  v.  MoHyn,  supra, 

and  therefore  counsel  should  rely  {c)  /te  iTott,  2  Jur.  N.  S.  1076. 

on  prepayment  alone.    This  reason  (d)  Be  Angdl,  29  L.  J.  C.  P.  227. 


Digitized  by  VjOOQ IC 


counsel's  fees.  641 

but  a  very  little  way  towards  answering  the  general 
question.  In  the  argument  of  Hohart  v.  Butler  (a)  two 
unreported  (presumably  Irish)  cases  were  cited  to  show 
that  a  barrister  has  a  remedy  in  some  form,  it  does  not 
appear  what,  to  recover  fees  which  have  been  received 
by  the  solicitor.  The  Court  expressed  no  opinion  as  to 
their  authority. 

It  is  hardly  necessary  to  add  that  although  counsel's  Recogni- 
fees  cannot  be  recovered  in  any  way  by  action,  except  oomirol's 
possibly  in  some  of  the  cases  which  have  been  mentioned  ^®"  *? 
as  still   doubtful,  the   propriety  of  paying  such  fees  is  of  costa. 
judicially  recognized  by  the  constant  practice  of  the  courts 
in  the  taxation  of  costs  :  and  the  solicitor  needs  no  autho- 
rity fi'om  the  client  beyond  his  general  retainer  to  enable 
him  to  retain  and  pay  counsel  and  charge  the  fees  to  his 
client  (6).     The  payment  of  counsel's  fees  may  in  this 
manner  be  indirectly  enforced  either  against  the  client 
himself  or  against  an  imsuccessful  adversary  who  is  liable 
for  the  taxed  costs. 

Notwithstanding  the  strong  expressions  used  by  the 
Court  in  Kennedy  v.  Broun  (c),  the  judicial  notice  thus 
taken  of  the  obligation  of  a  client  to  pay  his  counsel 
seems  to  be  alone  quite  sufficient  to  warrant  us  in  treating 
it  here  as  being,  though  imperfect,  in  the  natiu"e  of  a 
legal  duty,  and  on  a  different  footing  from  a  mere  moral 
obligation. 

By  the  Attorneys  and  Solicitors  Act,  1870  (33  &  34  Special 
Vict.  c.  28)  special  agreements  for  remimeration  between  ^^" 
solicitor  and  client  are  made  lawful  (s.  4)  and  in  a  qualified  ^t^een 


manner  enforceable.   They  cannot  be  sued  upon  as  ordinary  and  client 

under  th 
^  statute. 


contracts,  but  the  procedure  is  by  motion  or  petition,  when  ^°*^®^  ***® 


the  Court  may  enforce  the  agreement  if  it  appears  to  be 
in  all  respects  fair  and  reasonable,  or  otherwise  set  it 
aside.     In  the  last  case  the  Court  may  direct  the  costs  of 

(a)  9  Ir.  C.  L.  157.  (c)  13  C.  B.  N.  S.  677,  82  L.  J. 

(6)  See  Mwris  v.  Hunt,  1  Chitty      C.  P.  137. 
644. 

T  T 
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the  business  inchuled  in  the  agreement  to  be  taxed  in  the 
regular  way  (ss.  8,  9).  Where  there  is  an  agreement  to 
employ  a  solicitor  on  certain  terms  at  a  future  time,  this 
does  not  prevent  the  solicitor  from  suing  the  client  in  a 
court  of  law  if  the  client  refuses  to  let  him  transact  the 
business  at  all.  The  Act  applies  only  to  that  part  of  an 
agreement  which  fixes  the  mode  of  payment  for  work 
done  (a). 
Voidable  Since  the  Infants  Relief  Act,  1874,  any  contract  of  an 
of  kifante  in^Mit  voidable  at  common  law  and  affirmed  by  him  on 
affirmed  at  attaining  his  majority  must  be  reckoned  as  an  imperfect 
obligation  of  this  class,  viz,  on  which  there  has  not  been 
and  cannot  be  any  remedy.  The  special  features  of  this 
subject  have  been  already  considered  (6),  and  there  is 
nothing  to  add  except  that  the  general  principles  set 
forth  in  the  present  chapter  seem  to  be  applicable  to  these 
as  well  as  to  other  agreements  of  imperfect  obligation. 


Other  There  are  sundry  other  cases  of  a  less  important  kind  in 

where  con-  which  the  remedy  naturally  attached  to  a  contract  is  taken 
tract  not  away  by  statute,  without  the  contract  itself  being  forbidden 
remedy      or  avoided. 

S^BUtli^  By  the  Act  24  Geo.  2,  c.  40,  s.  12,  commonly  known  as 
Small  the  Tippling  Act,  no  debt  can  be  recovered  for  spirituous 
^^Wte^b'^  liquors  supplied  in  quantities  of  less  than  twenty  shillings' 
Tippling  worth  at  one  time  (c).  The  County  Courts  Act,  1867  (30 
Geo.  2  •  &  31  Vict.  c.  142,  s.  4),  similarly  enacts  that  no  action 
for  beer,  shall  be  brought  in  any  court  for  the  price  of  beer  or  other 
County  specified  liquors  ejusdem  generis  consumed  on  the  pre- 
Act!^867  ^^^^^'  ^^  ^^^  ^^  ^^^-  2  applies  whether  the  person  to 
whom  the  liquor  is  supplied  be  the  consumer  or  not  (d). 


(a)  Rees  v.    WUliams,  L.   R.   10  exception  ia  made  in  favour  of  sales 

Ex.  200.    By  the  terms  of  the  Act  of  spiritnoos  liquor  not  to  be  con- 

the  agreement  must  be  in  writing,  sumed  on  the  premises,  and  delivered 

and  it  seems  it  must  be  signed  by  at  the  ptirchaser  s  residence  in  quan- 

both  parties  :  Ex  parte  MunrOf  1  Q.  tities  of   not  less   than  a  reputed 

B.  D.  724.  quart 

(6)  Supra,  Chap.  II.,  p.  60.  [d)  Hugha  v.  Done  or  Doane,  I 

{€)  By   26  &  26  Vict.  c.  38  an  Q.  B.  294,  10  L.  J.  Q.  B.  65. 
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As  these  enactments  do  Dot  make  the  sale  illegal,  money 
which  has  been  paid  for  spirits  supplied  in  small  quantities 
cannot  be  recovered  back  (a).  A  debt  for  such  supplies 
was  once  held  to  be  an  illegal  consideration  for  a  bill  of 
exchange  (6) :  but  this  decision  seems  dictated  by  an  ex- 
cess of  zeal  to  carry  out  the  policy  of  the  Act,  and  is 
possibly  questionable.  In  a  later  case  at  Nisi  Prius  (c) 
Lord  Tenterden  held  that  where  an  account  consisted  partly 
of  items  for  spirituous  liquors  within  the  Tippling  Act,  and 
partly  of  other  items,  and  payments  had  been  made  gene- 
rally in  reduction  of  the  account,  the  vendor  was  at  liberty 
to  appropriate  these  payments  to  the  items  for  liquor,  so 
as  to  leave  a  good  cause  of  action  for  the  balance ;  thus 
treating  these  debts,  like  debts  barred  by  the  Statute  of 
Limitation  of  James  L,  as  existing  though  not  recoverable. 

The  writer  is  not  aware  of  any  decision  on  the  modem 
enactment  as  to  beer,  &c.,  in  the  County  Courts  Act,  1867. 

By  the  Trade  Union  Act,  1871  (34  &  35  Vict.  c.  31)  Trade 

s.  4,  certain  agreements  therein  enumerated  and  relating  JJJJJ^. 

to  the  management  and  operations  of  trade  unions  cannot  menta 

be  sued  upon,  but  it  is  expressly  provided  that  they  are  Trade 

not  on   that  account  to   be   deemed  unlawful.     In  this  V'!?^?^.,, 
.     ,    ,    ,  ,  ,       .     .         Act,  1871. 

enumeration  are  included  agreements  to  pay  subscriptions. 

It  has  also  been  decided  that  a  member  of  a  trade  union 
who  complains  of  having  been  wrongfully  expelled  cannot 
be  reinstated  by  the  Court,  though  this  may  be  done  in 
the  case  of  a  club  or  other  voluntary  association  holding 
property  for  purposes  lawful  at  common  law,  on  the  ground 
of  the  expelled  member  being  deprived  of  a  right  of  pro- 
perty (d).  Practically  trade  union  subscriptions  are  thus 
placed  on  the  same  footing  as  subscriptions  to  any  club  which 
is  not  proprietary  (e).  So  far  as  we  are  aware  there  is 
nothing  in  principle  against  the  payment  of  subscriptions 

(a)  PhapoUy.J(mei,2A.k'E,il,  482. 

(6)  ScoU  V.  GtUmorty  8  Taunt.  226.  (e)  In  the  case  of  a  proprietary 

{c)  OrooHhanks  v.  RosCy  6  C.  &  P.  chib  the  pn»prietor  can  sue  :    see 

19.  Rofjgett  v.  BUhop,  2  C.   &  P.  343, 

(d)  Jiighy  v.  Conrutl,  14  Ch.  D.  RaggeU  v.  Mtagrave,  ib.  556. 

T  T  2 
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to  a  club  being  legally  enforced :  but  it  would  in  most 
cases  be  extremely  difficult,  if  not  impossible,  to  ascertain 
who  were  the  proper  persons  to  sue  (a).    The  same  difficulty 
exists  in  the  case  of  any  numerous  unincorporated  associa- 
tion.  But  this  belongs  to  another  division  of  our  subject  (6). 
Canes  of         The  present  place  seems  on  the  whole  the  most  appro- 
knperfect   priate  One  for  mentioning  a  singular  case  which  may  be 
obliifa-       regarded  as  the  converse  of  those  we  have  been  dealing 
Effect  of    with.     A  valuable  consideration  is  given  in  the  course  of  a 
J2S^  ^W8  transaction  which  as  the  law  stands  at  the  time  is  wholly 
Mto  illegal  and  confers  no  right  of  action  on  either  party, 

made  Afterwards  the  law  which  made  the  transaction  illegal  is 
before.  repealed.  Is  the  consideration  so  received  a  good  founda- 
tion for  a  new  express  promise  on  the  part  of  the  receiver  ? 
The  question  came  before  the  Court  of  Exchequer  in  1863, 
some  years  after  the  repeal  of  the  usury  laws.  The  plaintiff 
sued  on  bills  of  exchange  drawn  and  accepted  after  that 
repeal,  but  in  renewal  of  other  bills  given  before  the  repeal 
in  respect  of  advances  made  on  terms  which  under  the  old 
law  were  usurious.  The  former  bills  were  imquestionably 
void :  but  it  was  held  by  the  Comii  (Martin,  B.  dissenting) 
that  the  original  advance  was  a  good  consideration  for  the 
new  bills.  The  question  was  thus  stated  in  the  judgment 
of  the  majority : — "  Whether  an  advance  of  money  under 
such  circumstances  as  to  create  no  legal  obligation  at  the 
time  to  repay  it  can  constitute  a  good  consideration  for  an 
express  promise  to  do  so."  And  the  answer  was  given 
thus : — "  The  consideration  which  would  have  been  suffi- 
cient to  support  the  promise  if  the  law  had  not  forbidden 
the  promise  to  be  made  originally  does  not  cease  to  be 


(a)  In  the  common  law  courts  of  sons  on  Contracts,  1.  377.    But  %&e 

some  of  the  United   States,  how-  now  CktUagt  Street  Church  v.  KmdaU, 

ever,  the  stiU  more  difficult  attempt  121  Mass.  528,  where  the  opinion 

has  been  made  to  enforce  promises  expressed  in  earlier  dicta,  that  ''it 

to  subscribe   to  public  objects   in  is  a  sufficient    consideration    that 

which  the  subscribers  had  a  common  others  were  led  to  subscribe  by  the 

interest ;  and  in  Massachusetts  and  very  subscription  of  the  defendiant,*' 

New  York   not    without    success  :  was  overruled. 
HiUiard  on  Contracts,  1.  259  ;  Par-  (6)  See  pp.  222,  240,  mpra. 
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sufficient  when  the  legal  restriction  is  abrogated.  ...  A 
man  by  express  promise  may  render  himself  liable  to  pay 
back  money  which  he  has  received  as  a  loan,  though 
some  positive  rule  of  law  or  statute  intervened  at  the 
time  to  prevent  the  transaction  from  constituting  a  legal 
debt"  (a). 

The  debt,  therefore,  which  was  originally  void  by  the 
usury  laws,  seems  to  have  been  put  in  the  same  position 
by  their  repeal  as  if  it  had  been  a  debt  once  enforceable 
but  barred  by  the  Statute  of  Limitation. 

There  is  one  other  analogy  to  which  it  is  worth  while  to  Treatment 
advert,  although  it  was  never  of  much  practical  import-  able**obii- 
ance,  and  what  little  it  had  has  in  England  been  taken  gations  at 
away  by  the  Judicature  Acts.    Purely  equitable  liabilities  law. 
have  to  a  certain  extent  been  treated  by  common  law 
courts  as  imperfect  obligations.     The  mere  existence  of  a 
liquidated  claim  on  a  trust  against  the  trustee  confers  no 
legal  remedy.     But  the  trustee  may  make  himself  legally 
liable  in  respect  of  such  a  claim  by  an  account  stated  (6), 
or  by  a  simple  admission  that  he  holds  as  trustee  a  certain 
sum  due  to  the  cestui  que  trust  (c).     A  court  of  law  has 
also  held  that  a  payment  made  by  a  debtor  without  appro- 
priation may  be  appropriated  by  the  creditor  to  an  equit- 
able debt  (d). 

It  may  be  useful  to  sum  up  in  a  more  general  form  the  Summary 
results  which  have  been  obtained  in  this  chapter.  **  resultH. 

An  imperfect  obligation  is  an  existing  obligation  which 
is  not  directly  enforceable. 

This  state  of  things  results  from  exceptional  rules  of 
positive  law,  and  especially  from  laws  limiting  the  right  to 


(a)  Plight  v.  Rcedf  1  H.  &  C  703,  the  abandonment  of  the  right  of 

716,  716 ;  82  L.  J.  Ex.  265,  269.  action  thereon. 

But  is  not  the  consideration  wholly  (b)  Topham  v.  Morecroft^  8  E.  &  B. 

past  at  the  time  of  the  promise?  972,  983;  Howard  v.  BrovmhUit  23 

The  consideration  for  accepting  a  L.  J.  Q.  B.  23. 

renewed  bill  of  exchange  is  not  the  {c)  Roper  v.  Hcilandj  3  A.  &  E.  99. 

value  received  which  was  the  con-  {d)  BotawiaU  v,  Wray,  6  Tauut. 

sideration  of  the  original  bill,  but  597* 
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enforce  contracts  by  special  conditions  precedent  or  sub- 
sequent. 

When  an  agreement  of  imperfect  obligation  is  executory, 
a  right  of  possession  immediately  founded  on  the  obliga- 
tion can  be  no  more  enforced  than  the  obligation  itself. 

Acts  done  in  fulfilment  of  An  imperfect  obligation  are 
yalid,  and  may  be  the  foundation  of  new  rights  and 
liabilities,  by  way  of  consideration  for  a  new  contract  or 
otheinivise. 

A  party  who  has  a  liquidated  and  unconditional  claim 
under  an  imperfect  obligation  may  obtain  satisfaction 
thereof  by  any  means  other  than  direct  process  of  law 
which  he  might  have  lawfully  employed  to  obtain  it  if  the 
obligation  had  not  been  imperfect. 

The  laws  which  give  rise  to  imperfect  obligations  by 
imposing  special  conditions  on  the  enforcement  of  rights 
are  generally  treated  as  part  of  the  law  of  procedure  of  the 
forum  where  they  prevail  (a),  and  as  part  of  the  lex  fori 
they  are  applicable  to  contracts  sued  upon  in  that  forum 
without  regard  to  the  law  governing  the  substance  of  the 
contract  (b),  but  on  the  other  hand  they  are  not  regarded 
in  any  other  forum. 

(a)  Contra  Savigny,  Syst  8.  270,  ments  which  are  merely  ancillary 
273.  to  revenue  hiws,  such  m  the   30 

(b)  This  (it  is  conceived)  does  not  Vict.  o.  23,  s.  7»  as  to  marine  in- 
apply  to  revenue  laws,  and  enact-  surances. 
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NoTB  A.     (pp.  1,  6.) 
Terminology  and  Fundamental  Concepiiom  of  Contract, 

In  the  two  former  editioDS  I  made  use  of  Savigny^s  definition  of  Savigny's 
Verirag  (which  can  only  be  translated  bj  Agreement,  but  in  a  wider  ^^fi°i*>/***** 
sense  than  is  known  to  any  English  writer).  It  now  seems  to  me  out  of  and  oWiyo- 
place  in  a  special  treatise  on  Contract.  In  the  third  volume  of  his  torischer 
System  Savigny  deals  in  the  most  general  way  with  the  events  capable  '^^'*"^- 
of  producing  changes  in  rights  and  duties  in  the  field  of  private  law. 
Such  events  he  calls  juristische  Thatmchen ;  an  expression  to  which 
our  own  accustomed  "  acts  in  the  law"  seems  well  fitted  to  correspond. 
To  speak,  as  some  writers  do,  of  '*  juridical  facts  **  is  to  use  language 
which  is  so  far  from  being  English  that  it  becomes  intelligible  only 
by  a  mental  re-translation  into  German.  Qreater  nicety  might  be 
obtained,  if  desired,  by  coining  the  term  "  event  in  the  law "  for 
juristische  Thatsache  in  its  widest  sense,  and  reserving  "act  in  the 
law"  for  the  species  which  Savigny  proceeds  to  mark  oflf  from  the 
genus,  namely  freie  Handlung,  or  better,  perhaps,  for  the  further 
specified  kind  of  voluntary  acts  which  manifest  an  intention  to  bring 
about  particular  legal  consequences.  Such  an  act  is  called  by  Savigny 
TVillenserklcirung,  Specifyiog  yet  more,  we  distinguish  the  acts  in 
which  the  will  of  only  one  party  is  expressed  from  those  in  which 
the  wills  of  two  or  more  concur.  This  last  species  gives  the  con- 
ception of  Vertrag,  Savigny  defines  it  as  the  concurrence  of  two  or 
more  persons  in  the  expression  of  a  common  intention,  whereby 
mutual  rights  and  duties  of  those  persons  are  determined.  "  Vertrag 
ist  die  Vereinigung  Mehrerer  zu  einer  iibereinstimmenden  Willens- 
erklarung,  wodurch  ihre  Rechteverhaltnisse  bestimmt  werden." 
(Syst.  3.  309.)  This  covers  a  much  wider  field  than  that  of  contract 
in  any  proper  sense.  Every  transaction  answering  this  description  in- 
cludes an  agreement,  but  many  transactions  answer  to  it  which  include 
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far  more:  conveyances  of  property,  for  example,  inclading  di^xxni- 
tions  inter  vivos  by  way  of  trust  and  even  gifts,  and  marriage.  A  still 
farther  specification  is  needful  to  arrive  at  the  notion  of  Contract. 
A  contract,  in  Savigny's  way  of  approaching  it,  is  an  agreement 
which  produces  or  is  meant  to  produce  an  obligation  ipbligaicTucker 
Vertrag).  It  is  thus  defined  in  his  Obligationenrecht,  §  52  (voL  iL 
p.  8)  :  *'  Vereinigung  Mehrerer  zu  einer  iibereinstinmienden  Willens- 
erklarung,  wodurch  unter  ihnen  eine  Obligation  entstehen  solL" 
Now  the  use  of  the  more  general  notion  of  Verirag^  as  Savigny 
himself  explains,  is  not  to  clear  up  anything  in  the  learning  of  cam- 
tracts.  It  is  to  bring  out  the  truth  that  other  transactions  which 
are  not  contracts,  or  which  are  more  than  contracts,  have  in  commoti 
with  them  the  character  of  consent  being  an  essential  ingredient. 
Moreover  we  should  have  to  consider,  before  adopting  tliis  termi- 
nology, the  wider  question  whether  the  retention  of  Obligations  as  a 
leading  division  can  be  justified  in  a  modem  system  of  law.  As  to 
this  I  entirely  agree  with  Prof.  Hunter  that  the  association  of  C<at- 
tracts  and  Wrongs  under  the  common  head  of  Obligation  is  in  troth 
a  historical  accident  of  Eoman  procedure.  For  us  the  law  of  Obli- 
gations, so  far  as  we  can  rationally  use  the  term,  coincides  with 
the  law  of  Contract,  including  of  course  quasi-contracts  and  duties 
annexed  by  general  rules  of  law  to  relations  arising  from  a  tine 
contract. 

For  these  reasons  Savign/s  definition,  admirable  as  it  is  for  its 
own  purposes  and  in  its  own  context,  and  instructive  as  his  woik  ia 
almost  everywhere  as  an  example  of  scientific  method,  has  now  been 
reserved  for  this  note.  The  grounds  on  which  I  have  thought  it 
needful  to  be  no  longer  content  with  adopting  the  Indian  Contract 
Act  to  the  same  extent  as  in  the  former  editions  have  been  sufficient] j 
explained  in  the  text  I  also  think  it  will  be  more  convenient  to 
exhibit  continuously  in  this  place  the  provisions  of  the  Act  as  to 
the  formation  of  contracts  than  to  give  them  incidentally  in  the 
course  of  my  own  work  as  I  formerly  did.    They  are  as  follows : 


Indian 
Contract 
Act. 

Interpre- 
tation 
clause. 

'•Pro- 
poaal.*' 


Indian  Contract  Act  {Preliminary), 

2.  In  this  Act  the  following  words  and  expressions  are  used  in 
the  following  senses,  unless  a  contrary  intention  appears  from  the 
context : — 

(a)  When  one  person  signifies  to  another  his  willingness  to  do  or 
to  abstain  from  doing  anything,  -with  a  view  to  obtaining  the  assent 
of  that  other  to  such  act  or  abstinence,  he  is  said  to  make  a  pro- 
posal : 
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(6)  When  the  person  to  whom  the  proposal  is  made  signifies  his  "  Pro- 
assent  thereto,  the  proposal  is  said  to  be  accepted.    A  proposal  when  ™**®* 
accepted  becomes  a  promise  : 

(c)  The  person  making  the  proposal  is  called  the  "  promisor,'*  the  "  !*«>-  ^ 
person  accepting  the  proposal  is  called  the  "  promisee  " :  ^d^«  Dro- 

(d)  When,  at  the  desire  of  the  promisor,  the  promisee,  or  any  miaee." 
other  person,  has  done  or  abstained  from  doing,  or  does,  or  abstains  "  Conside- 
from  doing,  or  promises  to  do  or  to  abstain  from  doing  something,  ration." 
such  act  or  abstinence  or  promise  is  called  a  consideration  for  the 
promise: 

(e)  Every  promise,  and  every  set  of  promises  forming  the  con-  "  Agree- 
sideration  for  each  other,  is  an  agreement :  ment. 

(/)  Promises  which  form  the  consideration,  or  part  of  the  con-  "  Recipro- 
sideration  for  each  other,  are  called  reciprocal  promises :  .  P^ 

(g)  An  agreement  not  enforceable  by  law  is  said  to  be  void :  «  y  . , 

(A)  An  agreement  enforceable  by  law  is  a  contract :  agree- 

(t)  An  agreement  which  is  enforceable  by  law  at  the  option  of  one  ment." 
or  more  of  the  parties  thereto,  but  not  at  the  option  of  the  other  or  "  ^^n- 
others,  is  a  voidable  contract :  «  v  m  ki 

(k)  A  contract  which  ceases  to  be  enforceable  by  law  becomes  contract" 
void  when  it  ceases  to  be  enforceable.  «<  Void 

[It  would  have  been  more  verbally  consistent,  perhaps,  to  say  in  contract" 
the  last  sub-section,  "  becomes  a  void  agreement.''] 

Chapter  I.  Of  the  Communication,  Acceptance  and  Revocation  of 
Proposals, 

3.  The  communication  of  proposals,  acceptance  of  proposals,  and  Communi- 
the  revocation  of  proposals  and  acceptances,  respectively,  are  deemed  cation, 

to  be  made  by  any  act  or  omission  of  the  party  proposing,  accepting,  andrevo-^ 
or  revoking,  by  which  he  intends  to  communicate  such  proposal,  cation  of 
acceptance,  or  revocation,  or  which  has  the  effect  of  communicating  proposals, 
it 

[It  would  be  difficult  to  find  any  such  general  statement  in  the 
English  authorities  ;  and  the  language  of  this  section  is  perhaps  open 
to  criticism.  A  little  reflection  will  show,  however,  that  the  sub- 
stance of  it  is  taken  for  granted  in  the  whole  treatment  of  questions 
of  contract  in  our  books.] 

4.  The  communication  of  a  proposal  is  complete  when  it  comes  Commmii- 
to  the  knowledge  of  the  person  to  whom  it  is  made.  cation 

The  communication  of  an  acceptance  is  complete  as  against  the  complete, 
proposer,  when  it  is  put  in  a  course  of  transmission  to  him,  so  as 
to  be  out  of  the  power  of  the  acceptor ;  as  against  the  acceptor,  when 
it  comes  to  the  knowledge  of  the  proposer. 

The  communication  of  a  revocation  is  complete  as  against  the 
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Revoca- 
tion of 
proposals 
and  ac- 
ceptances. 


Revoca- 
tion how 
made. 


person  who  makes  it,  when  it  is  put  into  a  course  of  transmiasioii  to 
the  i)erson  to  whom  it  is  made,  so  as  to  be  out  of  the  power  of  the 
person  who  makes  it ;  as  against  the  person  to  whom  it  is  made,  when 
it  comes  to  his  knowledge. 

lUudrations. 

(a)  A.  proposes  by  letter  to  sell  a  house  to  6.  at  a  certain  price. 
The  communication  of  the  proposal  is  complete  when  B. 
receives  the  letter. 

{h)  B.  accepta  A.*8  proposal  by  a  letter  sent  by  poet  The  com- 
munication of  the  acceptance  is  complete  as  against  A.  when 
the  letter  is  posted ;  as  against  B.  when  the  letter  is  received 
by  A. 

(c)  A.  revokes  his  proposal  by  telegram.  The  revocation  is  com- 
plete as  against  A.  when  the  telegram  is  despatched.  It  is 
complete  as  against  B.  when  B.  receives  it. 

B.  revokes  nis  acceptance  by  telegram.  B.*8  revocation  is  complete 
as  against  B.  when  the  telegram  is  despatched,  as  a^dnst 
A.  when  it  reaches  him. 

5.  A  proposal  may  be  revokeil  at  any  time  before  the  communica- 
tion of  its  acceptance  is  complete  as  against  the  proposer,  but  not 
afterwards. 

An  acceptance  may  be  revoked  at  any  time  before  the  communica- 
tion of  the  acceptance  is  completed  as  against  the  acceptor,  but  not 
afterwards. 

Illustratum. 

A.  proposes,  by  a  letter  sent  by  post,  to  sell  his  house  to  B.     B. 

accepts  nis  proposal  by  a  letter  sent  by  post.  A.  may  revoke 
his  proposal  at  any  time  before,  or  at  the  moment  when  K 
posts  his  letter  of  acceptance,  but  not  afterwards. 

B.  may  revoke  his  acceptance  at  an^  time  before  or  at  the  moment 

.  when  the  letter  communicatmg  it  reaches  A.,  but  not  after- 
wards. 

6.  A  proposal  is  revoked 

(1.)  By  the  communication  of  notice  of  revocation  by  the  proposer 
to  the  other  party  ; 

(2.)  By  the  lapse  of  the  time  prescribed  in  such  proposal  for  its 
acceptance,  or  if  no  time  is  so  prescribed,  then  by  the  lapse  of  a 
reasonable  time,  without  communication  of  the  acceptance  [this  seems 
intended,  notwithstanding  the  unqualified  language  of  s.  5,  to  cover 
the  case  of  an  acceptance  sent  by  post  being  lost  or  seriously 
delayed]. 

(3.)  By  the  failure  of  the  acceptor  to  fulfil  a  condition  precedent 
to  acceptance ;  or, 

(4.)  By  the  death  or  insanity  of  the  proposer,  if  the  foot  of  his  death 
or  insanity  comes  to  the  knowledge  of  the  acceptor  before  acceptance, 

[The  words  in  italics  do  not  represent  English  law.] 
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7.  In  order  to  convert  a  proposal  into  a  promise,  the  acceptance  Accept- 

miist  S^*S)^"'* 

(1)  be  absolute  and  unqualified  ;  1„^^ 

(2)  be  expressed  in  some  usual  and  reasonable  manner,  unless  the 
proposal  prescribes  the  manner  in  which  it  is  to  be  accepted.  If  the 
proposal  prescribes  a  manner  in  which  it  is  to  be  accepted,  and  the 
acceptance  is  not  made  in  such  manner,  the  proposer  may,  within 
a  reasonable  time  after  the  acceptance  is  communicated  to  him,  insist 
that  his  proposal  shall  be  accepted  in  the  prescribed  manner,  and  not 
otherwise  ;  but  if  he  fails  to  do  so,  he  accepts  the  acceptance  (a). 

8.  Performance  of  the  conditions  of  a  proposal,  or  the  acceptance  Accept- 
of  any  consideration  for  a  reciprocal  promise  which  may  be  offered  *nce  by 
with  a  proposal,  is  an  acceptance  of  the  proposal.  ^ffc^di- 

9.  In  so  far  as  the  proposal  or  acceptance  of  any  promise  is  made  tiona  or 
in  words,  the  promise  is  said  to  be  express.     In  so  far  as  such  pro-  reoeiviog 
posal  or  acceptance  is  made  otherwise  than  in  words,  the  promise  is  ^^^  ^™' 
said  to  be  implied.  Promises 

express 
and  im- 
plied. 

Note  B.  (p.  34). 

Authorities  on  Contract  by  Correspondence, 

The  first  case  of  any  importance  is  Adams  v.  Lindselly  1  B.  &  Aid.  Adams  v. 
681.  Defendants  wrote  to  plaintiffs,  "We  now  offer  you  800  tods  LindseU- 
of  wether  fleeces,  Ac.**  (specifying  price  and  mode  of  delivery  and 
payment),  "  receiving  your  answer  in  course  of  post"  Here,  there- 
fore, the  mode  and  time  for  acceptance  were  prescribed.  This  letter 
was  misdirected,  and  so  arrived  late.  On  receiving  it,  the  plaintiffs 
wrote  and  sent  by  post  a  letter  accepting  the  proposal,  but  the  de- 
fendants, not  receiving  an  answer  when  they  should  have  received  it 
if  their  proposal  had  not  been  delayed,  had  in  the  meantime  (between 
the  despatch  and  the  arrival  of  the  reply)  sold  the  wool  to  another 

(a)  Compare  Leather-Cloth  Co.  v.  a  substituted  contract ;  and  there- 

Bitronimust  L.   K.   10  Q.  B.  140.  fore  no  special  memorandum  of  such 

There  goods  were    ordered  to  be  alleged  substituted  contract  was  re- 

Rent  by  an  unusual  route  for  a  special  quired   to   satisfy   the    Statute    of 

reason  ;  this  reason  ceased  to  exist  Frauds.     See  further,  as  to  the  dif- 

before  the  order  could  be  executed,  ference  between  a  substituted  agree- 

and   the  goods  were   sent   by  the  ment   and  substituted  performance^ 

usual  route  :    the  Court  held  that  Sanderson  v.  Craves^  L.  B.  10  Ex. 

this,   being   acquiesced   in    by   the  234  ;  Hickman  v,  Haynes,  L.  R.  10 

buyer,  was  a  sufficient  performance  C.  P.  698 ;  Pterins  v.  Downing,  1 

of  the  original  contract,  and  not  of  C.  P.  D.  220. 
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Dunmore 
t'.  Alexan- 
der (Sc). 


Potter  V. 
Sanders. 


Dunlop  V, 
Higgins. 


buyer.  The  jury  were  ilirected  at  the  trial  that  as  the  deky  was 
occasioned  by  the  neglect  of  the  defendants,  they  must  take  it  that 
the  answer  did  come  back  by  course  of  post  On  the  argument  of  a 
rule  for  a  new  trial,  it  was  contended  that  there  was  no  contract  till 
the  answer  was  received.    To  this  the  Court  replied : — 

"  If  that  were  so,  no  contract  could  ever  be  completed  by  the  post 
For  if  the  defendants  were  not  bound  by  their  offer  when  accepted 
by  the  plaintiff  till  the  answer  was  received,  then  the  plaintiffs  ought 
not  to  be  bound  till  after  they  had  received  the  notification  that  the 
defendants  had  received  their  answer  and  assented  to  it ;  and  so  it 
might  go  on  ad  infinitum.  The  defendants  must  be  considered  in 
law  as  making,  during  every  instant  of  the  time  their  letter  was 
travelling,  the  same  identical  offer  to  the  plaintiffs,  and  then  the  con- 
tract ia  completed  by  the  acceptance  of  it  by  the  latter.  Then  as  to 
the  delay  in  notifying  the  acceptance,  that  arises  entirely  from  the 
mistake  of  the  defendants,  and  it  therefore  must  be  taken  as  against 
them  that  the  plaintiffs*  answer  waa  received  in  course  of  poef 

As  far  as  the  case  goes,  it  seems  to  amoiint  to  this :  An  acceptance 
by  letter  is  complete  as  against  the  proposer  from  the  date  of  posting 
the  acceptance  if  it  arrives  within  the  prescribed  time,  if  any,  or 
otherwise  within  a  reasonable  time ;  but  if  the  communication  of 
the  proposal  is  delayed  by  the  fault  of  the  proposer,  and  the  com- 
munication of  the  acceptance  is  consequently  delayed,  such  delay  ia 
not  to  be  reckoned  against  the  acceptor. 

In  the  Scotch  case  of  Dunmore  v.  Alexander^  9  Shaw  &  Dunlop, 
190,  an  acceptance  and  revocation  were  written  at  different  times  but 
posted  and  received  at  the  same  time  :  held  that  the  revocation  was 
effectuaL  No  distinction  was  taken  between  postal  and  other  com- 
munications. The  French  Court  of  Cassation  similarly  held  in  181JJ 
that  when  an  acceptance  and  the  revocation  of  it  arrive  together 
there  is  no  contract  Merlin,  It6pertoire,  VenJte^  §  1,  Art  3,  No.  11 
5m,  Langdell  SeL  Ca.  Cont  155. 

In  Potter  v.  Sanders^  6  Ha.  1,  the  posting  of  a  letter  of  acceptance 
is  said  to  be  an  act  which  "  unless  interrupted  in  its  progre^  "  con- 
cludes the  contract  as  from  the  date  of  the  posting.  This  seems  to 
imply  that  a  letter  not  received  at  all  would  not  bind  the  proposer. 

Then  comes  Dunlop  v.  Higgins^  1  H.  L.  C.  381,  a  Scotch  appeal 
decided  by  Lord  Cottenham.  Here  the  proposal  did  not  prescribe 
any  time,  but  the  nature  of  it  (an  offer  to  sell  iron)  implied  that 
the  answer  must  be  speedy.  The  acceptance  was  posted,  not  by  the 
earliest  possible  post,  but  in  biisiness  hours  on.  the  same  day  when 
the  proposal  was  received.  The  post  was  then  delayed  by  the  state  of  the 
roads,  so  that  the  acceptance  was  received  at  2  p.m.  instead  of  8  aan., 
the  hour  at  which  that  post  should  have  arrived.     The  decision  was 
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that  the  contract  was  binding  on  the  proposer ;  and  it  might  well 
have  been  put  on  the  ground  that  the  acceptance  in  fact  reached  hira 
within  a  reasonable  time.  Lord  Cottenham,  however,  certainly  seems 
to  have  thought  the  contract  was  absolutely  concluded  by  the  posting 
of  the  acceptance  (within  the  prescril)ed  or  a  reasonable  time),  and 
that  it  mattered  not  what  became  of  the  letter  afterwards.  It  appears 
to  have  been  so  understood  in  Duncan  v.  Tophanif  8  C.  B.  225,  where, 
however,  the  decision  was  on  other  grounds. 

The  later  cases  arose  out  of  applications  for  shares  in  companies  Hebb'a  c». 
being  made  and  answered  by  letter.  Hebb's  case,  4  Eq.  9,  decides  *"^  J^®***" 
only  that  an  allotment  of  shares  not  duly  despatched  will  not  make 
a  man  a  shareholder ;  for  the  letter  of  allotment  was  sent  to  the 
company's  local  agent,  who  did  not  deliver  it  to  the  applicant  till 
after  he  had  withdrawn  his  application.  But  the  same  judge  (Lord 
Romilly)  held  in  Reidpath^s  case,  11  Eq.  86,  that  the  applicant  was 
not  bound  if  he  never  received  the  letter. 

In  British  and  American  Telegraph  Company  v.  Colson,  L.  R.  6  British 
Ex.  108,  it  was  found  as  a  fact  that  the  letter  of  allotment  was  never  ^      . 
received.    The  Court  (Kelly,  C.B.,  Pigott,  B.,  and  Bramwell,  B.)  Telegraph 
held  that  the  defendant  was  not  bound,  and  endeavoured  to  restrict  Co.  v. 
the  effect  of  Dunlop  v.  Higgins.  Colson. 

In  Townsend^s  case,  13  Eq.  148,  the  letter  of  allotment  miscarried,  Town- 
and  was  delayed  some  days  by  the  applicant's  own  fault  in  giving  ^  "  ^*' 
a  defective  address.  By  a  simple  application  of  Adams  v.  lAndsell 
(expressly  so  treated  in  the  judgment,  p.  154)  it  was  held  that  the 
applicant  was  bound,  and  that  a  withdrawal  of  his  application,  posted 
(and  it  seems  delivered,  p.  151)  before  he  actually  received  the  letter 
of  allotment,  was  too  late. 

In  Harris  case,  7  Ch.  587,  the  letter  of  allotment  was  duly  received,  Harris*  ca. 
but  in  the  meantime  the  applicant  had  written  a  letter  withdrawing 
his  application  on  the  ground  of  the  delay  (ten  days)  in  answering  it. 
These  letters  crossed.  The  Lords  Justices  (James  and  Mellish)  held 
that  the  applicant  was  bound,  on  the  authority  of  Dunlop  v.  Higgins, 
with  which  they  thought  it  diflBcult  to  reconcile  British  and  Amer. 
Telegraph  Co,  v.  Colson  (a).  On  this,  however,  no  positive  opinion 
was  given,  "  because  although  the  contract  is  complete  at  the  time 
when  the  letter  accepting  the  offer  is  posted,  yet  it  may  be  subject 
to  a  condition  subsequent  that  if  the  letter  does  not  arrive  in  due 
course  of  post,  then  the  parties  may  act  on  the  assumption  that  the 
offer  has  not  been  accepted''  (per  Mellish,  L.J.,  at  p.  597). 

In  IFaWs  case,  15  Eq.  18,  Malins,  V.-C,  held  that  as  a  fact  the  letter  Wall's  ca. 

(a)  It  seems  not  to  have  been  die-      was  in  fact  sent  within  a  reasonable 
pnted  that  the  letter  of  allotment      time. 
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had  been  received,  inclining,  however,  to   think   Harris   caae  u 
authority  for  the  more  stringent  construction  of  Dunlop  v.  ffiggins— 
viz, J  that  the  contract  is  absolute  and  unconditional  by  the  mere 
posting.    This  construction  was  held  by  the  Court  of  Appeal  in 
Hmisehold  Fire  Insurance  Co,  v.  Grant,  4  Ex.  D.  216,  p.  a4,  above,  ta 
be  the  correct  one. 
American       The  American  case  of  Tayloe  v.  Merchant^  Fire  Insurance  Co^y  9  How. 
andforeign  g  q  390^  decided  by  the  Supreme  Court  in  1850,  is  of  lesa  import- 
rities.  ^^ce  to  English  readers  than  it  was  a  few  years  ago,  the  ground  being 

now  fully  covered  by  our  own  decisions.  But  it  may  still  be  useful 
to  give  some  account  of  it.  The  insurance  company's  agent  wrote  to 
the  plaintiff  offering  to  insure  his  house  on  certain  terms.  The 
plaintiff  wrote  and  posted  a  letter  accepting  these  terms,  which  was 
duly  received.  The  day  after  it  was  posted,  but  before  it  wa* 
delivered,  the  house  was  burnt  The  objection  was  made,  amcoig 
others,  that  there  was  no  complete  contract  before  the  receipt 
of  the  letter,  an  assent  of  the  company  after  the  acceptance  of 
the  proposed  terms  being  essential.  But  the  Court  held  that 
such  a  doctrine  would  be  contrary  to  mercantile  usage  and  undei^ 
standing,  and  defeat  the  real  intent  of  the  parties.  This  decides  that 
a  contract  is  complete  as  against  the  proposer  by  posting  a  letter 
which  is  duly  delivered.  It  may  be  useful  to  cite  part  of  the  judg- 
ment : — 

"  The  fallacy  of  the  argument,  in  oxir  judgment,  consists  in  the 
assumption  that  the  contract  cannot  be  consimmiated  without  a 
knowledge  on  the  part  of  the  company  that  the  offer  has  been 
accepted.  This  is  the  point  of  the  objection.  But  a  little  reflection 
will  show  that  in  all  cases  of  contracts  entered  into  between  parties 
at  a  distance  by  correspondence  it  is  impossible  that  both  should 
have  a  knowledge  of  it  the  moment  it  becomes  complete.  This  can 
only  exist  where  both  parties  are  present  .  .  It  is  obviously 
impossible  ever  to  perfect  a  contract  by  correspondence,  if  a  know- 
ledge of  both  parties  at  the  moment  they  become  bound  is  an 
essential  element  in  making  out  the  obligation.  .  .  It  seems  to  us 
more  consistent  with  the  acts  and  declarations  of  the  parties  to  con- 
sider it  complete  on.the  transmission  of  the  acceptance  of  the  offer  in 
the  way  they  themselves  contemplated,  instead  of  postponing  its 
completion  till  notice  of  such  acceptance  has  been  received  and 
assented  to  by  the  company. 

"  For  why  make  the  offer,  unless  intended  that  an  assent  to  its  terms 
should  bind  them  1  And  why  require  any  further  assent  on  their 
part  after  an  unconditional  acceptance  by  the  party  to  whom  it  ia 
addressed?"  (Pp.  400,  401.)  See  also  Benjamin  on  Sale,  56,  and  7 
American  Law  Review,  433,  "Contract  by  Letter,"  where  American 
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and  French  opinions  are  collected  ;  and  for  modem  German  theories 
on  the  subject  Vangerow,  Pand.  §  603,  Windscheid,  Pand.  §  306.  The 
German  writers  are  driven  to  strange  shifts  to  find  semblances  of 
authority  in  the  Quellen  'on  these  modem  controversies. 

There  seems  to  be  a  fair  consensus  of  authority,  such  as  there  is,  Place  of 
for  holding  that  the  place  to  which  a  contract  made  by  correspondence  contract  ^ 
should  be  referred  is  that  whence  the  acceptance  is  despatched.  ^^^  w 
Savigny,  Syst.  8,  253,  257.     Newcomh  v.  Ve  RooSy  2  E.  &  E.  270,  29  corre- 
L.  J.  Q.  B.  4.    Conversely,  where  an  offer  to  buy  goods  is  made  by  a  spondence. 
letter  posted  in  the  city  of  London,  and  accepted  by  sending  the  goods 
to  the  writer's  place  of  business  in  the  city,  the  whole  cause  of  action 
arises  in  the  city.     Taylor  v.  JoneSy  1  C.  P.  D.  87. 

The  German  Commercial  Code  has  the  following  provisions  on  this  German 
.subject :—  Commer- 

318.  When  a  commercial  contract  is  proposed  between  parties 
present  at  the  same  time,  the  acceptance  must  be  immediate  ;  other- 
wise the  proposer  is  no  longer  bound  to  his  proposaLt 

319.  When  a  proposal  is  on  foot  between  parties  at  a  distance,  the 
proposer  remains  bound  until  the  time  at  which  he  may  fairly  expect 
an  answer  to  reach  him  if  despatched  in  ordinary  course  and  in  due 
time.t  In  estimating  this  time  he  may  assume  that  his  proposal 
was  duly  received  [surely  not  if,  as  in  Adams  v.  Liiidsell  (a),  it  was 
delayed  by  his  own  negligence  ?] 

In  the  event  of  an  acceptance  despatched  in  due  time  not  arriving 
till  after  such  time  as  aforesaid,  no  contract  is  concluded  if  the 
proposer  has  given  notice  of  revocation  in  the  meantime,  or  gives  it 
forthwith  {phie  Verzug)  on  receiving  the  acceptance. 

[The  clauses  marked  f  seem  only  to  say  in  a  rather  elaborate  way 
that  a  proposal  is  revoked  by  the  lapse  of  a  reasonable  time  without 
acceptance;  s.  319,  however,  tacitly  involves  the  important  pro- 
position— now  negatived,  as  we  saw  in  the  text,  by  English  law — 
that  an  answer  which  never  arrives,  whether  sent  by  post  or  otherwise, 
cannot  conclude  a  contract.] 

320.  When  the  revocation  of  a  proposal  reaches  the  other  party 
before  or  at  the  same  time  with  the  proposal  itself,  the  proposal 
is  deemed  null  and  void  (ist  fur  nicht  geschehen  zu  erachten). 

In  like  manner  the  acceptance  is  deemed  null  and  void  if  the 
revocation  has  been  communicated  to  the  proposer  before  the  accept- 
ance or  at  the  same  time  with  it. 

321.  Where  an  agreement  has  been  concluded  between  parties  at  a 
distance,  the  conclusion  of  the  agreement  is  to  be  dated  from  the  time 
at  which  the  communication  of  the  acceptance  was  delivered  for 

(a)  1  B.  &  Aid.  681. 
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despatch  [out  of  the  acceptor's  control?]  (in  welcheni  die  ErkUrmg 
der  Annahme  Behnfs  der  Absendung  abgegeben  ist). 

322.  An  acceptance  subject  to  conditions  or  reservations  is  eqm- 
valent  to  a  refusal  coupled  with  a  new  proposal. 

The  rules  proposed  by  the  draft  of  a  new  Italian  Commercial  Cod* 
on  this  point  may  be  seen  in  the  Bevue  de  Droit  Inierticaioncdy  ISSfX 
No.  1,  p.  79. 


Note  C.  (p.  139  above). 

Authorities  on  limits  of  corporcUe  powers. 

The  citations  here  given  are  intended  to  show  how  the  three 
distinct  topics  of  the  powers  of  corporations  as  such  (a),  and  the 
application  to  them  of  O)  the  rules  of  partnership  and  (y)  tite 
principles  of  public  policy,  have  been  treated  by  our  Courts,  some- 
times  together  and  sometimes  separately.  They  are  arranged  in  aa 
order  approximately  following  that  in  which  these  topics  have  bee& 
mentioned,  according  as  one  or  the  other  is  most  prominent:  a 
precise  division  would  be  impossible  without  breaking  up  passages 
from  the  same  judgment  into  many  fragments,  but  the  indicating 
letters  (a  jS  7)  are  used  to  call  attention  to  the  presence  of  the  aboTe> 
mentioned  special  classes  of  considerations  respectively.  It  maj  be 
observed  that  some  of  those  dicta  which  seem  most  strongly  to  adopi 
on  the  first  head  the  theory  of  limited  special  capacities  occur  in  the 
immediate  neighbourhood  of  statements  coming  under  one  or  both 
of  the  other  heads,  which  in  all  probability  have  had  an  appiedable^ 
though  it  may  be  an  undesigned  operation  in  modifying  the  form 
of  their  expression. 

Capacities       Capacities  incident  to  incorporation  generally.    Resolution  of  Ex. 

^cident  to  Qj^  in  1-1^^  case  of  Sutton's  Hospital,  10  Co.  Rep.  306:— 

tio^'^*5i*t-      "  When  a  corporation  is  duly  created  all  other  incidents  are  tacitt 

ton!  s  If  OS'   annexed    .    .    .    and  therefore  divers  clauses  subsequent  in  the 

^**^  *^*"®*  charter  are  not  of  necessity,  but  only  declaratory,  and  might  well 

have  been  left  out    As,  1.  by  the  same  to  have  authority,  ability, 

and  capacity  to  purchase;  but  no  clause  is  added  that  they  may 

alien,  &c.,  and  it  need  not,  for  it  \a  incident.    2.  To  sue  and  be  sued, 

implead  and  be  impleaded.     3.  To  have  a  seal,  &c ;  that  is  also 

declaratory,  for  when  they  are  incorporated  they  may  make  or  use 

what  seal  they  will.     [So  Shepp.  Touchst.  67 :  *  although  it  be  a  cor- 
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poration  that  doth  make  the  deed,  yet  they  may  seal  with  any  other 
seal  besides  their  common  seal,  and  the  deed  never  the  worse.*] 
4.  To  restrain  them  from  aliening  or  demising,  but  in  a  certain  form ; 
that  is  an  ordinance  testifying  the  King's  desire,  but  it  is  but  a 
precept  and  duth  not  bind  in  law." 

This  resolution  does  not  seem  to  have  been  very  material  to  the 
decision  of  the  case,  but  anything  reported  by  Coke  is  by  inveterate 
custom  exempt  from  criticism  of  this  kind ;  moreover  it  is  supported 
by  the  opinion  of  Hobart,  0.  J.,  who  says  that  a  power  to  make  by- 
laws, though  given  by  a  special  clause  in  all  incorporations,  is  need- 
less ;  **  for  I  hold  it  to  be  included  by  law  in  the  very  act  of  incor- 
porating, as  is  also  the  power  to  sue,  to  purchase,  and  the  like." 
(Hob.  211,  pi.  268.)  This  very  positive  statement  was  all  but  lost 
sight  of  in  modem  cases  (a)  till  it  was  cited  by  Blackburn,  J.  in 
Biche  V.  Ashbury  By,  Carnage  Co.  L.  R  9  Ex.  263-4  :— 

^This  seems  to  me  an  express  authority  that  at  common  law  it  is 
an  incident  to  a  corporation  to  use  its  common  seal  for  the  purpose 
of  binding  itself  to  anything  to  which  a  natural  person  could  bind 
himself,  and  to  deal  with  its  property  as  a  natural  person  might  deal 
with  his  own.  And  further  that  an  attempt  to  forbid  this  on  the 
part  of  the  King,  even  by  express  negative  words,  does  not  bind  at 
law  {by  Nor  am  I  aware  of  any  authority  in  conflict  with  this  case. 
.  .  .  .  I  take  it  that  the  true  rule  of  law  is  that  a  corporation  at 
Common  Law  has,  as  an  incident  given  by  law,  the  same  power  to 
contract,  and  subject  to  the  same  restrictions,  that  a  natural  person 
has.  And  this  is  important  when  we  come  to  construe  the  statutes 
creating  a  corporation.*' 

We  will  now  shortly  trace  the  growth  of  the  doctrine  of  special  Growth  of 
capcicities  in  Colman  v.  Eastern  Counties  Ry,  Co.,  10  Beav.  1,  and  *^®  ^^' 
similar  cases.    The  subject  was  novel,  many-sided,  and  embarrassing;  ^^i^*^ 
Parliament  was  called  on  to  make  and  the  Courts  to  construe  sta-  modem 
tutory  powers  and  provisions  the  like  of  which  had  seldom  if  ever  times, 
been  made  or  construed  in  earlier  times ;  and  so  many  new  points 
arose  for  legislative  precaution  and  judicial  discussion,  and  it  took  so 
much  time  and  labour  to  disentangle  them,  that  it  never  occurred  to 
anybody  to  think  that  the  Common  Law  could  have  anything 
of  importance  to  say  to  the  matter.    To  speak  plainly,  it  is  clear 
enough  that  Parliament  had  forgotten  aU  about  the  Sutton's  Hospital 

(a)   It  18  dted  by  Erie,  J.   in  violation  of   the  conditions  of  the 

Bostock  ▼.  N,  Staffordshire  Ry.  Co.  charter  is  not  void,  but  the  Crown 

4  E.  &  B.  798,  819,  2i  L.  J.  Q.  B.  has  a  remedy  by  proceeding  by  sei. 

225.  /a.   for  the  repeal   of    the   letters 

(6)   That  is,  a  corporate  act  in  patent,  see  ih.  p.  264, 

U  U 
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case,  and  perhaps  it  is  not  surprising  that  the  Coarto  did  not  re> 
member  it 
Coluian  V,  In  Colman  v.  £,  C,  Ry.  Co.  the  suit  was  by  a  shareholder  to 
K  C.  Ry.  i^gtrain  the  company  and  its  directors  from  applying  its  funds  in 
other  ca«»es  promoting  a  steam-packet  company  in  connexion  with  the  nilwar. 
in  equity.  Injunction  granted.  Lord  Langdale  in  the  course  of  his  judgmoit 
spoke  of  the  ezerdse  of  a  railway  company^s  powers  as  a  maUer 
affecting  public  rights  and  interests,  and  therefore  to  be  looked  into 
with  more  vigilance  than  the  conduct  of  an  ordinary  partnership, 
and  observed  how  desirable  it  was  that  the  property  of  railway  com- 
panies should  be  secure  from  being  pledged  to  imauthorized  specu- 
lations, so  that  investment  in  them  might  be  prudent  [y].  He 
further  expressed  his  clear  opinion  "that  the  powers  which  art 
given  by  an  Act  of  Parliament,  like  that  now  in  question^  extend 
no  farther  than  is  expressly  stated  in  the  Act,  or  is  necessarily  and 
properly  required  for  carrying  into  effect  the  undertaking  and  worl» 
which  the  Act  has  expressly  sanctioned.  .  .  They  [the  company] 
have  the  power  to  do  all  such  things  as  are  necessary  and  proper  fur 
the  purpose  of  carrying  out  the  intention  of  the  Act  of  Parliament, 
but  they  have  no  power  of  doing  anything  beyond  it." 

Salomons  v.  Laing,  12  Beav.  339,  also  before  Lord  Langdale,  was 
a  suit  by  a  shareholder  to  restrain  the  London,  Brighton,  and  South 
Coast  Ry.  Co.,  which  was  already  lawfully  possesse<l  of  many  shares 
in  the  Direct  London  and  Portsmouth  Co.,  from  taking  up  more 
shares  in  that  company  and  otherwise  assisting  it  out  of  the  South 
Coast  Co.'s  funds.  The  M.R.  said:  **A  railway  company  incorpo- 
rated by  Act  of  Parliament  is  bound  to  apply  all  the  moneys  and 
property  of  the  company  for  the  purposes  directed  and  provided  for 
by  the  Act,  and  for  no  other  purpose  whatever.**  He  went  on  to  say 
that  any  surplus  after  the  purposes  of  the  Act  are  fhliilled  belongs 
to  the  shareholders  as  dividend  and  caimot  be  disposed  of  against  the 
will  of  any  shareholder  [fi],  **  Any  application  of  or  dealing  with 
.  .  any  funds  or  money  of  the  company  .  .  in  any  manner 
not  distinctly  authorized  by  the  Act,  is  in  my  opinion  an  illegal  ap- 
plication or  dealing  *'  (p.  352).  In  a  later  stage  of  the  case  (pp.  377, 
382)  he  spoke  of  the  arrangement  between  the  two  companies  as 
**  fraud  against  the  Legislature,  who  gave  them  their  powers  for  pur- 
poses entirely  different  **  [7].  The  case  of  Cohen  v.  Wiikinton  (12 
Beav.  125,  138,  1  Mac.  &  Q.  481),  which  arose  out  of  the  same  series 
of  transactions,  decided  that  a  railway  company  is  bound  not  only  to 
make  nothing  different  from  what  Parliament  intended  it  to  make, 
but  to  make  nothing  less  than  the  whole:  abandoning  a  material 
part  of  the  scheme  is  in  fact  equivalent  to  substituting  a  different 
scheme  (cp.  Hodgxon  v.  Earl  0/  Poia's,  1  D  M.  G.  6). 
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In  Bagmhaw  v.  East  Unioi\  By.  Co.  (7  Ha.  114)  it  was  laid  down 
that  capital  raised  under  an  Act  of  Parliament  for  a  specific  pnrpoBe 
defined  by  the  Act  cannot  be  applied  by  directors  (and  probably  not 
by  the  unanimous  assent  of  the  shareholders)  to  any  other  purpose 
than  such  as  the  company's  general  funds  might  be  applied  to  [y] : 
in  the  Court  of  Appeal  (2  Mac.  &  G.  389)  the  case  was  put  more  on 
:he  ground  of  the  individual  shareholder's  right  to  have  his  money 
ipplied  only  to  the  specific  purpose  for  which  he  advanced  it  [^]. 

In  the  subsequent  cases  of  Beman  v.  Ruford,  1  Sim.  N.  S.  560 
Lord  Cranworth,  V.-C.)  and  O.  N.  Railway  Co.  v.  B.  C.  Railway  Co. 

Ha.  306  (Turner,  V.-C. ),  the  point  is  that  the  statutory  incorpora- 
on  of  a  railway  company  imposes  on  it,  with  reference  to  the  interests 
r  the  public  [7],  a  positive  duty  of  maintaining  and  working  its  line, 
id  it  must  not  enter  into  any  agreement  that  amounts  to  a  delega- 
Dn  or  abandonment  of  this  duty  (a) ;  in  Beman  v.  Rufford^  however, 
e  strong  expression  occurs  that,  **  on  the  principle  that  has  been  so 
ten  laid  down,  this  Court  will  not  tolerate  that  parties  having  the 
ormous  powers  which  railway  companies  obtain  [y]  should  apply 
e  farthing  of  their  funds  in  a  way  which  differs  in  the  slightest 
gree  from  that  in  which  the  Legislature  has  providetl  that  they 
ill  be  applied  **  (p.  565).  The  remarks  of  the  Lord  Justice  Turner 
the  later  case  of  Shrewsbury  it  Birmiitgham  /2y,  Co,  v.  L.  d;  N.  W. 
.  Co.,  4  D.  M.  G.  115,  132,  are  less  strong;  in  Simpson  v.  West- 
fister  Palace  Hotel  Co.^  2  D.  F.  J.  141,  a  dissenting  shareholders' 
b,  he  seems  to  confine  himself  to  the  power  of  a  meeting  to  bind 

minority  on  partnership  principles  [P]. 

Ve  have  dwelt  so  far  on  these  decisions  in  this  place  (though  one  East  An- 
wo  of  them  do  not  even  in  their  language  really  postulate  the  ^^**"  ^*^* 
;rine  of  Uraited  special  capacities)  because  they  had  much  weigTit  4c.  ^t  com- 
last  Anglian  Railways  Co.  v.  E.  C.  Railway  Co.,  11  C.  R  775,  mon  law. 
i.  J.  C.  P.  23,  which  for  some  time  was  treated  as  a  leading  case, 

was  the  chief  obstacle  to  the  restoration  of  the  conimon  law 
rine  of  "general  capacity."  Bramwell,  L.  J.  has  now  expressed 
tinct  opinion  that  it  was  wrongly  decided :  XI  Ch.  D.,  at  p.  501 : 

here  cited,  however,  for  its  importance  in  the  history  of  the 
ct.  It  was  in  effect  the  case  of  an  agreement  by  one  railway 
•any  to  promote  the  undertaking  of  another.  The  Couit  said: 
s  clear  that  the  Defendants  have  a  limited  authority  only, 
ire  a  corporation  only  for  the  purpose  of  making  and  main- 
ig  the  railway  sanctioned  by  the  Act,  and  that  their  funds  can 


As  a  lease  of  the  undertaking,      and  control  of  the  line  to  another 
it  of  exdusiv^  running  powers      coropany. 

U  U  2 
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only  be  applied  for  the  puqx)8es  directed  and  provided  for  by  the 
statute.*'  (Nor  does  it  matter  that  an  application  of  funds  not 
authorized  by  the  Act  is  expected  to  be  for  the  profit  of  the  line,) 
"  They  are  a  corporation  only  for  the  purpose  of  making  and  main- 
taining the  Eastern  Counties  Railway.  Every  proprietor  when  he 
takes  shares  has  a  right  to  expect  that  the  conditions  upon  which 
the  Act  was  obtained  will  be  performed  .  .  .  the  public  also 
has  an  interest  in  the  proper  administration  of  the  powers  conferred 
by  the  Act  [7],  ...  If  the  company  is  a  corporation  only 
for  a  limited  purpose,  and  a  contract  like  that  under  discussion  is  not 
within  their  authority,  the  assent  of  all  the  shareholders  to  such  a 
contract  [jS],  though  it  may  make  them  all  personally  liable  to  per- 
form their  contract,  would  not  bind  them  in  their  corporate  capacity 
or  render  liable  their  corporate  funds."  This  was  followed  by  J/ae- 
gregor  v.  Dover  and  Deal  RailiDay  Co,  (in  Ex.  Ch.),  18  Q.  B.  618,  22 
L.  J.  Q.  B.  69.  The  plaintiflf  in  error,  the  Chairman  of  the  South 
Eastern  Railway  Co.,  had  undertaken  that  his  company  should  gua- 
rantee certain  parliamentary  expenses  of  the  Dover  and  Deal  Com- 
pany. Held,  on  the  authority  of  the  last  case,  that  the  agreement 
was  void  as  an  attempt  to  bind  the  S.  E.  Company  to  do  an  act 
which  to  the  knowledge  of  both  parties  would  be  illegal ;  "not  merely 
an  act  which  they  have  no  power  to  do,  but  an  act  contrary  to  public 
policy  and  the  provisions  of  a  public  Act  of  Parliament  **  \y\ 

In  Hart  v.  Eastern  Union  Ry.  Co,,  7  Ex.  246,  21  L.  J.  Ex.  97,  in 
Ex.  Ch.  8  Ex.  116, 22  L.  J.  Ex.  20,  it  was  even  contended,  but  without 
success,  that  when  a  company  was  empowered  by  its  Act  to  borrow 
money  on  debentures,  there  was  no  right  of  action  on  such  debentures 
because  the  Act  had  no  words  expressly  giving  it,  and  provided 
another  special  remedy  in  certain  events.  Cp.  Slark  v.  HighgaU 
Archway  Co.,  5  Taunt.  792. 

Reaction         But  this  doctrine  did  not  long  pass  unquestioned.    The  theory  of 

Yorkshire.  8^"^"^  capacity  was  upheld  in  S.  Yorkshire  Ry.  <&  River  Dun  Co.  v. 

&c.  Co.  V.    ^-  ^'  Ry-  Co.,  9  Ex.  65,  22  L.  J.  Ex.  305.    The  action  was  on  an 

G.  N.  R,      agreement  that  the  defendant  company  should  have  the  use  of  the 

ment  o"  ^  piaintiflf  company's  line  for  carrying  coal  for  21  years,  paying  tolls  on 

Parke,  B.    a  scheme  framed  to  secure  to  the  plaintiff  company  a  dividend  varying 

with  the  quantity  of  coal  carried.  The  defendant  company  pleaded  that 

the  agreement  was  unauthorized  and  void.    The  arguments  turned  a 

good  deal  on  the  question  whether  these  payments  were  such  "  tolls  " 

as  contemplated  by  the  Railways  Clauses  Consolidation  Act,  and  on 

that  ground  the  decision  in  favour  of  the  agreement  was  affirmed  in 

the  Exchequer  Chamber  (9  Ex.  642),  nothing   being  said   on  the 

general  doctrine.    In  the  Coiurt  below  Parke,  B.,  afterwards  Lord 
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Wensleydale, expressed  his  opinion  that  as  a  corporation  the  defendants 
bad  power  to  do  all  things  connected  with  the  management  of  the 
loncem  unless  prohibited  by  the  Act  of  Parliament  (9  Ex.  67)  and 
hat  the  contract  was  prima  fcuiie  binding,  and  must  be  enforced  if  it 
ould  not  be  made  out  that  it  was  forbidden  by  the  Act  (9  Ex.  88, 
12  L.  J.  Ex.  315).  The  classical  passage  of  his  judgment,  as  it  may 
low  fairly  be  called,  is  as  follows : 

"Generally  speaking,  all  corporations  are  bound  by  a  covenant 
nder  their  corporate  seal  properly  affixed,  which  is  a  legal  mode  of 
ipresping  the  will  of  the  entire  body,  and  are  bound  as  much  as  an 
tdividual  is  by  his  deed.  Contracts  with  partnerships  stand  upon  a 
liferent  footing.  They  relate  to  the  power  of  one  member  of  a 
irtnership  to  bind  another,  and  constitute  a  branch  of  the  law  of 
incipal  and  agent.  In  partnerships,  where  all  the  members  do  not 
ncur  in  a  contract  (as  often  they  do  not)  one  partner  may  bind  the 
her  in  all  contracts  within  the  scope  of  their  ordinary  partnership 
alings.  lu  those  beyond,  the  individual  partners  making  the 
a  tract  are  bound,  not  the  other  partners.  But  corporations,  which 
i  creations  of  law,  are,  when  the  seal  is  properly  affixed,  Imund 
>t  as  individuals  are  by  their  own  contracts,  and  as  much  as  all  the 
mbers  of  a  partnership  would  be  by  a  contract  in  which  all  con- 
Ted.     But  where  a  corporation  is  created  by  an  Act  of  Parliament 

particular  purposes  with  special  powers,  then  indeed  another 
^stion  arises.  Their  deed,  though  under  their  corporate  seal,  and 
t  regularly  affixed,  does  not  bind  them  if  it  appears  by  the  express 
visions  of  the  statute  creating  the  corporation,  or  by  necessary  or 
{onable  inference  from  its  enactments,  that  this  deed  was  ultra 
9 — that  is,  that  the  Legislature  meant  that  such  a  deed  should  not 
nade." 

his  is  adopted  by  Blackburn,  J.  in  his  judgment  in  Taylor  v.  His  view 
hesttr  i&  Midhurst  Railvxiy  Co,,  L.  R.  2  Ex.  356,  383.     In  the  ^{^^^^^ 
bequer  Chamber  Blackburn  and  Willes,  J  J.  were  a  dissenting  « 
)rity :  the  decision  of  the  majority  was  reversed  in  the  House  of 
8,  L.  R.  4  H.  L.  628,  but  on  the  ground  that  the  agreement  then 
uestion  was  clearly  within  the  company's  ordinary  and  proper 
less,  so  that  no  shareholder  could  have  objected  to  the  directors 
ing  into  it,  and  thus  the  more  general  question  was  left  at  large. 
judfi^ents  of  the  dissenting  judges  below  remain  entitled  to 
dcirable  weight:  and,  at  all  events,  in  the  words  of  Blackburn, 
Lord  Wensleydale's  mode  of  stating  the  proposition  has  been 
ed   as  expressing  the  true  doctrine,  by  the  Court  of  Queen's 
a  in  Chambers  v.  Manchester  &  Milford  Railway  Co.,  5  B.  &  S. 
33  Li.  J.  Q.  B.  268 ;  by  the  CX>urt  of  Common  Pleas  in  South 
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State- 
ments 
of  the  law 
to  same 
effect  in 
House  of 
Lords. 


IFaUi  Railway  Co.  v.  Redmatid,  10  C.  B.  N.  S.  675  [see  per  Erie,  C. 
J.  at  p.  682] ;  by  the  Court  of  Exchequer  in  Bateman  v.  Malory  dkc, 
of  Ashton-under-Lyne,  3  H.  &  N.  323;  27  L.  J.  Ex.  458  [where, 
however,  one  member  of  the  Court  could  not  get  over  the  East  Anglian 
Railways  case,  though  personally  not  approving  it] ;  by  Lord  Cran- 
worth,  C.  in  delivering  the  judgment  in  the  House  of  Lords  in 
Shrewsbury  db  Birmingham  Railway  Co,  v.  N.  \Y,  Railway  Oi>.,  6  H. 
L,C.  113." 

Lord  Cran worth's  remarks  must  be  specially  cited. 
"  Prima  facit  corporate  bodies  are  bound  by  all  contracts  under 
their  common  seal.  When  the  Legislature  constitutes  a  corporation 
it  gives  to  that  body  prima  facit  an  absolute  right  of  contracting. 
But  this  prima  f tide  right  does  not  exist  in  any  case  where  the 
contract  is  one  which,  from  the  nature  and  object  of  the  incor- 
poration, the  corporate  body  is  expressly  or  impliedly  prohibited 
from  making ;  such  a  contract  is  said  to  be  ultra  vires  (a).  And  the 
question  here,  as  in  similar  cases,  is  whether  there  is  anything  on 
the  (ace  of  the  act  of  incorporation  which  expressly  or  impliedly 
forbids  the  making  of  the  contract  sought  to  be  enforced"  (6  U.  L. 
C.  at  p.  135). 

The  actual  ground  of  decision  was  that  in  this  case,  whether  the 
contract  was  valid  or  not,  the  time  had  not  arrived  at  which  it  was 
to  take  eflfect. 

Moreover,  Lord  Wensleydale  was  enabled  to  repeat  his  opinion 
even  more  distinctly  in  the  House  of  Lords :  Scottish  N.  K,  Raiiuxiy 
Co.  V.  Stewart,  3  Macq.  382,  415  (and  see  per  Willes,  J.,  L.  R.  2  Ex. 
390-1). 

**  There  can  be  no  doubt  that  a  corporation  is  fully  capable  of 
binding  itself  by  any  contract  under  its  common  seal  in  England 
and  without  it  in  Scotland,  except  when  the  statutes  by  which  it  is 
created  or  regulated  expressly  or  by  necessary  implication  prohibit 
such  contract  between  the  parties.  Prima  facie  all  its  contracts  are 
valid,  and  it  lies  on  those  who  impeach  any  contract  to  make  out 
that  it  is  avoided.*' 

Lord  St.  Leonards  took  the  same  view  in  E,  C.  Ry.  Co.  v.  Uawkes 
in  the  Court  of  Chancery  (see  1  D.  M.  G.  737,  752,  759-60),  and 
still  more  clearly  in  the  House  of  Lords  (5  H.  L.  C.  331). 

"The  appellants  as  a  corporation  have  all  the  powers  incident  to 
a  corporation  except  so  fieir  as  they  are  restrained  by  their  act  of 
incorporation.    Directors  cannot  act  in  opposition  to  the  purpose  for 


(fl)  This  term,  if  rettricted  to  the 
definition  here  given  of  it,  is  harm- 
less aud  possibly  convenient;  but  it 


has  become  so  ambiguous  hy  less 
accurate  usage  that  we  have  pre- 
ferred to  avoid  it. 
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Mrhicli  their  company  was  incorporated  [7],  but  short  of  that  they 
may  bind  the  body  just  as  [the  proper  officers,  <fec.  of]  corporations 
in  general  may  do  "  (p.  373).  Again,  "  the  safety  of  men  in  their 
daily  contracts  requires  that  this  doctrine  of  ultra  vires  should  be 
confined  within  narrow  bounds"  (p.  371).  He  further  stated  the 
effect  of  this  and  other  shortly  preceding  decisions  of  the  House  of 
Lords  (which  however  do  not  much  illustrate  our  particular  subject), 
as  being  to  "  plice  the  powers  and  liabilities  of  directors  and  their 
companies  in  making  contracts  and  in  dealing  with  third  parties  upon^ 
a  safe  and  rational  footing.  They  do  not  authorize  directors  to  bind 
their  companies  by  contracts  foreign  to  the  purposes  for  which  they 
were  established,  but  they  do  hold  companies  bound  by  contracts 
duly  entered  into  by  their  directors  for  purposes  which  they  have 
treated  as  within  the  objects  of  their  Acts,  and  which  cannot  clearly 
be  shown  not  to  fall  within  them  *'  (p.  381,  and  see  L.  R.  9  Ex.  369). 
This  case  is  the  more  important  inasmuch  as  it  was  one  of  specific 
performance  of  a  contract  to  purchase  land  and  pay  a  sum  of  money 
as  compensation  and  damages,  and  the  contract  was  enforced  notwith- 
standing that  in  the  result  the  land  was  not  wanted  by  the  company. 

The  doctrine  was  also  discussed  by  Erie,  J.  in  Mayor  of  Norwich  y.  Opinion  of 
Norfolk  Ry.  Co.,  4  K  &  B.  397, 24  L.  J.  Q.  R  105  (a  case  where  there  ^'^^*  ^' 
was  an  extraordinary  division  of  opinion  in  the  Court  on  the  questions 
actually  before  them,  and  especially  whether  the  particular  contract  was 
or  was  not  unlawful  in  itsd/:  see  p.  253  above).  He  thought  the  true 
view  to  be  that  corporations  were  prohibited  by  implication  only  from 
using  their  parliamentary  powers  in  order  to  defeat  the  purposes  of  in- 
corporation, and  criticized  the  judgment  in  the  East  Anglian  case  as 
too  wide  (4  E.  &  B.  415,  24  L.  J.  Q.  B.  1 12) :  and  he  carefully  pointed 
out  the  danger  of  overlooking  the  differences  between  a  dissenting 
shareholder's  suit  in  equity  and  an  action  by  a  stranger  against  the 
corporate  body  (4  E.  &  B.  419,  24  L.  J.  Q.  B.  113).  The  same  learned 
judge  further  said  in  Bostock  v.  N  Staffordshire  Ry.  Co.,  4  E.  &  B. 
798,  819,  24  L.  J.  Q.  B.  225,  231  (this  however  was  not  a  case  of 
contract),  citing  the  Sutton's  Hospital  case,  "By  common  law  the 
creation  of  a  corporation  conferred  on  it  all  the  rights  and  liabilities 
in  respect  of  property,  contracts,  and  litigation,  which  existence  con- 
fers on  a  natural  subject,  modified  only  by  the  formalities  required  for 
expressing  the  will  of  a  numerous  body.  .  .  .  Those  of  its  rights 
and  liabilities  which  are  unaffected  by  statute  exist  as  at  common 
law." 

Turning  to  the  later  cases  in  courts  of  equity,  we  find  marked  Later 
signs  of  an  abandonment  of  their  earlier  view,  and  adhesion  to  the  ^''^.''  *** 
doctrine  of  general  caiwcity.    In  considering  the  power  of  build' ng 
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Riche  V. 
Ashburv, 
&c.  ('o.  in 
Ex.  Ch. 


societies  (which  were  statutory  quasi-corporations ;  see  now  the  Act 
of  1874,  37  <fc  38  Vict.  c.  42),  to  borrow  money,  the  question  has 
been  treated  on  all  hands  as  being  not  whether  the  borrowing  of 
money  was  expressly  or  necessarily  permitted  by  the  statute,  but 
whether  it  was  forbidden  or  clearly  repugnant  to  the  constitution 
and  objects  of  the  society :  Laing  ▼.  Reedy  5  Ch.  4 ;  Ex  parte  William- 
mriy  ib.  309  (notwithstanding  the  wording  of  the  head-note  in  the 
latter  case,  see  p.  312). 

And  in  Ex  parte  Birmingham  Banking  Co.y  6  Ch.  83,  the  Court  of 
Appeal  held  without  hesitation  that  an  incorporated  company  can 
prima  facie  mortgage  any  part  of  its  property,  and  this  as  well  for  an 
existing  debt  as  for  a  new  loan.  The  articles  of  association  authorized 
borrowing  on  mortgage,  but  the  Lords  Justices  did  not  stop  to  discuss 
whether  this  would  or  would  not  include  a  mortgage  to  secure  pre- 
existing debts  (a),  resting  this  part  of  their  decision  on  the  general 
power  of  a  body  corporate  to  "  hold  property  and  dispose  of  it  as 
freely  as  an  individual,  unless  it  is  specially  prohibited  from  so 
doing  **  (James,  L.  J.  at  p.  87).  One  may  also  refer  to  the  view  taken 
by  Turner,  L.  J.  that  the  affirmative  provisions  of  the  Companies 
Clauses  Act  do  not  exclude  other  modes  of  contracting:  Wilson  t. 
West  HarUepool  Ry.  Co.y  2  D.  J.  S.  475,  496.  In  Bath's  ca.,  8 
Ch.  D.  334,  the  C.  A  was  unanimously  of  opinion  that  a  corporation 
or  quasi-corporate  association  has  as  an  incident  to  its  existence 
the  same  power  of  compromising  claims  against  it  that  a  natural 
person  has. 

Lastly,  we  have  the  doctrine  of  general  capacity  deliberately 
adopted  by  the  whole  Court  of  Exchequer  Chamber  in  Riche  v. 
Ashbury  Ry.  Carriage  Co.y  L.  R.  9  Ex.  254,  sqq.  The  division  of 
the  Court  was  confined  to  the  questions  (i)  whether  a  company 
formed  under  the  Companies  Act,  1862,  is  forbidden  to  undertake 
business  substantially  beyond  its  objects  as  defined  in  the  memo- 
randum of  association  and  (ii)  whether,  apart  from  this,  an  assent  of 
all  the  shareholders  could  in  this  case  be  inferred  in  fact  The 
decision  of  the  House  of  Lords  (L.  R.  7  H.  L.  653)  disposes  of  these 
questions  without  touching  the  general  doctrine. 


Applica- 
tion of 
partner- 
ship law 


Application  of  doctrines  of  partnership  and  agency* 
A  case  in  which  this  view  appears  most  clearly,  and  indeed  exclu- 


sively, is  Simpson  v.  Denison,  10  Ha.  51.    The  suit  was  instituted  by 

dissentient  shareholders  to  restrain  the  carrying  out  of  an  agreement 

Simpson  v.  between  their  company  (the  Great  Northern)  and  another  railway 
Deoison. 

(a)  As  to  which  see  Inns  of  Court  Hotd  Co.y  6  £q.  82. 
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company,  by  which  the  Great  Northern  was  to  take  over  the  whole 
of  that  company's  traffic,  and  also  to  restrain  the  application  of  the 
funds  of  the  Great  Northern  Company  for  obtaining  an  Act  of  Par- 
liament to  ratify  such  agreement.     The  V.-C.  Turner  treated  it  as  a 
pure  question  of  partnership :  "  How  would  this  case  have  stood  **  he 
says  in  the  iirst  paragraph  of  the  judgment  ''  if  it  had  been  the  case 
of  an  ordinary  limited  partnership?"    The  Railways  Clauses  Con- 
solidation Act  became  in  this  view  a  statutory  form  of  partnership 
articles,  to  which  every  shareholder  must  be  taken  to  have  assented : 
and  the  general  ground  of  the  decision  was  that  "  no  majority  can 
authorize  an  application  of  partnership  funds  to  a  purpose  not  war- 
ranted by  the  partnership  contract"    For  the  purpose  of  the  case 
before  the  Court  this  analogy  was  perfectly  legitimate  ;  and  the 
dissent  expressed  by  Parke,  B.  (in  SotUh  Yorkshire,  Sc.  Co.  v.  O,  N, 
K.  Co.,  9  Ex.  88,  22  L.  J.  Ex.  315),  must  be  considered  only  as  a 
warning  against  an  unqualified  extension  of  it  to  questions  between 
the  corporate  body  and  strangers.    The  rule  comes  out,  if  possible,  Statement 
even  more  clearly  in  Pickering  v.  Stephenson,  14  Eq.  322,  340,  where  ^^p^e^jj*^' 
it  is  thus  set  forth  by  Wickens,  V.-C.     "The  principle  of  jurispru-  Pickering 
dence  which  I  am  asked  here  to  apply  is  that  the  governing  body  of  v-  Stephen- 
a  corporation  that  is  in  fact  a  trading  partnership  cannot  in  general  ^^ 
use  the  funds  of  the  community  for  any  purpose  other  than  those  for 
which  they  were  contributed.    By  the  governing  body  1  do  not  of 
course  mean  exclusively  either  directors  or  a  general  council  (a), 
but  the  ultimate  authority  within  the  society  itself,  which  would 
ordinarily  be  a  majority  at  a  general  meeting.    According  to  the 
principle  in  question  the  special  powers  given  either  to  the  directors 
or  to  a  majority  by  the  statutes  or  other  constituent  documents  of 
the  association,  however  absolute  in  terms,  are  always  to  be  construed 
as  subject  to  a  paramount  and  inherent  restriction  that  they  are  to 
be  exercised  in  subjection  to  the  special  purposes  of  the  original  bond 
of  association." 

It  is  to  be  observed  that  this  passage  contains  no  indication  of 
opinion  on  the  extent  to  which  a  corporation  may  be  bound  by  the 
unanimous  assent  of  its  members. 

Any  dissenting  shareholder  may  call  for  the  assistance  of  the  Rights  of 
Court  to  restrain  unconstitutional  acts  of  the  governing  body,  but  he  u^!^*^ 
must  do  so  in  his  proper  capacity  and  interest  as  a  shareholder  and  holders, 
partner.     If  the  Court  can  see  that  in  fact  he  represents  some  other 
interest,  and  has  no  real  interest  of  his  own  in  the  action,  it  will  not 
listen  to  him  ;  as  when  the  proceedings  are  taken  by  the  direction  of 

(a)  Referring  to  the  peculiar  constitution  of  (he  company  then  in  qnesfcion. 
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Limited 
agency  of 
directors, 


a  rival  company  in  whose  bands  the  nominal  plaintiff  is  a  mere 
puppet,  and  which  indemnifies  him  against  costs :  Forretft  v.  Man- 
cht'st^y  dtc,  Ry,  Co.,  4  D.  F.  J.  126 :  so  where  the  suit  was  in  fact 
iuBtituted  by  the  plaintiffs  solicitor  on  grounds  of  pergonal  hostility, 
Rohson  ▼.  Dodds,  8  £q.  301.  But  if  he  has  any  real  interest  and  w  pro- 
ceeding at  bis  own  risk  he  is  not  disqualified  from  suing  by  the  fact 
that  be  has  collateral  motives,  or  is  acting  on  the  suggestion  of 
strangers  or  enemies  to  the  company,  or  even  has  acquired  bis  interest 
for  the  purpose  of  instituting  the  suit:  Colman  v.  E.  C.  Ry.  Co.  supra ; 
Beaton  v.  Omnt,  2  Ch.  459  ;  Bloxam  v.  Melrop,  Ry.  Co.  3  Ch.  337. 
For  full  collection  of  cases  see  Lindley,  2.  1001.  As  a  rule  the 
plaintiff  in  actions  of  this  kind  sues  on  behalf  of  himself  and  all 
other  shareholders  whose  interests  are  identical  with  bis  own  ;  but 
there  seems  to  be  no  reason  why  he  should  not  sue  alone  in  those 
cases  where  the  act  complained  of  cannot  be  ratified  at  all,  or  can  be 
ratified  only  by  the  unanimous  assent  of  the  shareholders  ;  HooU  v. 
O.  W,  Ry.  Co.,  3  Ch.  262.  There  is  another  class  of  cases  in  which 
abuse  of  corporate  powers  or  authorities  is  complained  of,  but  the 
particular  act  is  within  the  competence  of,  and  may  be  affirmed  or 
disaffirmed  by,  **  the  ultimate  authority  within  the  society  itself"  (in 
the  words  of  Wickens,  V.-C,  just  now  cited),  and  therefore  the 
corporation  itself  is  prima  facie  the  proj^ier  plaintiff.  See  Lindloy,  2. 
895  sqq.  Gray  v.  LewiSy  8  Ch.  1035,  1051 ;  MacDo*tga^I  v.  Garditier, 
10  Ch.  606,  1  Ch.  D.  13,  21  ;  RusseU  v.  WahsJUld  JVatericorht  Co., 
20  Eq.  474.  "The  majority  are  the  only  per^ions  who  can  com- 
plain that  a  thing  which  they  are  entitled  to  do  has  been  done 
irregularly"  (a).  The  exception  is  when  a  majority  have  got  the 
government  of  the  corporation  into  their  own  hands,  and  are  using 
the  corporate  name  and  powers  to  make  a  profit  for  themselves  at  the 
expense  of  the  minority  ;  then  an  action  is  rightly  brought  by  a 
shareholder  on  behalf  of  himself  and  others,  making  the  company  a 
defendant :  Menier  v.  Hooper's  Telegraph  IForks,  9  Ch.  350  ;  Mason 
v.  Harris  (C.  A.),  11  Ch.  D.  97.  We  mention  these  cases  only  to 
distinguish  them  from  those  with  which  we  are  now  concerned. 

With  regard  to  the  doctrine  of  limited  agency,  and  to  its  peculiar 
importance  in  the  case  of  companies  constituted  by  public  documents, 
all  persons  dealing  with  them  being  considered  to  know  the  coutents 
of  those  documents  and  the  limits  set  to  the  agent's  authority  by 
them,  it  may  be  useful  to  give  Lord  Hatherley's  condse  statement 


(a)  Mellish,  L.  J.,  1  Ch.  I),  at  p. 
25.  As  to  a  shHreholder's  right  to 
use  the  company's  name  as  plaintiff, 


sefe  Pender  v.  Lushington,  6  Ch.  D. 
70 ;  Dvckett  v.  Gtwer,  ib.,  82  ;  Sifter 
Light  Co»  v.  SUber,  12  Ch.  D.  717. 
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the  law  (when  V.-C.)  in  FourUaiiie  v.  Carmarthen  Ry,  Co,,  5  Eq. 
B,  322. 

*  In  the  case  of  a  registered  joint-stock  company  all  the  world  of 

iirse  have  notice   of  the  general  Act  of  Parliaiuent  and  of  the 

ecial  deed  which  has  been  registered  pursuant  to  the  provisions  of 

e  Act,  and  if  thei-e  be  anything  to  be  done  which  can  only  be  done 

/  the  directors  under  certain  limited  po Wei's,  the  person  who  deals 

ith  the  directors  must  see  that  those  limited  powers  are  not  being 

iceeded.    If,  on  the  otlier  hand,  as  in  the  case  of  Roi/al  British  Bank 

.  Tarquand  (a),  the  directors  have  power  and  authority  to  bind  the 

onipany,  but  certain  preliminaries  are  required  to  be  gone  through 

u  the  part  of  the  company  before  that  power  can  be  duly  exercised, 

hen  the  person  contracting  with  the  directors  is  not  bound  to  see 

,hat  all  these  preliminaiies  have  been  observed.     He  is  entitled  to 

^resume  that  the  directors  are  acting  lawfully  in  what  they  do. 

That  is  the  result  of  Lord  Campbell's  judgment  in  Royal  British  Bank 

iT.  TurquandJ*    For  fuller  exposition  see  Lindley,  1.  253,  334. 

The  contrast  of  the  two  classes  of  cases  is  well  shown  in  Royal  Royal  Bri- 
Uriiiah  Bank  v.  Tarqmnd  {supra)  and  Balfour  v.  Emesty  6  C.  B.  l^^^S^f"^ 
S^.  S.  601,  28  L.  J.  C.  P.  170.     In  the  former  case  there  was  power  quand,  &c. 
or  tlie  directors  to  borrow  money  if  authorized  by  resolution :  and 
t  was  held  that  a  creditor  taking  a  bond  from  the  directors  under 
,hc  company*s  seal  was  not  bound  to  inquire  whether  there  had  been 
i  resolution.    Jer>'i8,  C.J.  said  in  the  Exchequer  Chamber  (the  rest 
jf  the  Court  concurring) : — 

"  We  may  now  take  for  granted  that  the  dealings  with  these  com- 
[>anies  are  not  like  dealings  with  other  partnerships,  and  that  the 
parties  dealing  with  them  are  bound  to  read  the  statute  and  the  deed 
jf  settlement.  But  they  are  not  bound  to  do  more.  And  the  party 
bei'e  on  reading  the  deed  of  settlement  would  find  not  a  prohibition 
fi'om  borrowing,  but  a  permission  to  do  so  on  certain  conditions." 

The  same  principle  has  been  followed  in  many  later  cases  (Ex  parte 
Eagle  Insurance  Co,,  4  K.  &  J.  549,  27  L.  J.  Ch.  829;  GampbeWs  ca. 
X'c.  9  Ch.  1,  24 ;  TotterdeU  v.  Fareham  Brick  Co,,  L.  R.  1  C.  P.  674 ; 
lie  County  Life  Assce,  Co.,  5  Ch.  288,  a  very  strong  case,  for  the 
persons  who  issued  the  policy  were  assuming  to  carry  on  business  as 
ilirectors  of  the  company  without  any  authority  at  all),  and  it  has 
been  decisively  aflBrmed  by  the  House  of  Lords  in  Mahony  v.  East 
Holyford  Mining  Co.,  It.  R  7  H.  L.  869.  In  that  case  a  bank  had 
honoured  cheques  drawn  by  persons  acting  as  directors  of  the  com- 
pany,  but  who  had  never  been*  properly  appointed;    and    these 

(a)  5  E.  &  B.  2iS,  6  ibid.  327 ;  24  L.  J.  Q.  B.  327,  26  ibid.  327. 
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pajmenU  were  held  to  be  good  as  against  tbe  liquidator,  tlie  dealings 
having  been  on  the  face  of  them  regular,  and  with  de  facto  officers  of 
the  company.  Shareholders  who  allow  persons  to  assume  office  and 
amdact  the  company's  business  are,  as  against  innocent  third  persons, 
no  less  bound  by  the  acts  of  these  de  faxXo  officers  than  if  they  had 
been  duly  appointed.  It  is  for  the  shareholders  to  see  that  un- 
authorized persons  do  not  usurp  office  and  that  the  business  is 
properly  done  (a). 

In  Balfour  v.  Ernest  the  action  was  on  a  bill  given  by  direct^irs  of 
an  insurance  company  for  a  claim  under  a  policy  of  another  company, 
the  two  companies  having  arranged  an  amalgamation ;  this  attempted 
amalgamation  however  had  been  judicially  determined  to  be  void : 
Ernest  v.  Nichdls,  6  H.  L.  C.  401,  revg.  S.  C.  nom.  PoH  of  Loytdon 
Co.^s  case,  5  D.  M.  G.  465.  The  directors  had  power  by  the  deed  of 
settlement  to  borrow  money  for  the  objects  and  business  of  the 
company  and  to  pay  claims  on  policies  granted  by  the  company,  and 
they  had  a  power  to  make  and  accept  bills,  &c.  which  was  not  re- 
stricted in  terms  as  to  the  objects  for  which  it  might  be  exercised. 
It  was  held  that,  taking  this  with  the  other  provisions  of  the  deed, 
they  could  bind  the  company  by  bills  of  exchange  only  for  its  ordi- 
nary purposes,  and  not  in  pursuance  of  a  void  scheme  of  amalgama- 
tion, that  the  plaintiffs  must  be  taken  to  have  known  of  their  want 
of  authority,  which  might  have  been  ascertained  from  the  deed,  and 
that  they  therefore  could  not  recover.  "  This  bill  is  drawn  by  pro- 
curation," said  Willes,  J.,  **and  unless  there  was  authority  to  draw 
it  the  company  are  not  liable  (b):  ,  .  .  this  is  the  bare  case  of  one 
taking  a  bill  from  Company  A.  in  respect  of  a  debt  due  from  Com- 
pany B.,  there  being  nothing  in  the  deed  (which  must  be  taken  to 
have  been  known  to  the  plaintiffs)  to  confer  upon  the  directors 
authority  to  make  it" 

The  connexion  with  ordinary  partnership  law  is  brought  out  in 
the  introductory  part  of  Lord  Wensleydale's  remarks  in  Ernest  v. 
NichoUs  (6  H.  L.  C.  401,  417):— 

"  The  law  in  ordinary  partnerships,  so  far  as  relates  to  the  jwwers 
of  one  partner  to  bind  the  others,  is  a  branch  of  the  law  of  principal 
and  agent.  Each  member  of  a  complete  part^er^hip  is  liable  for 
himself,  and  as  agent  for  the  rest  binds  them,  upon  all  contracts 
made  in  the  course  of  the  ordinary  scope  of  the  partnership  businef^ 

,  .  .  Any  restriction  upon  the  authority  of  each  partner, 
imposed  by  mutual  agreement  among  themselves,  could  not  affect 
third  persons,  unless  such  persons  hacl  notice  of  them;  then  they 

(a)  Opinion  of  judges,  at  p.  88);  by  two  directors  on  the  company*! 
per  Lord  Hatherley,  at  pp.  897-8.  cashier,  and  scaled  with  the  c\,m- 

(6)  lu  form  it  was  a  bill  drawn      pany's  seal. 
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could  take  nothing  by  contract  [sc.  as  against  the  finn]  which  those 
restrictions  forbade.  [The  law  in  this  form,  i,e.  the  presumption  of 
every  partner  being  the  agent  of  the  firm,  being  obviously  inappli- 
cable to  joint-8t4)ck  companies],  the  Legislature  then  devised  the 
plan  of  incorporating  these  companies  in  a  manner  unknown  to  the 
coranion  law,  with  special  powers  of  management  and  liabilities, 
providing  at  the  same  time  that  all  the  world  should  have  notice  who 
were  the  persons  authorized  to  bind  all  the  shareholders  by  requiring 
;he  co-partnership  deed  to  be  registered  .  .  and  made  accessible 
0  all."  The  continuation  of  the  passage,  however,  goes  too  far ;  in 
act  it  disregards  the  distinction  established  by  Roi/al  British  Bank  v. 
rurqicand,  and  the  Courts  have  distinctly  declined  to  adopt  it  {Agar 
r.  AtkenoBum  Life  Assce.  Soc,  3  C.  B.  N.  S.  725,  27  L.  J.  C.  P.  95, 
"^rince  of  Wales  Assce.  Co.  v.  Harding,  E.  B.  &  E.  183,  27  L.  J. 
\.  B.  297).  The  latest  case  of  this  class  is  Ghapleo  v.  Brunswick 
^uUding  Society  (C.  A.),  6  Q.  B.  D.  696. 

We  now  pass  on  to  the  cases  which  show  how  far  transactions  in  Katifica- 
le  conduct  of  a  company's  affairs  which  in  their  inception  were  .^    . 
ivalid  as  against  any  dissenting  shareholder  may  nevertheless  be  traDsac- 
ade  binding  on  the  partnership  and  decisive  of  its  collective  rights  tions  by 
t  all  events  as  betwee^  the  company  and  its  own  past  or  present  J^t^e^ 
embers)  by  the  subsequent  assent  of  all  the  shareholders,  though  share- 
ch   assent  be  informal  and  shown  only  by  acquiescence.     The  holders, 
iding  examples  on  this  head  are  given  by  the  well-known  cases  in  ^^EvansT 
e  House  of  fiords  which  arose  in  the  winding-up  of  the  Agricul-  kc  con- 
rists'  Cattle  Insurance  Company.  sidered. 

They  have  been  relied  on  as  authorities  for  the  proposition  that 
e  unanimous  assent  of  shareholders  may  bind  a  company  in  its 
'porate  capacity  to  anything :  but  since  the  decision  of  the  House 

Lords  in  Ashhury  By,  Carriage  db  Iron  Co.  v.  Riche,  L.  R.  7  H  L. 
3,  this  view  is  untenable.  "  In  no  one  of  those  cases,"  observed 
rd  Cairns,  '^  was  there  any  question  as  to  whether  the  power  of 
{  whole  company  had  been  exceeded  '*  (L.  R.  7  H.  L.  674).  The 
ole  matter  was  one  of  the  internal  constitution  and  affairs  of  the 
ipany,  and  there  was  no  occasion  to  consider  to  what  extent  or  in 
at  tranBactions  the  assent  of  shareholders  was  capable  of  binding 

company  as  against  strangers.  Moreover,  the  irregular  act  which 
(  ratified  was  unauthorized  as  to  the  manner  and  form  of  it,  but 
>nged   to  an  authorized  class,  as  pointed  out  by  Lord  Romilly 

K.  3  H.  L.  244-5)  (a).  The  general  nature  of  the  facts  was 
3 :    At  a  meeting  of  the  company  an  arrangement  was  agreed 

)    See     also    the    judgment    of     Ry,  Carriage  Co.^  L.  R.  9  Ex.  289. 
iibald,   J.,  in  Riche  v.  Ashbury 
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to,  afterwards  called  the  Chippenham  arrangement,  by  which  share- 
hulders  who  elected  to  do  so  within  a  certain  time  might  retire  from 
the  company  on  specifieil  terms  by  a  nominal  forfeiture  of  their  share*. 
The  deed  of  settlement  contained  provisions  for  forfeiture  of  shareo, 
but  not  such  as  to  warrant  this  arrangement.     It  was  held — 

In  Evam  v.  Smallcfymbe^  L.  R.  3  U.  L.  249,  that  the  Chippenham 
arrangement  could  be  supported  (as  having  become  part  of  the 
internal  regulations  of  the  company)  only  by  the  assent  of  all  the 
shareholders,  but  that  in  fact  there  was  knowledge  and  acquiescence 
sufficiently  proving  such  assent  A  shareholder  who  had  rttireti  on 
the  terms  of  the  Chippenham  arrangement  was  therefore  not  liable 
to  be  put  on  the  lif»t  of  contributories.  (Cp.  BrotherhoocPs  ca.  4  D.  F. 
J.  566,  an  earlier  and  similar  decision  in  the  same  winding-up.) 

In  Spackman  v.  Evaiis^  i6.,  171,  that  a  later  and  distinct  compromise 
made  with  a  smaller  number  of  dissentient  shareholders  had  not  in 
fact  been  communicated  to  all  the  sliareholders  as  distinct  from  the 
Chippenham  arrangement,  and  could  not  be  deemed  to  have  been 
ratified  by  that  acquiescence  which  ratified  the  Chippenham  arrange- 
ment ;  and  that  a  shareholder  who  had  retired  under  this  later  com- 
promise was  therefore  rightly  made  a  contributory. 

In  Hotddneorth  v.  Evans,  i6.,  263,  that  time  was  of  the  essence  of 
the  Chippenham  arrangement,  so  that  when  a  shareholder  was  allowed 
to  retire  oti  the  terms  of  the  Chippenham  arrangement  after  the  date 
fixed  for  members  to  make  their  election,  this,  in  fact,  amounted  to  a 
distinct  and  special  compromise  which  ought  to  have  been  specially 
communicated  to  all  the  shareholders:  this  case  therefore  followed 
Spcuikman  ▼.  Evans  (a).    Cp.  StewarVs  ca.  1  Ch.  511. 

The  question  of  the  shareholders'  knowledge  or  assent  in  each  case 
involved  delicate  and  difficult  inferences  of  fact^  and  on  these  the 
opinions  of  the  Lords  who  took  part  in  the  decisions  were  seriously 
divided.  It  may  perhaps  also  be  admitted  that  on  some  inferences 
of  mixed  fact  and  law  there  was  a  real  difference ;  but  it  may  safely 
be  affirmed  that  on  any  pure  question  of  law  there  was  none  (6). 
These  cases  appear  to  establish  in  substance  the  following  proposi- 
tions: (1.)  For  the  purpose  of  binding  a  company  as  against  its 
own  shareholders,  irregular  transactions  of  an  authorized  class  may 
be  ratified  by  the  assent  of  all  the  individual  shareholders.  (2.)  Such 
assent  must  be  proved  as  a  fact  Acquiescence  with  knowledge  or 
full  means  of  knowledge  may  amount  to  proof  of  assent,  and  lapse  of 
time  though  not  conclusive  is  material.  The  converse  proposition 
that  the  assent  of  a  particular  shareholder  will  bind  him  to  an 

(a)  See  also  Lindley,  1.  740,  743,  (6)  See  per  Willea,  J.,  L.  R.  7 

and  L.  R.  7  C.  P.  61-2,  and  note  the      C.  P.  60. 
remark  of  Willes,  J.,  p.  58. 
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egular  transaction  as  against  the  company  is  likewise  well  esta- 
shed,but  does  not  fall  within  our  present  scope.  See  CampbelPs  ca. 
,  9  Ch.  1. 

The  later  case  of  Phosphate  of  Lime  Co.  v.  GreeUy  L.  B.  7  C.  P.  43,  Phosphate 
J  of  much  the  same  kind  though  in  a  different  form.  The  action  of  Lime  Co. 
I  by  the  company  against  past  shareholders  for  a  debt,  and  the  ^'  '^^"' 
jnce  rested  on  an  accord  and  satisfaction  which  had  been  effected 
in  irregular  forfeiture  of  the  defendant's  shares,  and  which  in  the 
lit  was  upheld  on  the  ground  of  the  sharehohler's  acquiescence, 
re  is  nothing  to  throw  any  light  on  the  question  whether  in  the 
of  a  trading  company  formed  under  the  Companies  Act  1862, 
e  is  any  class  of  acts  which  not  even  the  unanimous  assent  of 
eholders  can  ratify :  it  was  not  necessary  to  consider  the  existence 
ach  a  distinction,  nor  was  it  brought  to  the  attention  of  the 
•t  Note  that  the  difficulty  as  to  inferences  of  fact  was  much 
than  in  the  cases  before  the  House  of  Lords,  as  the  Court  had  to 
not  whether  there  had  been  acquiescence,  but  whether  there  waa 
!nce  from  which  a  jury  might  reasonably  have  found  acqui- 
ce  (see  pp.  61-62)  (a). 

ctrine  ofpiMic  policy, 

E.  C,  By,  Co,  V.  Hawke^j  5  H.  L.  C.  331,  Lord  Cranworth,  who  public 
have  seen  was  a  decided  upholder  of  the  prima  facie  unlimited  Policy. 
iy  of  corporations,  after  citing  Cdman  v.  E,  G,  Ey,  Co.,  Salornxms  HawkM!.  *** 
*?i^,  Bagehaw  E,  Union  By,  Co,  (see  above,  p.  658, 659),  expressed 
If  as  follows : — ^  It  must  be  now  considered  as  a  well-settled 
ae  that  a  company  incorporated  by  Act  of  Parliament  for  a  special 
?e  cannot  devote  any  part  of  its  funds  to  objects  unauthorized 
terms  of  its  incorporation,  however  desirable  such  an  applica- 
ay  appear  to  be.^'    In  this  case  the  disputed  contract  was  held 
md  the  distinction  was  pointed  out  between  an  act  which  is 
ten  or  illegal  in  itself,  e.g,  obstructing  a  navigable  river  by 
ig  a  bridge  across  it  as  in  Mayor  of  Norwich  v.  Norfolk  By,  Co, 
B.  397,  and  an  act  which  is  merely  unauthorized  as  between 
-a  and  ahareholders.     A  pretty  full  account  of  this  case  is  given  Taylor  v. 
iudgment  of  Blackburn,  J.  in  Taylor  v.  Chichester  <&  Midhwrst  Chichester, 
,  L.   R.  2  Ex.  356,  386-9;  and  the  effect  of  the  doctrine  of  *^'  ^**- 
policy  in  imposing  restrictions  on  corporate  action  which  are 
and  independent  of  the  rights  of  individual  shareholders,  and 
herefore  their  assent  is  powerless  to  remove,  is  explained  in  a 
ent  passage  of  the  same  judgment,  which  points  out  that  in 
ttting  a  company  the  Legislature  has  two  distinct  purposes, 

9  further  on  the  subject  of      1.  258-263. 
>zi    by    companies,  Lindley 
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the  convenience  of  the  shareholders  and  the  benefit  of  the  public 
Every  shareholder  has  rights  against  the  corporation  analogous  to 
those  of  partners  between  themselves,  and  may  object  to  unauthorized 
acta  being  done.  These  individual  rights  however  may  be  waived. 
But  if  the  Legislature  actually  forbids  the  company  to  enter  upon 
certain  transactions,  then  no  assent  will  make  such  transactions 
binding.  Whether  such  a  prohibition  exists  depends  in  each  case  on 
the  construction  of  the  statute  (pp.  378-9). 

Ashbury  How  far  the  Court  should  be  guided  in  the  construction  of  such 
Ky.  Car-  statutes  by  the  consideration  of  the  general  policy  of  «uch  legislation 
V  Bicbe'  ^  *  question  on  which  there  has  been  much  difference  of  opinion. 
Policy  of  We  have  already  referred  shortly  to  AMury  Ry.  Carrioffe  Co,  v. 
Oompaniei  JHche,  In  this  case  the  distinct  question  arose  (for  the  first  time  it 
is  believed),  whether  the  Companies  Act  of  1862  does  or  does  not 
forbid  a  company  formed  under  it  to  bind  itself  by  contract  to  an. 
undertaking  beyond  the  purposes  specified  in  the  memorandum  of 
association.  The  12th  section  of  the  Act  says  that  a  company  shall 
not  alter  its  memorandum  of  association  except  in  certain  particulars  as 
to  capital  and  shares  (a) ;  the  Exchequer  Chamber  was  equally  divided 
as  to  the  effect  of  this.  Blackburn,  Brett  and  Grove,  J  J.  were  of 
opinion  that  it  did  not  amount  to  making  companies  incapable  of 
binding  themselves  to  anything  beyond  the  scope  of  the  memorandum ; 
Archibald,  Keating  and  Quain,  JJ.  held  that  it  did.  They  thought 
it  to  be  "  the  policy  as  well  as  the  true  construction "  of  the  Act 
"to  ignore  (so  to  speak)  the  existence  of  the  corporation  and  the 
power  of  the  shareholders,  even  when  unanimous,  to  contract  or 
act  in  its  name  for  any  purpose  substantially  beyond  or  in  excess  of 
its  objects  as  defined  by  the  memorandum  of  association''  (p.  291). 
Admitting  that  a  corporation  has  prima  f<icie  as  incident  at  Common 
Law  the  large  powers  laid  down  in  the  StUUm^s  JffospUal  case,  10  Co. 
Bep.  30  bf  and  citing  the  statement  of  the  law  by  Lord  Cranworth  in 
Shrewsbury  and  Birmingham  Ry,  Co,  v.  N,  W.  Ry,  Co.  (given  above, 
p.  662),  the  judgment  of  Archibald,  J.  (L.  R.  9  Ex.  pp.  292-3)  proceeds 
to  say  that  "  the  presumption  of  a  prima  facie  general  authority  to 
contract "  is  rebutted  by  the  "  express  provision  that  the  scope  and 
objects  of  the  company  as  originally  declared  by  its  memorandum  of 
association  shall  be  unchangeable."  The  corporation  may  be  r^arded 
as  non-existent  for  the  purpose  of  contracts  beyond  these  objects; 
and  if  so,  the  individual  assents  of  all  the  shareholders  cannot  give 
the  ideal  legal  body  of  the  corporation  a  capacity  of  which  the  Legis- 
lature has  deprived  it,  so  as  to  render  an  agreement  substantially 

(a)  Extended  by  the  Act  of  1867,      matters  of  the  like  sort. 
IS.  9,  sqq.,  21,  but  only  to  other 


Digitized  by  VjOOQ IC 


APPENDIX  (note  d).  673 

beyond  the  defined  objects  "  a  contract  of  the  ideal  legal  body,  which 
exists  only  as  a  corporation,  and  with  powers  and  capacity  which  are 
thus  admittedly  exceeded.'' 

This  opinion  was  confirmed  by  the  unanimous  decision  of  the 
House  of  liords,  L.  R.  7  H.  L.  653,  which  proceeds  not  so  much  on  any 
one  section  as  on  the  intention  of  the  Act  appearing  from  its  various 
provisions  taken  as  a  whole.  The  existence  and  competence  of  the 
company  are  limited  by  the  memorandum  of  association,  which  is 
"as  it  were  the  area  beyond  which  the  action  of  the  company  cannot 
go"  (Lord  Cairns,  at  p.  671).  Precisely  analogous  questions  are 
Qot  likely  to  arise  very  often,  but  the  decision  lays  down  with 
mfficient  clearness  the  lines  that  must  henceforth  be  followed  in  the 
reatment  of  the  law.  As  to  when  the  Attorney-General  is  entitled 
o  interfere,  see  A,-G.  v.  G.  E,  B.  Co.  (C.  A.),  11  Ch.  D.  449. 


Note  D.  (p.  178). 

Foreign  Laws  Prescribing  Forms  of  Contract. 

The  draft  Civil  Code  of  New  York  adopts  the  chief  provisions 
the  Statute  of  Frauds  in  terms  which  to  some  extent  embody  the 
mlts  of  leading  English  decisions  (ss.  794,  865,  1537).  It  has  been 
(tly  observed  that  in  England  the  statute  ought  to  have  been 
>ealed  and  re-enacted  half  a  dozen  times  to  represent  the  real  state 
the  law. 

rhe  Civil  Code  of  Lower  Canada,  s.  1235,  adopts  in  substance  the 
h  section  as  extended  by  Lord  Tenterden's  Act.  The  foundation 
Lower  Canadian  law  is  French,  and  the  code  is  in  a  general  way 
lelled  on  the  Code  Napoleon :  but  this  is  not  the  only  place  in 
ch  English  law  has  had  a  marked  infiuence  on  it. 
lie  French  Code  (Art  1341-8)  requires  an  instrament  in  writing 
m  the  subject  matter  of  the  contract  exceeds  the  sum  or  value  of 
T.  This  is  understood  (like  the  17th  section  of  our  statute  as 
inguished  from  the  4th)  to  be  a  rule  of  the  lex  contractus,  not  of 
lex  fori:  see  the  note  in  Sirey  &  Gilberts  Codes  Annot^s.  Also 
promises  must  be  in  writing  (Art.  2044). 

je  Italian  code  adds  to  and  modifies  this.  The  general  limit  of 
e  is  fixed  at  500  instead  of  150  lire  (Art.  1341).  Moreover 
-al  particular  kinds  of  contracts  have  to  be  in  writing,  of  which 
hief  are  sales  of  immoveable  property,  certain  contracts  as  to 
budes  and  other  real  rights,  leases  for  more  than  nine  years,  grants 

X  X 
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of  annuiUeB,  and  compromiBes  (Art  1314).  Both  in  French  and  in 
Italian  law  the  inatnunent  in  writing  {acU  9(ms  semg  privf^  scritttira 
privata)  is  of  no  avail  unless  signed,  and  that,  it  seems,  by  all  parties : 
moreover  there  mast  be  actual  written  signature,  not  a  mark.  (Codes 
Annot^  on  Art.  1322  sqq.;  Mazzoni,  Diritto  Civ.  Ital.  Bk.  3,  Ft  2. 
§  171).  The  only  resource  of  illiterate  persons  is  apparently  to  call 
in  a  notary  so  as  to  give  the  instrument'  a  yet  higher  degree  of 
solemnity  as  an  ^authentic  act"  And  unilateral  contracts  are  subject 
to  certain  additional  forms. 

The  Prussian  Landrecht  (Part  1.  Tit  6.  §  131)  requires  a  writing 
where  the  value  of  the  subject  matter  exceeds  fifty  thalers. 

From  the  operation  of  all  these  laws,  however,  commercial  contracts 
are  excepted  :  in  France  (and  consequently  in  Italy)  by  the  con- 
struction put  in  practice  upon  general  words  saving  the  commercial 
law  (a),  which  are  held  without  more  to  show  that  the  substantive 
part  of  the  enactment  does  not  apply  to  anything  governed  by  the 
Commercial  Codes  (Codes  Annot^s,  §  3  of  note,  and  Cattaneo  &  Borda, 
on  Art.  1341  of  Fr.  and  Ital.  Codes  respectively) :  and  in  Prussia,  by 
the  express  terms  of  the  German  Commercial  Code,  which  it  is  pre- 
sumed override  the  laws  of  all  particular  German  states  (6).  The 
last-named  Code  requires  a  solemn  instrument  for  the  formation  of 
companies  (174,  208),  and  a  contract  in  writing  to  enable  a  pledgee 
to  exercise  a  summary  power  of  sale  (310,  311)  (c). 

More  strict  is  the  Spanish  C6digo  de  Comercio  (Art  237)  which 
fixes  the  value  of  1000  reals  (=£10  Ss.  4d.)  as  that  above  which 
commercial  contracts  must  be  in  writing  :  but  for  the  sales  in  market 
overt  (Jerias  y  mercados)  the  limit  is  increased  to  3000  reals. 

The  Austrian  Civil  Code  is  said  to  contain  no  general  provision  of 
this  kind,  but  to  require  forms  in  several  particular  cases  (Savigny, 
Obi.  2.  248). 


1.  Cases 
where 
a  direct 
assign- 
ment only 
is  in  ques- 
tion. 


Note  E.  (p.  224). 

Early  Authorities  on  Assignmetiis  of  Chases  in  Action. 

In  Mich.  3  Hen.  IV.  8,  pL  34,  is  a  case  where  a  grantee  of 
an  annuity  from  the  king  sued  on  it  in  his  own  name.  No 
question  seems  to  have  been  raised  of  his  right  to  do  so. 


(a)  Le  tout  sans  prejudice  de  ce 
qui  est  present  dans  les  lois  relatives 
au  commerce,  Code  Civ.  1341  ;  the 
words  of  the  Italian  Cotle  are  aflfir- 
mative,  but  to  the  same  effect. 

(b)  Art  317.  Bei  Handels- 
gescbaften    ist  die   Giiltigkeit  der 


Vertrajfe  durch  schriftliche  Abfas- 
sung  oder  andere  Formlichkeiten 
nicht  bedingt 

(c)  With  leave  of  the  Court  ob- 
tained exparUf  or  without  it,  if  there 
is  an  express  contract  to  that  effect 
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In  HiL  37  Hen.  VI.  13,  pL  3  (already  cited  in  the  chapter  on 
Consideration,  p.  183  above),  it  appears  that  by  the  opinion  of  all 
the  justices  an  assignment  of  debts  was  no  consideration  (quid  pro 
quo)  for  a  bond,  forasmuch  as  no  duty  was  thereby  vested  in  the 
assignee:  and  the  Court  of  Chancery  acted  on  that  opinion  by 
decreeing  the  bond  to  be  delivered  up :  thus  it  is  clear  that  the 
notion  of  such  an  assignment  being  good  in  equity  though  not  at 
law  had  not  then  arisen.  It  may  be  noted  in  passing  that  the 
case  is  otherwise  interesting,  as  it  shows  pretty  fully  the  relations 
then  existing  between  the  Court  of  Chancery  and  the  Courts -of 
Common  Law. 

In  Hil.  21  Ed.  IV.  84,  pL  38,  the  question  was  raised  whether 
an  annuity  for  life  granted  without  naming  assigns  could  be  granted 
over ;  and  the  dictum  occurs  that  the  right  of  action,  whether  on  a 
bond  or  on  a  simple  contract,  cannot  be  granted  over. 

Mich.  39  Hen.  VI.  26,  pi.  36.  If  the  king  grant  a  duty  due  to 
him  from  another,  the  grantee  shall  have  an  action  in  his  own  name : 
** et  Udnt  ne pwit  nuL  autre  f aire" 

So  Mich.  2  Hen.  VII.  8,  pL  26.  "Ze  Roy  poU  granter  sa  accion 
ou  chose  qui  gist  en  accion;  et  issint  ne  poit  n\d  auter  person.^* 

In  Roll  Abr.  Action  sur  Case,  1.  20,  pi.  12,  this  case  is  stated  to 
have  been  decided  in  B.R.,  42  Eliz.,  between  Mowse  and  Edney, 
per  curiam:  A.  is  indebted  to  B.  by  bill  (i.e.  the  now  obsolete 
form  of  bond  called  a  single  bill),  and  B.  to  C.  B.  assigns  A.'s  bill 
to  C.  Forbearance  ou  C.'s  part  for  a  certain  time  is  no  consideration 
for  a  promise  by  A.  to  pay  C.  at  the  end  of  that  time  («.  v,  contra,  ib. 
29,  pi.  60) :  for  notwithstanding  the  assignment  of  the  bill,  the 
property  of  the  debt  remains  in  the  assignor. 

In  none  of  these  cases  is  there  a  single  word  about  main- 
tenance or  public  policy.  On  the  contrary,  it  appears  to  be  assumed 
throughout  that  the  impossibility  of  effectually  assigning  a  chose  in 
action  is  inherent  by  some  unquestionable  necessity  in  the  legal 
nature  of  things.  Finally,  in  Termes  de  la  Ley^  tit  Chose  in  Action, 
the  rule  ia  briefly  and  positively  stated  to  this  effect :  Things  in 
action  which  are  certain  the  king  may  grant,  and  the  grantee  have 
an  action  for  them  in  his  own  name  :  but  a  common  person  can 
make  no  grant  of  a  thing  in  action,  nor  the  king  himself  of  such  as 
are  uncertain.     No  reason  is  given. 

The  exception  in  favour  of  the  Crown  may  perhaps  be  derived 
from  the  universal  succession  accruing  to  the  Crown  on  forfeitures. 
This  would  naturally  include  rights  of  action,  and  it  is  easy  to 
understand  how  the  practice  of  assigning  over  such  rights  might 
spring  up  without  much  examination  of  its  congruity  with  the 
legal  principles  governing  transactions  between  subjects. 

X  X  2 
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2.  Cmm 

where  the 
right  of  an 
assignee  to 
•ue  in  the 
name 
of  the 
assignor 
was  in 
question. 


Before  the  expulsion  of  the  Jews  under  Edward  I.  they  were 
treated  as  a  kind  of  serfs  of  the  Crown  {taylMles  au  Boy  come  let 
ioens  serfs  et  a  ntU  autre:  Statutes  of  Jewry,  temp,  incert^  dated  by 
Prynne  3  Ed.  I.)>  (uid  the  king  accordingly  claimed  and  exercised  an 
arbitrary  power  of  confiscating,  releasing,  assigning,  or  licenaing 
ihem  to  assign,  the  debts  due  to  them.  See  on  this  subject  Y.  B.  33 
Ed.  I.  (in  Bolls  series),  pp.  idi.,  365,  and  Prynne's  **  Short  Demurrer 
to  the  Jews,''  &c.  (Lond.  1656,  a  violent  polemic  against  their 
re-admission  to  England),  passim. 

In  Hil.  9  Hen.  VI.  64,  pi.  17,  Thomas  Rothewel  sues  J. 
Pewer  for  maintaining  W.  H.  in  an  action  of  detinue  against 
him,  Rothewel,  for  "tw  box  ove  charters  et  munvmenis.^  Defence, 
that  W.  H.  had  granted  to  Pewer  a  rent-charge,  to  which  the 
muniments  in  question  related,  and  had  also  granted  to  Pewer 
the  box  and  the  deeds,  then  being  in  the  possession  of  Rothewel 
to  the  use  of  W.  H.,  wherefore  Pewer  maintained  W.  H., 
as  he  well  might  To  this  Paston,  one  of  the  judges,  made 
a  curious  objection  by  way  of  dilemma.  It  was  not  averred 
that  W.  H.  was  the  owner  of  the  deeds,  but  only  that  Rothewel 
had  them  to  his  use  ;  and  so  the  property  of  them  might  have  been 
in  a  stranger  :  "  et  issint  ceo  fuit  chose  en  accum  et  issint  totU  void  * : 
the  precise  meaning  of  these  words  is  not  very  clear,  but  the  general 
drift  is  that,  for  anything  that  appeared,  W.  H.  had  no  assignable 
interest  whatever ;  and  it  looks  as  if  the  strong  expression  tout  void 
was  meant  to  take  a  higher  ground,  distinguishing  between  a  trans- 
action impeachable  for  maintenance  and  one  wholly  ineffectual  from 
the  beginning.  But  if  W.  H.  was  the  true  owner,  Paston  continued, 
then  the  whole  property  of  the  deeds,  &c,  passed  to  Pewer,  who 
ought  to  have  brought  detinue  in  his  own  name  (a).  Babington, 
C.  J.,  and  Martyn,  J.,  the  other  judges  present,  were  of  a  contrary 
opinion,  holding  that  any  real  interest  in  the  matter  made  it  lawful 
to  maintain  the  suit.  The  attempt  to  a^ign  a  chose  in  action  is 
here  compared  by  the  counsel  for  the  plaintiff  to  the  grant  of  a 
reversion  without  attornment ;  showing  that  the  personal  cha- 
racter of  the  relation  was  considered  the  ground  of  the  rule  in  both 
cases. 

In  Mich.  34  Hen.  VI.  30,  pi.  15,  Robert  Horn  sued  Stephen 
Foster  for  maintaining  the  administrators  of  one  Francis  in  an  action 


(a)  Another  argument  put  by  the 
plaintiff's  counsel,  though  not  very 
material,  is  too  quaint  to  be  passed 
over :  Whatever  interest  Pewer 
might  have  had  by  the  grant  of  the 


rent  and  the  deeds  relating  to  it, 
yet  he  had  none  in  the  box,  and 
therefore  in  respect  of  the  box,  at 
all  events,  there  was  unlawful  i 
tenance  on  his  part. 
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against  him,  R.  Horn :  the  circumstauces  being  that  Horn  was 
indebted  to  Francis  by  bond,  and  Francis  being  indebted  to  Stephen 
in  an  equal  sum  assigned  the  debt  and  delivered  the  bond  to  him, 
authorizing  him,  if  necessary,  to  sue  on  it  in  his  (Francis')  name,  to 
which  Horn  agreed ;  and  now  Francis  had  died  intestate,  and 
Stephen  was  suing  on  the  bond  in  the  name  of  the  administrators 
with  their  consent.  And  this  being  pleaded  for  the  defendant,  was 
held  good.  Prisot,  in  giving  judgment,  compared  the  case  of  the 
cestui  que  use  of  lands,  whether  originally  or  claiming  by  purchase 
through  him  to  whose  use  the  feoffment  was  originally  made,  taking 
part  in  any  siiit  touching  the  lands.  On  this  Fitzherbert  remarks 
{Mayntenauns,  14)  "  Nota  ky  que  per  ceo  il  semble  que  un  duite  puit 
estre  ossigTU  pour  satisfactwiiy  So  it  is  said  in  Hil.  15  Hen.  VIL  2, 
pi.  3,  that  if  one  is  indebted  to  me,  and  deliver  to  me  an  obligation 
in  satisfaction  of  the  debt,  wherein  another  is  bound  to  him,  I  shall 
sue  in  my  debtor's  name,  and  pay  my  counsel  and  all  things  inci- 
dent to  the  suit ;  and  so  may  do  he  to  whom  the  obligation  was 
made,  for  each  of  us  may  lawfully  interfere  in  the  matter. 

Brooke,  Abr.  140  6,  observes,  referring  to  the  last  mentioned  case : 
"  Et  sic  vide  que  chose  in  CLcdon  poet  estre  assigne  oustrepur  loyal  cause, 
come  iust  det,  mez  nemy  pur  maiiiteuanceJ*  This  form  of  expression 
is  worth  noting,  as  showing  that  assignment  of  a  chose  in  action 
meant  to  the  writer  nothing  else  than  empowering  the  assignee  to 
sue  in  the  assignor's  name.  He  was  at  no  pains  to  explain  that  he 
did  not  mean  to  say  the  assignee  could  sue  in  his  own  name ;  for  he 
did  not  think  any  one  could  suppose  he  meant  to  assert  such  a  plainly 
impossible  proposition. 

This  evidence  seems  sufficient  to  establish  with  reasonable  certainty 
the  statement  in  our  text,  and  to  convert  what  was  a  not  improbable 
conjecture  a  priori  into  historical  fact  The  historical  difficulty  is 
one  which  extends  to  the  whole  of  our  law  of  contract,  namely  that 
of  tracing  any  continuity  of  general  principles  in  the  interval  between 
the  purely  Roman  expositions  of  them  in  Bracton  and  Britton  and 
their  first  appearance  in  a  definitely  English  form. 


Note  F.  (p.  277). 

OccupationSy  dealings,  <tc.y  regulated  or  restrained  hy  statute, 

(The  list  here  given  is  probably  not  complete.  A  certain  number 
of  the  references  have  been  taken  from  the  Index  to  the  Revised 
Statutes  without  further  verification.    The  occasional  asterisks  mean 
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that  further  remarks  on  the  Act  or  matter  thus  denoted  will  be  fbni^ 
in  the  chapter  on  Agreements  of  Imperfect  Obligation.) 

Apothecaries.    55  Geo.  3,  c  194;  37  &  38  Vict  c.  34. 

Attomei/s,    See  Solicitors. 

Bankers,  3  &  4  Wm.  4,  c  98  ;  7  «fe  8  Vict  c.  32 ;  8  &  9  Vict,  c  76; 
17  &  18  Vict  c.  83,    See  lindley,  1.  191. 

Brewers.    InJand  Kevenue  Act,  1880,  43  &  44  Vict  c,  20,  Part  2. 

Brokers.    6  Ann.  c  68  (Rev.  Stat) ;  57  Geo.  3,  c.  Ix. ;  rep.  in  part, 

33  &  34  Vict.  c.  60.    Smith  v.  Litido,  5  C.  B.  N.  S.  395,  5  ib.  667. 
Building.     See  Metropolitan. 

Cattle.    (Sale  in  London)  31  Geo.  2,  c.  40. 

Chain  Gables  and  Anchors.  (Sale  forbidden  if  not  tested  and  stamped) 

34  &  35  Vict  c.  101,  s.  7. 
Chemists,    See  Poisons  (Sale  of). 

Chimney  Stoeepers  must  take  out  a  certificate,  and  are  liable  to 
penalties  if  they  exercise  their  business  without  one :  38  &  39  Vict 
c,  70. 

Clergy.  Charging  benefices  forbidden,  13  Eliz.  c  20;  &  parte 
Arrowsmith,  8  Ch.  D.  96.  Trading  forbidden,  1  &  2  Vict  c  106. 
Snpra,  p.  275. 

Coals.  (Sale  in  London)  1  &  2  Vict  c.  cli. 

Companies.  (Formation  of:  partnerships  of  more  than  ten  penoos 
for  banking,  or  twenty  for  other  purposes,  must  if  not  otherwije 
privileged  be  registered  under  the  Act)  Companies  Act  1862,  a.  4. 
As  to  what  is  an  association  for  the  acquisition  of  gain  within  that  &, 
see  Smith  v.  Anderson  (C.  A.),  15  Ch.  D.  247,  overruling  Sykes  v. 
Beadon,  11  Ch.  D.  170. 
Conveyancers.  33  &  34  Vict  c  97,  s.  60.     Suproj  p.  27a 
Dangerous  Chods  (importation,  manufacture,  sale,  and  carriage). 
Nitro-glycerine,  &c.  Explosives  Act  1875,  38  Vict  c  17. 
Petroleum,  &c  34  &  35  Vict  c  105. 

Excise.  (General  regulations  as  to  trades  and  businesses  subject  to 
laws  of — 

7  &  8  Geo.  4,  c.  53.         4  &  5  Vict  c  20. 
4  A  5  Wm.  4,  c  51.       26  &  27  Vict  c  33,  s.  15. 
3  &  4  Vict  c.  17.  30  &  31  Vict  c  90,  s.  17. 

Game  (sale  of).  1  &  2  Wm.  4,  c.  32.  Fon-itt  v.  Baker,  10  Ex.  75a 
Gaming  Securities.  5  &  6  Wm.  4,  c.  41. 
Goldsmiths.  17  &  18  Vict.  c.  96  (and  several  earlier  Acts). 
Gunpowder  (manufacture  and  keeping).    Explosives  Act  1875,  38 
&  39  Vict  c.  17. 

Insurance  (Life).  Assured  must  have  interest,  14  Geo.  3,  c  48. 
The  statute  is  a  defence  for  the  insurers,  but  if  they  choose  to  pay 
on  an  insurance  without  interest  the  title  to  the  insuranca  moneys 
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as  between  other  persons  is  not  affected:    Worthington  v.   Curtis, 
1  Ch.  D.  419,  see  p.  351  supra, 

(Marine).  The  like:  insurances  of  goods  on  BritiBh  ships,  "in- 
terest or  no  interest,  or  without  further  proof  of  interest  than  the 
policy,  or  by  wajr  of  gaming  or  wagering,  or  without  benefit  of 
salvage  to  the  assurer,"  are  made  void  by  19  Geo.  2,  c  37.  See 
notes  to  Ooram  v.  Sweeting,  2  Wms,  Saund.  592-7.  The  prohibi- 
tion of  this  statute  extends  to  policies  on  profit  and  commission : 
AUkins  v.  Jupe,  2  C.  P.  D.  375. 

*  Requirement  of  stamped  policy,  30  <fe  31  Vict.  c.  23. 
Intoxicating  Liquors,  Licensing  Acts,  1872-1874,  36  &  36  Vict. 

c  94,  and  37  &  38  Vict  c.  49  (and  several  earlier  Acts). 

Landlord  and  Tenant,  Property  Tax :  5  &  6  Vict.  c.  36,  s.  103. 
Lamb  v.  Brewster  (C.  A.)  4  Q.  B.  D.  607.  Ground  game:  43  &  44 
Vict  c  47,  s.  3. 

Lotteries,  Forbidden  by  10  Wm.  3,  c.  23  (Rev.  Stat:  al.  17)  and 
a  series  of  penal  statutes  of  which  the  last  is  8  &  9  Vict  c  74. 

Marine  Store  Dealers,  Public  Stores  Act,  1875,  38  &  39  Vict  c.  25, 

8S.9-11. 

♦  Medical  Practitioners.  21  &  22  Vict,  c  90,  22  Vict  c.  21,  23  & 
24  Vict  cc.  7,  66. 

Metropolitan  Buildinffs,  18  &  19  Vict  c  122,  25  &  26  Vict  c.  102. 

Money,  Contracts,  &c.  must  be  made  in  terms  of  some  currency. 
Comage  Act  1870,  33  Vict  c  10,  s.  16. 

Old  Metal,  (Minimum  quantities  to  be  bought  at  one  time  by 
dealer  in.)  Prevention  of  Crimes  Act  1871,  34  &  35  Vict  c.  112,  s.  13. 

Passenger  Steamier,  Voyage  without  Board  of  Trade  certificate  un- 
lawful, Merchant  Shipping  Act  1854  (17  &  18  Vict  c.  104),  s.  318. 
Dudgeon  v.  Pembroke,  L.  R  9  Q.  B.  581. 

Pawnbrokers.  35  &  36  Vict  c.  93.     Supra,  p.  274. 

Poison  (sale  of).  31  &  32  Vict  c.  121,  s.  17,  and  see  32  «k  33  Vict, 
c  117,  s.  3.     Bern/  v.  Henderson,  L.  R.  5  Q.  B.  296. 

Printing,  32  &  33  Vict.  c.  24.    Bensley  v.  Bigiwld,  supra,  p.  270. 

Public  Office  (sale  forbidden).  5  &  6Edw.  6,  c  16;  3  Geo.  1,  c.  15; 
49  Geo.  3,  c.  126;  63  Geo.  3,  c.  54;  1  &  2  Geo.  4,  c.  54;  see  Orceme 
V.  Wroughton,  11  Ex.  146,  24  L.  J.  Ex.  265;  and  Benjamin, 
437-442. 

Reliffious  Opinions  (expression  of).  9  Wm.  3,  c.  35  (Rev.  Stat :  al, 
c.  32).    See  Coioan  v.  Milboum,  L.  R.  2  Ex.  230. 

Seamen,  Sale  of  or  charge  upon  wages  or  salvage  invalid,  17  &  18 
Vict.  c.  104,  s.  233. 

Simony.  Purchase  of  next  presentation,  13  Ann.  c.  11  (Rev.  Stat: 
al,  12  Ann.  stat  2,  c  12).  The  purchase  of  a  life  estate  in  an 
advowson  is  not  within  the  statute,  and  the  purchaser,  if  a  derk. 
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may  offer  himself  for  admission  on  the  next  avoidance :  WaUk  t. 
Bishop  of  Lincoln,  L.  R.  10  C.  P.  618. 

Slave  Trade.  Illegal,  and  contracts  relating  to  avoided,  5  Geoc  4, 
c  113,  6  &  7  Vict,  c  88.  As  to  construction  of  the  statates  ozi 
contracts  made  abroad,  Santos  v.  Illidge,  6  C.  B.  N.  S.  841,  28  L.  J. 
C.  P.  317,  in  Ex.  Ch.  8  ib,  861,  29  L.  J.  C.  P.  34a 

SolicUars,  The  principal  Act  is  23  ^  24  Vict  a  127.  Un- 
qualified persons  are  forbidden  to  practise  "^and  a  solicitor  omitting  to 
take  out  annual  certificate  cannot  recover  costs.  Special  agreements 
in  writing  between  solicitor  and  client  as  to  remuneration  are  mem 
valid,  33  &  34  Vict.  c.  28,  ss.  4-15,  if  not  in  the  nature  of  cham- 
perty, s.  11 :  *they  cannot  be  sued  upon,  but  may  be  enforced  or  e^ 
aside  in  a  discretionary  manner  on  motion  or  petition,  ss.  8,  9.  See 
Bees  V.  Williams,  L.  B.  10  Ex.  200.  A  promise  to  chai^  no  costs  at 
all  in  the  event  of  losing  the  action  is  good  apart  from  the  atatate, 
and  is  not  touched  by  s.  11.    Jennings  v.  Johnson,  L.  R.  8  C.  P.  425. 

Spirits,  <Sx,  (sale  of).  *In  small  quantities,  24  Greo.  2,  c.  40,  sl  12 
(Tippling  Act) ;  25  &  26  Vict  c.  38 ;  30  &  31  Vict.  c.  142,  si  4.  To 
passengers  on  ship  during  voyage,  18  &  19  Vict.  c.  119,  s.  62. 

Spirits  (methylated),  as  to  making,  warehousing,  sale,  &C.. :  IS  & 
19  Vict  c.  38  (and  several  later  Acts). 

Sunday.  Work  in  ordinary  callings  by  tradesmen,  &c,  and  public 
sales  by  any  person  on  Sunday  forbidden,  also  travelling  with  boats 
or  barges,  29  Car.  2,  c  7.    See  Benjamin  on  Sale,  442-5. 

Tobacco.  Growing  tobacco  is  forbidden  by  12  Car.  2,  c  34,  1  &  2 
Will.  4,  c.  13  (extending  the  prohibition  to  U.  K.) :  and  the  tobacco 
trad6  is  further  regulated  by  a  great  number  of  Customs  and  Excise 
Acts. 

*Trade  Union  Contracts,  34  &  35  Vict  c.  31,  a.  4. 

Usury.  The  various  statutes  which  fixed  (with  sundry  exceptions} 
a  maximum  rate  of  lawful  interest  were  all  repealed  by  17  &  18  Vict, 
c.  90.  It  would  be  perhaps  needless  at  such  a  distance  of  time  to 
mention  this,  were  it  not  that  by  an  extraordinary  oversight  the  last 
edition  of  Story  on  Contracts  (§  722)  represents  the  statute  of  Anne 
(12  Ann.  stat.  2,  c  16)  as  still  regulating  the  law  of  interest  in 
England.  *A8  to  securities  given  after  repeal  of  usury  laws  for 
money  lent  on  usurious  terms  before  the  repeal,  Flight  v.  Bt«d^ 
1  H.  &  C.  703,  32  L.  J.  Ex.  266. 

Wagers.  8  &  9  Vict  c  109,  svpra,  p.  276.  Benjamin  on  Sale,  435. 
As  to  the  extent  of  the  exceptions,  Parsons  v.  AUxandsr,  5  K  &  R 
263,  24  L.  J.  Q.  B.  277,  Goon\bes  v.  DibbU,  L.  R.  1  Ex.  248,  DiggU 
V.  Higgs,  2  Ex.  D.  422,  Trimble  v.  Hill  (appeal  to  J.  C.  from  New  S. 
Wales  on  colonial  statute  in  same  terms),  5  App.  Ca.  342.  Forbearance 
of  proceedings  to  enforce  payment  of  racing  debts  by  purely  conven- 
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tional  sanctions  is  not  an  nnlawful  consideration ;  qfa,  whether  or  not 
a  good  consideration ;  Bubh  v.  YelvertoTif  9  Eq.  471. 

Woffes,  Payment  otherwise  than  in  money  forbidden,  1  &  2  Wm. 
4f  c.  37  (Truck  Act),  in  the  trades  enumerated  in  s.  19.  Cutts  v. 
Wardy  L.  R.  2  Q.  B.  357.  The  stoppage  of  wages  for  frame  rents,  &c. 
in  the  hosiery  manufacture  is  forbidden,  and  all  contractB  to  stop 
wages  and  contracts  for  frame  rents  and  charges  are  made  illegal 
null  and  void,  by  37  &  38  Vict  c  48.  See  Willis  v.  Thorp,  L.  R.  10 
Q.  B.  383,  Smith  v.  Walton,  3  C.  P.  D.  109. 

Weights  and  Measures.  Standards  defined,  and  use  of  other  weighta 
and  measures  forbidden.  5  Qeo.  4,  c.  74,  5  &  6  Wm.  4,  c.  63,  18 
&  19  Vict.  c.  72,  22  &  23  Vict.  c.  66.  The  use  of  the  metric  system 
is  legalized  by  27  &  28  Vict.  c.  117.  Sales  by  customary  weights  or 
measures  which  are  well  known  multiples  of  standard  weight  or 
measure  are  not  unlawful :  Hughes  v.  Humphreys,  3  E.  &  B.  954,  23 
L.  J.  Q.  B.  356,  Jcmes  v.  Giles,  10  Ex.  119,  23  L.  J.  Ex.  292. 


Note  G.  (p.  365). 


Indian  Contract  Act  on  Unlawful  Agreements  (ss.  23, 24,  26, 27,  28, 
30,  57,  58). 

[It  is  thought  unnecessary  to  set  out  here  the  illustrations,  of 
which  there  are  several,  to  s.  23,  as  the  cases  put  are  sufficiently 
obvious.  It  must  be  remembered,  however,  that  the  illustrations  are 
an  integral  part  of  the  enactment.  None  is  given  on  the  head  of 
public  policy,  whether  from  a  desire  not  to  limit  judicial  discretion  or 
from  the  difficulties  attending  the  subject:  so  that  the  courts  are 
apparently  left  to  fall  back  upon  the  English  authorities.  The  sec- 
tions or  clauses  which  distinctly  differ  from  the  corresponding 
English  law  are  marked  with  an  asterisk.] 

23.  The  consideration  or  object  of  an  agreement  is  lawful  imless  it 
is  forbidden  by  law;  or  is  of  such  a  nature  that,  if  permitted,  it 
would  defeat  the  provisions  of  any  law ;  or  is  fraudulent ;  or  involves 
or  implies  injury  to  the  person  or  property  of  another;  or  the  Court 
regards  it  as  immoral  or  opposed  to  public  policy. 

In  each  of  these  cases,  the  consideration  or  object  of  an  agreement 
is  said  to  be  unlawful.  Every  agreement  of  which  the  object  or 
consideration  is  unlawful,  is  void. 

24.  If  any  part  of  a  single  consideration  for  one  or  more  objects, 
or  any  one  or  any  part  of  any  one  of  several  considerations  for  a 
single  object  is  unlawful,  the  agreement  is  void. 
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lUHstnUian, 

A.  pTomiBes  to  Buperintendf  on  behalf  of  R,  a  legal  mannfactuie  of 
indigo  and  an  illegal  traffic  in  other  articles.  B.  promises  to 
pay  to  A.  a  salary  of  10,000  rupees  a  year.  The  agreement 
IS  void,  the  object  of  A.'s  promi^  and  the  consideration  for 
K's  promise,  being  in  part  unlawfoL 

26.  Every  agreement  in  rertraint  of  the  marriage  of  any  person^ 
other  than  a  minor,  is  void. 

27.  Every  agreement  by  which  any  one  is  restrained  from  exercising 
a  lawful  profession,  trade  or  business  of  any  kind,  is  to  that  extent 
void. 

Exception  1.  One  who  sells  the  good-will  of  a  bosineas  may  agree 
with  the  buyer  to  refrain  from  carrying  on  a  similar  business,  within 
specified  local  limits,*  so  long  as  the  buyer,  or  any  person  deriving 
title  to  the  good- will  from  him  carries  on  a  like  business  therein,**^  pro- 
vided that  such  limits  appear  to  the  Court  reasonable,  regard  being 
had  to  the  nature  of  the  business. 

Exception  2.  Partners  may,  upon  or  in  anticipation  of  a  dissolution 
of  the  partnership,  agree  that  some  or  all  of  them  will  not  carry  on  a 
business  similar  to  that  of  the  partnership  within  such  local  limits  as 
are  referred  to  in  the  last  preceding  exception. 

Exception  3.  Partners  may  agree  that  some  one  or  all  of  them  will 
not  carry  on  any  business  other  than  that  of  the  partnership,  during 
the  continuance  of  the  partnership. 

28.  Every  agreement  by  which  any  party  thereto  is  restricted  abso- 
lutely from  enforcing  his  rights  under  or  in  respect  of  any  contract 
by  the  usual  legal  proceedings  in  the  ordinary  tribunals,  or  which 
limits  the  time  within  which  he  may  thus  enforce  his  rights,  is  void 
to  that  extent 

Exception  1.  This  section  shall  not  render  illegal  a  contract,  by 
which  two  or  more  persons  agree  that  any  dispute  which  may  arise 
between  them  in  respect  of  any  subject  or  class  of  subjects,  shall 
be  referred  to  arbitration,  and  that  only  the  amount  awarded  in 
such  arbitration  shall  be  recoverable  in  respect  of  the  dispute  so 
referred. 

*When  such  a  contract  has  been  made  a  suit  may  be  brought  for 
its  specific  performance,  and  if  a  suit  other  than  for  such  specific 
performance,  or  for  the  recovery  of  the  amount  so  awarded,  is  brought 
by  one  party  to  such  contract  against  any  other  such  party  in  respect 
of  any  subject  which  they  have  so  agreed  to  refer,  the  existence  of 
such  contract  shall  be  a  bar  to  the  suit 

Exception  2.  Nor  shall  this  section  render  illegal  any  contract  in 
writing  by  which  two  or  more  persons  agree  to  refer  to  arbitration 
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any  question  between  them  which  has  already  arisen,  or  affect  any 
provision  of  any  law  in  force  for  the  time  being  as  to  references  to 
arbitration. 

30.  Agreements  by  way  of  wager  are  void,  and  no  suit  shall  be 
brought  for  recovering  anything  alleged  to  be  won  on  any  wager  or 
entrusted  to  any  person  to  abide  the  result  of  any  game  or  other 
uncertain  event  on  which  any  wager  is  made. 

This  section  shall  not  be  deemed  to  render  unlawful  a  subscription 
or  contribution,  or  agreement  to  subscribe  or  contribute,  made  or 
entered  into  for  or  toward  any  plate,  prize,  or  sum  of  money*  of  the 
value  or  amount  of  five  hundred  rupees  or  upwards,  to  be  awarded  to 
the  winner  or  winners  of  any  horse-race.* 

Nothing  in  this  section  shall  be  deemed  to  legalize  any  transaction 
connected  with  horse-racing  to  which  the  provisions  of  section  294 
A.  of  the  Indian  Penal  Code  apply. 

57.  Where  persons  reciprocally  promise,  firstly  to  do  certain  things 
which  are  legal,  and  secondly,  under  specified  circumstances,  to  do 
certain  other  things  which  are  illegal,  the  first  set  of  promises  is  a 
contract,  but  the  second  is  a  void  agreement 

Illustration, 

A.  and  B.  agree  that  A.  shall  sell  B.  a  house  for  10,000  rupees,  but 

that  if  B.  uses  it  as  a  gambling  house,  he  shall  pay  A. 

60,000  rupees  for  it 
The  first  set  of  reciprocal  promises,  namely  to  sell  the  house  and  to 

pay  10,000  rupees  for  it,  is  a  contract 
The  second  set  is  for  an  unlawful  object,  namely,  that  B.  may  use 

the  house  as  a  gambling  house,  and  is  a  void  agreement 

58.  In  the  case  of  an  alternative  promise,  one  branch  of  which  is 
legal  and  the  other  illegal,  the  legal  branch  alone  can  be  enforced. 

Illttstration, 

A.  and  B.  agree  that  A.  shall  pay  B.  1,000  rupees,  for  which  B. 

shall  afterwards  deliver  to  A.  either  rice  or  smuggled  opium. 
This  is  a  valid  contract  to  deliver  rice,  and  a  void  agreement  as  to 

the  opium. 


Note  H.  (p.  404). 

Indian  Contract  Act  on  Impossible  Agreements, 

53.  When  a  contract  contains  reciprocal  promises,  and  one  party 
to  the  contract  prevents  the  other  from  performing  his  promise,  the 
contract  becomes  voidable  at  the  option  of  the  party  so  prevented; 
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and  he  ia  entitled  to  compensation  &om  the  other  party  for  any  loes 
which  he  may  sustain  in  consequence  of  the  non-performance  of  the 
contract. 

lUudration, 

A.  and  B.  contract  that  B.  shall  execute  certain  work  for  A.  for  a 
thousand  rupees.  B.  is  ready  and  willing  to  execute  the 
work  accordingly,  but  A.  prevents  him  from  doing  so.  The 
contract  is  voidable  at  the  option  of  B.,  and  if  he  elects  to 
rescind  it  he  is  entitled  to  recover  from  A.  compensation 
for  any  loss  which  he  has  incurred  by  its  non-peiformance. 

56.  An  agreement  to  do  an  act  impossible  in  itself  is  void. 

A  contract  to  do  an  act  which  after  the  contract  is  made  becomes 
impossible,  or  by  reason  of  some  event  which  the  promisor  could  not 
prevent,  unlawful,  becomes  void  when  the  act  becomes  impossible  or 
unlawful. 

Where  one  person  has  promised  to  do  something  which  he  knew, 
or  with  reasonable  diligence  might  have  known,  and  which  the 
promisee  did  not  know  to  be  impossible  or  unlawful,  such  promisor 
must  make  compensation  to  such  promisee  for  any  loss  which  such 
promisee  sustains  through  the  non-performance  of  the  promise. 

Illustrations. 

a.  A.  agrees  with  B.  to  discover  treasure  by  magic  The  agreement 
is  void. 

6.  A.  and  B.  agree  to  marry  each  other.  Before  the  time  fixed  for 
the  marriage  A.  goes  mad.    The  contract  becomes  void. 

c  A.  contracts  to  marry  B.,  being  already  married  to  C,  and  being 
forbidden  by  the  law  to  which  he  is  subject  to  practise 
polygamy.  A.  must  make  compensation  to  B.  for  loss 
caused  to  her  by  the  non-performance  of  his  promise. 

<L  A.  contracts  to  take  in  cargo  for  B.  at  a  foreign  port  A.'8 
government  afterwards  declares  war  against  the  country  in 
which  the  port  is  situated.  The  contract  becomes  void 
when  war  is  declared. 

e.  A.  contracts  to  act  at  a  theatre  for  six  months  in  consideration 
of  a  sum  paid  in  advance  by  R  On  several  occasions  A.  ia 
too  ill  to  act  The  contract  on  these  occasions  becomes 
void  (a). 


67.  If  any  promisee  neglects  or  refuses  to  afford  the  promisor 
reasonable  fticilities  for  the  performance  of  hb  promise  the  promisor 
is  excused  by  such  neglect  or  refusal  as  to  any  non-performance 
caused  thereby. 

(a)  A.  would  apparently  be  bound  were  something  in  the  particiilar 

under  s.  65  to  restore  a  proportion-  contract  to  show  that  the  payment 

ate  part  of  the  payment,  which  hi  was  intended  to  be  apportioned. 
England  he  would  not  unless  there 
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lUusiration, 

A.  contracts  with  B.  to  repair  B.*8  house.  B.  neglects  or  refuses  to 
point  out  to  A.  the  place  in  which  his  house  requires  repair. 
B.  is  excused  for  the  non-performance  of  the  contract  if  it  is 
caused  by  such  neglect  or  refusal.  Compare  also  Chapter 
III.  of  the  Act  "  On  Contingent  Contract^"  ss.  31—36. 


NoTB  I.   (p.  465). 
Bracion  on  Fundamental  Error. 


De  acquirendo  rerum  dominio,  fo.  156,  16: — "Item  non  valet 
donatio,  nisi  tarn  dantis  quam  accipientis  concurrat  mutuus  consensus 
et  voluntas,  scilicet  quod  donator  habeat  animum  donandi  et  dona- 
tarius  animum  recipiendi  Nuda  enim  donatio  (a)  et  nuda  pactio 
non  obligant  aliquem  nee  faciant  aliquem  debitorem ;  ut  si  dicam,  do 
tibi  talem  rem,  et  non  habeam  (6)  animum  donandi  nee  tradendi  nee 
a  traditione  incipiam,  non  valet,  ut  si  dicam,  Do  tibi  istam  rem,  et 
illam  nolim  (c)  tradere  vel  (c)  sustinere  quod  illam  tecum  feras  vel 
arborem  datam  succidas,  non  valet  donatio  quia  donator  plene  non 
consentit  Item  oportet  quod  non  sit  error  in  re  data,  quia  si  donator 
senserit  de  una  re  et  donatarius  de  alia,  non  valet  donatio  propter 
dissensum :  et  idem  erit  si  dissentio  fiat  in  genere,  numero,  et  quan- 
titate  .  .  .  [Then  follow  instances.]  Et  in  fine  notandum  quod 
si  in  corpus  quod  traditur  sit  consensum,  non  nocet,  quamvis  circa 
causam  dandi  atque  recipiendi  sit  dissentio :  ut  si  pecuniam  numera- 
tarn  tibi  tradam,  vel  quid  tale,  et  tu  earn  quasi  creditam  (d)  accipias, 
constat,  ad  te  proprietatem  transire." 


(a)    ratio  MS.    Hobhonse,    Lin- 
coln's inn. 
(6)  habuero  MS.  Hobh. 

(c)  MS.  Hobh.:  edd.  noZwi,  d. 

(d)  Traditam  ed.  1569,  followed 
without  remark  by  Sir  T.  Twiss, 
1878,  who  also  gives  by  a  misprint, 
and  translates,  ttUi  for  tcUe  imme- 
diately above.  But  ct*editam  is  the 
reading  of  a  majority  of  good  MSS. 


(Lincoln's  Inn,  Camb.  Univ.,  Brit. 
Mus.,  Bibl.  Nat  Paris)  and  is  evi< 
deutly  required  by  the  sense,  firac- 
ton  is  quoting  from  the  Digest,  41. 
1.  de  acq.  rer.  dom.  36:  cp.  Gtiter- 
bock,  Henr.  de  Bracton,  p.  85,  who 
assumed,  without  cause  as  the  MSS. 
now  show,  that  Bracton  misunder- 
stood the  passage.  The  corruption, 
however,  is  an  easy  and  early  one. 
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Note  K.  (p.  492). 
Mistake  in  TFiUs, 

Properly  speaking,  there  is  no  jurisdiction  in  any  court  to  rectify  a 
will  on  the  ground  of  mistake.  The  Court  of  Probate  may  reject 
words  of  which  the  testator  is  proved  to  have  been  ignorant,  whether 
inserted  by  the  fraud  or  by  the  mistake  of  the  person  who  prepared 
the  wilL  But  it  has  no  power  to  remedy  a  mistake  "  by  modifying 
the  language  used  by  the  draughtsman  and  adopted  by  the  testator 
so  as  to  make  it  express  the  supposed  intention  of  the  testator.  .  . 
Such  a  mode  of  dealing  with  wills  would  lead  to  the  most  dangerous 
consequences,  for  it  would  convert  the  Court  of  Probate  into  a  court 
of  construction  of  a  very  peculiar  kind,  whose  duty  it  would  be 
to  shape  the  will  into  conformity  with  the  supposed  intentions  of 
the  testator"  (a).  Exactly  the  same  rule  has  been  laid  down  in 
equity  (6). 

The  cases  in  which  it  is  said  that  the  Court  will  interfere  to  correct 
mistakes  in  wills  may  be  classified  thus : 

1.  Cases  purely  of  construction  according  to  the  general  intention 
collected  from  the  will  itself  (c). 

2.  Cases  of  equivocal  description,  of  words  used  in  a  special 
habitual  sense  (c),  or  of  a  wrongly  given  name  which  may  be  cor- 
rected by  a  sufficient  description  (d). 

3.  Cases  of  dispositions  made  on  what  is  called  &  false  cause  («),  Le, 
on  the  mistaken  assumption  of  a  particular  state  of  facts  existing, 
except  on  which  assumption  the  disposition  would  not  have  been 
made.  These  are  analogous  to  the  cases  of  contract  governed  by 
Couturier  v.  Hastie  (/):  and  just  as  in  those  cases,  the  expressed 
intention  is  treated  as  having  been  dependent  on  a  condition  which 
has  failed. 

But  the  true  view  of  all  these  cases  appears  to  be  not  that  tiie 
words  are  corrected,  but  that  the  intention  when  clearly  ascertained 
is  carried  out  notwithstanding  the  apparent  difficulty  caused  by  the 
particular  words. 

(a)  Barter  v.  Barter^  L.  K.  8  P.  may  be  explained,  but  a  name  which 

&    D.    11,    21,    following    Guard-  applies  to  only  one  person  may  be 

house  V.  Blackburn^  L.  B.  1  P.  &  D.  corrected    by    a    description    suffi- 

109.  cieutly  showing  that  another  person 

(6)    Newburgh   v.    Ntviburgh^    5  is    intended:    Charter  v.   Charter, 

Madd.  364.  L.  R.  7  H.  L.  364. 

(c)  See  Hawkins  on  Construction  (c)  CamjMl  v.  Frencht  3  Ves,  321, 

of  Willa,  Introduction.  (/)  5  H.  L.  C.  673.     Supra,  pp. 

{d)  Not  only  an  equivocal  name  386,  456. 
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NoTB  L.  (p.  499). 

On  the  supposed  equitable  do€tr%7ie  of  **  making  representations  good.^' 

I  shall  here  endeavour  to  show  in  detail,  in  accordance  with  what  Original 
is  said  in  the  text,  that  this  much  alleged  head  of  equity,  in  so  far  as  ft»*«'°«'** 
it  purports  to  establish  any  rule  or  principle  apart  from  the  ordinary  mtrtley  v. 
rules  as  to  the  formation  of  contracts  on  the  one  hand,  and  the  De  Bid, 
principle  of  estoppel  by  assertion  as  to  existing  facts  on  the  other,  is 
imaginary.     In  the  principal  class  of  cases  the  "  representation  "  is  of 
an  intention  to  make  a  provision  by  will  for  persons  about  to  marry, 
in  reliance  on  which  representation  the  marriage  takes  place.    The 
leading  authority  is  Hammersley  v.  Be  Bid  (a),  decided  by  the  House 
of  Lords  in  1845  on  appeal  from  the  Court  of  Chancery.    In  the 
Court  below  (6)   Lord  Cottenham  had  laid  down  the  proposition 
that  "a  representation  made    by    one   party    for  the  purpose  of 
influencing  the  conduct  of  the  other  party,  and  acted  on  by  him, 
will  in  general  be  sufficient  to  entitle  him  to  the  assistance  of  the 
Court    for   the  purpose  of  realizing  such   representation."     Thb 
appears  to  be  the  source  of  all  the  similar  statements  which  have 
since  been  made  (c).    Taken  with  its  context,  however,  it  need  not 
mean  more  than  that  an  exchange  of  proposals  and  statements  by 
which  the  conduct  of  parties  is  determined  may,  as  containing  all  the 
requisites  of  a  good  agreement,  amount  to  a  contract,  though  not  to  a 
formal  contract.     To  Mr.  Justice  Stephen  Lord  Cottenham's  words 
"  appear  to  mean  only  that  contracts  of  this  nature  may  be  made  like 
other  contracts  by  informal  documents,  or  partly  by  documents  and 
partly  by  conduct "  {d).  And  in  this  sense  the  rule  seems  to  have  been 
understood  in  the  House  of  Lords  both  in  the  same  and  in  subsequent 
cases.    Lord  Brougham  and  Lord  Campbell  speak  of  the  transaction 
in  plain  terms  as  a  contract    In  the  Rolls  Court  it  bad  also  been  dealt 
with  on  that  footing  (e).     Still  more  pointed  is  the  remark  made 
by  Lord  St.  Leonards  in  1854 :— "  Was  it  merely  a  representation  Subee- 
in  Hammersley  v.  De  Bid  ?    Was  it  not  a  proposal  with  a  condition  <l"ent  ex- 
which,  being  accepted,  was  equivalent  to  a  contract  r(/).  In  the  terms  ^  Hou^' 
of  the  Indian  Contract  Act,  it  was  the  case  of  a  proposal  accepted  by  of  Lords, 
the  performance  of  the  conditions.    The  statement  "  I  will  leave  you 

(a)  12  CL  &  F.  45.  pf«e.    See  Evans  v.  Bickndl,  6  Vee. 

ih)  12  CI.  &  F.  at  p.  62.  174. 

(c)  The  turn  of  language  is  hi  it-  (rf)  6  Ex.  D.  299. 

self    not  novel.      It  seems    to  be  (e)  Nom.  De  BeU  v.   Thomson^  8 

modelled  on  that  which  had  long  Beav.  469. 

before  been  med  in  cases  of  a  dif-  (/)    MaunseU    v.    Hedges    WhUe^ 

ferent  class  and  for  a  different  pur-  4  H.  L.  C.  at  p.  1051 ;  cp.  p.  1059. 
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10,0001.  by  my  vill  if  you  marry  A.,"  if  made  and  acted  on  as  a 
promise,  becomes  a  binding  contract  (the  marriage  undertaken  on  the 
faith  of  that  promise  being  the  consideration),  and  so  does  a  state- 
ment in  less  plain  language  which  amounts  to  the  same  thing.  On 
the  other  hand  the  statement  "If  you  many  A.  I  think,  as  at  present 
advised,  1  shall  leave  you  10,0002."  is  not  a  promise  and  cannot 
become  a  contract :  neither  can  it  act  as  an  estoppel,  for  it  cannot 
matter  to  the  other  party's  interest  whether  the  statement  of  an 
intention  which  may  be  revoked  at  any  time  is  at  the  moment  true 
or  false.  And  the  same  is  true  of  any  less  explfcit  statement  which 
is  held  on  its  fair  construction  to  amount  to  this  and  no  more.  Such 
was  the  result  of  the  case  where  Lord  St.  Leonards  put  the  question 
just  cited  (a).  And  in  that  case  the  true  doctrine  was  again 
distinctly  affirmed  by  Lord  Cranworth  (b\ 

**  By  what  words  are  you  to  define  whether  a  party  has  entered 
into  an  engagement  as  distinct  from  a  contract,  but  which  becomes  a 
contract  by  another  person  acting  upon  it?  Where  a  roan  engages  to 
do  a  particular  thing,  he  must  do  it ;  that  is  a  contract ;  but  where 
there  are  no  direct  words  of  contract,  the  question  must  be,  what  has 
he  done  ?  He  has  made  a  contract,  or  he  has  not ;  in  the  former  case 
he  must  fulfil  his  contract ;  in  the  latter  there  is  nothing  that  he  is 
bound  to  fulfil."  Again :  "  There  is  no  middle  term,  no  teriium  quid 
between  a  representation  so  made  as  to  be  effective  for  such  a 
purpose,  and  being  effective  for  it,  and  a  contract:  they  are 
identical.*' 

He  proceeded  to  comment  on  Hammersley  v.  De  Bid,  and  to 
express  a  decided  opinion  that  the  language  there  used  by  Lord 
Cottenham  was  not  meant  to  support,  and  did  not  support,  the  notion 
that  words  or  conduct  not  amounting  to  a  true  contract  may  create  an 
equitable  obligation  which  has  the  same  eflfect.  "  The  only  distinc- 
tion I  understand  is  this,  that  some  words  which  would  not  amount 
to  a  contract  in  one  transaction  may  possibly  be  held  to  do  so  in 
another."  In  the  case  of  Jorden  v.  ifoney  (c),  which  came  before 
the  House  of  Lords  some  months  later,  it  was  held,  first,  that  the 
statement  there  relied  on  as  binding  could  not  work  an  estoppel, 
because  it  was  a  statement  not  of  fact  but  of  intention;  secondly, 
that  on  the  evidence  it  did  not  amount  to  a  promise,  and  therefore 
could  not  be  binding  as  a  contract  Lord  St.  Leonards  dissented 
both  on  the  evidence  and  on  the  law.  His  opinion  seems  on 
the  whole  to  come  to  this:   <^My  inference  from  all  the  facta  ia 

(o)  AfaunteU    v.    Hedges     White,  (c)  5  H.  L.  C.  186.    A  pretty  full 

4  H.  Ji.  C.  1039.  Bnmmary  is  given   by  Stephen,  J. 

{b)  At  pp.  1055-6.  6  Ex.  D.  at  p.  301. 
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;hat  this  statement  was  a  promise :  but  if  not,  I  say  it  is  available 
by  way  of  estoppel,  for  I  deny  the  existence  of  any  rule  that 
equitable  estoppel  can  be  by  statement  of  fact  only  and  not  of 
intention."  On  this  point,  however,  the  opinion  of  the  majority 
(Lord  Cranworth  and  Lord  Brougham)  is  conclusive  (a).  Nor  ia 
the  contention  of  Lord  St.  Leonards  altogether  well  paired  with 
what  he  had  himself  said  not  long  before  in  Maunsell  v.  Hedges 
White  Q)):— 

''I  do  not  dispute  the  general  principle  that  what  is  called  a 
representation,  which  is  made  as  an  inducement  for  another  to  act 
upon  it,  and  is  followed  by  his  acting  upon  it,  will,  especially  in 
such  a  case  as  marriage,  be  deemed  to  be  a  contract." 

In  a  much  earlier  case  of  the  same  class  before  Lord  Eld  on  (c)  Cases  in 
the  language  used  is  indecisive :  "  arrangement  '*  and  "  engagement  **  ^^ 
seem  preferred  to  ^*  agreement.'*    In  two  later  ones  decided  by  Sir  Opinion  of 
John  Stuart  {d)  an  informal  statement  or  promise  as  to  a  settle-  Stuart, 
ment   on   a   daughter's    marriage,    and    an   informal    promise   to 
leave  property  by  will  to  an  attendant  as  recompense  for  services, 
were  held  to  be  enforceable.     The  Vice-Chancellor  certainly  seems 
to  have  adopted   the   opinion   that  a  ^'representation"    short    of 
contract  had  somehow  a  binding  force.     He  appears  further  to  have 
held  that,  inasmuch  as  these  were  not  properly  cases  of  contract,  it 
was  immaterial  to  consider  whether  the  Statute  of  Frauds  applied  to 
them,  and  to  have  thought  that  the  opinion  of  Lord  Cranworth  in 
Jorden  v.  Money  was  inconsistent  with  the  decision  in  Hammersley 
V.  De  Bid  («).     But  these,  it  must  be  observed,  are  the  opinions  of  a 
judge  whose  adventures  in  extending  equitable  jurisdiction  at  the 
expense  of  settled  rules  of  evidence  and  law  were  more  than  once 
or  twice  checked  by  the  Court  of  Appeal.     And  it  is  submitted  that 
they  are  wholly  inconsistent  with  the  true  meaning  and  effect  of  the 

(a)  And  see  Mr.  Justice  Stephen's  tain  trust  disposition  of  Scotch  land 

criticism,  5  Ex.  D.  at  p.  808.  in  the  proper  Scottish    form  was 

(6)  4  H.  L.  C.  at  p.  1059.  irrevocable.     This  was,  as  regards 

(c)  Ludcrt  V.  Anstej/t  4  Yes.  501.  the  person  to  whom  it  was  made,  a 

(d)  Prole  V.  Soady,  2  Giff.  1  representation  of  foreign  l»w,  and 
(1859);  Loffm  v.  Maw^  3  Giff.  592  therefore  equivalent  to  a  representa- 
(1862).  In  LojfuM  v.  Maw  there  tion  of  fact.  And  thus  the  decision 
is  a  suggestion  that  the  "  represen-  may  have  been  right  on  the  ground 
tation  "  affects  the  specific  property  of  estoppel  Bat  it  is  far  from  easy 
as  an  equitable  charge.  to  discover  on  what  ground  it  really 

(e)  LoffuM  V.  Maw  J  3  Giff.  at  pp.  proceeded.  The  case  v  ent  to  the 
603-4.  In  ProU  v.  Soady,  a  strange  Appeal  Court,  but  was  compromised: 
and  entangled  case,  no  point  was  see  1  Ch.  145.  The  still  latei*  case 
made  on  the  Statute  of  Frauds.  But  of  Skidmore  v.  Bradford,  8  Eq.  134, 
there  it  appears  to  have  been  efita-  decided  by  the  same  judge  in  1869, 
bliehed  as  a  fact  that  the  wife's  may  be  and  ha^i  been  tk  garded  as  a 
father  represented  to  the  intended  ca«e  of  true  contract :  Fry  on  Specific 
husband,  an  Englishman,  that  a  cer-  Ferformauce,  §  299,  p.  133,  2d  ed. 
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cases  in  the  House  of  Lords  which  have  already  been  cite<L  It  most 
be  admitted  that  later  judicial  expressions  are  to  be  found  which 
in  some  degree  countenance  them;  but  these  have  been,  witiioot 
exception,  unnecessary  for  the  decision  of  the  cases  in  which  iher 
occurred.  Nor  could  they  in  any  event  outweigh  declaratjons  of 
the  law  made  (as  I  venture  to  think)  with  sufficient  deamees  in  a 
Court  which  not  only  gives  the  law  to  all  others  in  England,  bat 
disclaims  any  power  of  reconsidering  its  own  decisiona.  It  is 
remarkable  that  the  authoritative  explanation  of  HamrMrdey  v.  De 
Bid  (a)  given  in  McvanuU  v.  Hedges  While  {h)  has  in  almost  all  the 
recent  cases  been  left  xmnoticed. 
Recent  Coverdale  v.  Eastwood  (1 872)  (c)  was  a  case  of  precisely  the  same  type 

^^*®^  **L«L  *®  Hammersley  v.  De  Biel  Bacon,  V.-C.  decided  it  on  the  groond 
that  the  transaction  amounted  to  a  contract,  and  so  it  was  expressed  in 
the  decree.  But  he  also  thought  that  there  existed,  and  was  applicable 
to  the  case  in  hand,  **  this  larger  principle,  that  where  a  man  makes 
a  representation  to  another,  in  consequence  of  which  that  other 
person  contracts  engagements,  or  alters  his  position,  or  is  induced  to 
do  any  other  act  which  either  is  permitted  by  or  sanctioned  by  the 
person  making  the  representation,  the  latter  cannot  withdraw  from  the 
representation ,  but  is  bound  by  it  conclusively.**  Coles  v.  PUkingtcn  (<i) 
(1874,  before  Malins,  V.-C.)  was  a  case  of  a  verbal  agreement  to  allow 
the  occupation  of  a  house.  This  had  been  acted  on  by  the  plaintiff, 
and  thus  was  enforceable  notwithstanding  the  Statute  of  Frauds  under 
the  rule  of  equity  as  to  part  performance  :  but  a  difficulty  waa  raised 
about  want  of  consideration,  and  the  supposed  doctrine  of  ^  represen- 
tations "  was  invoked,  in  a  manner  previously  unheard  of,  to  supply 
a  kind  of  moral  consideration.  But  the  plaintiff  had  agreed  to  pay 
the  ground-rent  and  rates  and  taxes  during  the  occupation  ;  which 
surely  was  consideration  enough.  Then  in  Dashwood  v.  Jermyn  («) 
(1879),  which  was  another  marriage  case,  Bacon,  V.-C.  held  that  the 
connexion  between  the  statement  relied  on  as  a  promise  and  the 
marriage  alleged  to  have  taken  place  on  the  faith  of  it  waa  not 
sufficiently  made  out.  He  stated  the  general  rule  thus :—  "  If  a  man 
makes  a  representation  on  the  faith  of  which  another  man  alters  his 
position,  enters  into  a  deed,  incurs  an  obligation,  the  man  making  it  ia 
bound  to  perform  that  representation,  no  matter  what  it  is,  whether 
it  is  for  present  payment  or  for  the  continuance  of  the  payment  of  an 
annuity,  or  to  make  a  provision  by  will.  That  in  the  eye  of  a  Court 
of  Equity  is  a  contract,  an  engagement  which  the  man  making  it  is 
bound  to  perform."    This  appears  to  qualify  to  some  extent  the  dicta 

(a)  12  CI.  &  F.  45.  (d)  19  Eq.  174,  Pee  at  p.  178. 

(ft)  4  H.  I^  C.  1039.  (f)  12  Ch.  D.  776. 

(c)  15  Eq.  121. 
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»f  the  same  judge  in  CoverdaU  v.  Eastwood.  Here  we  read  no 
onger  of  two  distinct  kinds  of  obligation,  by  contract  and  by 
*  representation,"  but  of  one  kind  of  obligation,  and  that  a  contractual 
one,  arising  from  the  representations  made  by  one  party  with  the 
intent  that  they  should  be  acted  upon,  and  the  conduct  of  the  other 
who  does  act  upon  them.  Finally  we  have  Alderson  v.  Maddison 
(1880)  (a),  where  there  was  an  agreement  to  leave  property  by 
will  as  a  reward  for  services.  Here  Stephen,  J.  set  forth,  as  we  have 
seen  in  the  text,  the  view  that  it  must  be  a  contract  or  nothing ;  and 
he  held  that  a  contract  was  proved  by  the  facts  of  the  case.  The 
decision  was  reversed  on  appeal  on  the  ground  that,  the  case  being 
within  the  Statute  of  Frauds,  there  was  no  sufficient  part  performance 
(April  13,  1881 ;  29  W.  R.  596  ;  60  L.  J.  C.  L.  466). 

So  far  the  authorities  as  to  direct  enforcement  of  "representations."  Caaes  of 
We  do  not  count  among  them  Piggott  v.  Stratum  (6),  decided  by  the  col'ateral 
Court  of  Appeal  in  1859,  in  which  Lord  Campbell  incidentally  took  tiJ^oM^"' 
a  minimizing  view  of  the  effect  of  Jorden  v.  Money  (c).    That  case,  inducing 
BO  far  as  it  did  not  proceed  on  express  covenant,  was  one  of  equitable  contracts. 
estoppeL    The  representation  was  not  of  intention  at  all,  but  that 
a  certain  state  of  facts  with  its  legal  consequences  existed  and  would 
continue  to  exist.     But  another  class  of  decisions  now  calls  for 
mention.    These  lay  down,  or  seem  to  lay  down,  a  rule  to  the  effect 
that  where  a  contract  has  been  entered  into  upon  the  representations 
of  one  party  that  he  will  do  something  material  to  the  other  party's 
interest  under  it,  and  he  does  not  make  good  that  representation,  he 
cannot  enforce  specific  performance  of  the  contract :  and  in  one  case 
the  contract  has  even  been  set  aside  at  the  suit  of  the  party  misled. 
It  is  difficult  in  these  cases  to  see  why  the  so-called  representation 
does  not  amount  to  a  collateral  agreement,  or  even  to  a  term  in  the 
principal  contract  itself.     In  the  first  set  of  cases,  where  specific 
performance  was  refused,  a  vendor  or  lessor  had  represented  that  he 
would  do  something  for  the  purchaser's  or  lessee's  benefit,  either 
in  the  way  of  repair  or  improvement  on  the  property  itself  (d),  or  by 
executing  works  on  adjoining  property  as  part  of  a  general  plan  {e). 
In  these  cases  it  has  been  thought  immaterial,  since  the  remedy  of 
specific  performance  is  "not  matter  of  absolute  right,"  to  consider 
whether  the  collateral  "independent  engagement**  could  or  could 
not  have  been  sued  on  as  a  contract  or  warranty  (/).     In  the  one 

(a)  5  Ex.  D.  293  R.  6  H.  L.  at  p.  860. 

(6)  1  D.  J.  a  83.  (rf)  Lamare  v.  IHxon,  L.  R.  «  H. 

(c)  At  p.  61.     But  Lord  Selbome  L.  414. 
seemB  to  adopt  the  opinion  of  Lord  {e)  Beaumont  v.  Duket^  Jac.  422; 

Cranworth    to    its    full  extent   in  Myers  v.  Watson,  1  Sim.  N.S.  523. 
Citizen^  Bank  of  Louitiana  v.  Firtt  (/)  Lord  Cranworth,  1  Sim.  N.  S. 

Na4ion(U  Bank  of  New  Orieant,  L.  529  (this  was  in  1851,  and,  coming 

Y  y2 
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case  which  goc«  farther  the  contract  was  a  partial  reiuanrance 
effected  hy  one  inaurance  society  (A.)  with  another  (B.)  for  one- 
third  of  the  original  ri«k,  the  secretary  of  society  A.  stating, 
when  he  proposed  the  re-insurance,  that  one-third  was  to  be 
re-insured  in  like  manner  with  another  oflBce  C,  and  the  re- 
maining one-third  retained  by  A.,  the  first  insurers.  This  last 
one-third  was  afterwards  re-insured  by  A.  with  C.  without  com- 
munication with  B.  It  was  held  that  society  B.  was  entitled  to 
set  apide  the  policy  of  re-insurance  given  by  it  on  the  faith  that 
society  A.  would  retain  part  of  the  liability.  And  it  was  said  to 
make  no  difference  that  such  an  intention  was  really  entertained  at 
the  time  :  for  the  change  of  intention  ought  to  have  been  communi- 
cated. '*  If  a  person  makes  a  representation  by  which  he  induces 
another  to  take  a  particular  course,  and  the  circumstances  are 
afterwards  altered  to  the  knowledge  of  the  party  making  the  repre- 
sentation, but  not  to  the  knowledge  of  the  jmrty  to  whom  the 
representation  is  made,  and  are  so  altered  that  the  alteration  of  the 
circumstances  may  affect  the  courpe  of  conduct  which  may  be  pursued 
by  the  i^arty  to  whom  the  representation  is  made^  it  is  the  imperative 
duty  of  the  party  who  has  made  the  representation  to  communicate 
to  the  party  to  whom  the  representation  has  been  made  the  alteration 
of  those  circimiPtances  **  (a). 

This  case,  decided  by  the  Lords  Justices  in  1864,  is  that  which  gives 
rise  to  most  difficulty.  No  reason  appears  why  the  retaining  of  the 
specified  part  of  the  risk  by  the  re-insuring  office  should  not  have  been 
deemed  a  term  or  condition  of  the  contract.  Indeed  it  seems  to 
h  ive  been  an  integml  part  of  the  proposal,  and  evidence  was  offered 
that  by  the  constant  usage  of  insurance  offices  it  was  so  understood. 
The  judgments,  however,  certainly  do  not  proceed  on  that  footing. 
Possibly  it  might  be  said  that  the  representation  in  this  case,  being 
of  something  to  be  done  not  in  a  more  or  less  distant  future,  but  at 
the  same  time  with  and  as  part  of  the  proposed  transaction,  was  in  the 
nature  of  a  representation  of  fact  It  might  be  put  thus :  "  We  are 
re-insuring  one-third  with  C. ;  one-third  of  the  risk  we  keep ;  will 
you,  B.,  take  the  other  third  1"  And  thus  put,  it  might  be  regarded 
as  an  alternative  case  of  contract  or  estoppel,  in  which  (for  some  reason 
not  evident  from  the  report)  the  Court  preferred  the  less  simple 
course. 


to  the  Vice-Ohancellor's  Court  from  opinionfl    in    Maufuell    v.    ffedga 

the  Exchequer,  he  probably  took  White  and  Jordfn  v.  Money) :  Lord 

doctrines  of  eqnity  current  in  the  Cairns,  L.  R.  6  H.  L.  428. 

books  as  be  found  them :  it  may  be  (a)  Traill  v.  Baring,  4  D.  J.  S. 

a  question  if  he  would  have  adhered  818,  329,  per  Turner,  L.  J. 
to  this  later,  when  we  look  at  his 
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-    in  the  other  cases  it  is  by  no  means  clear  that  the  existence  of  a 
le  collateral  agreement  or  warranty  is  excluded;  in  at  least  one 
Qilar  case  (a)  the  question  is  treated  as  one  of  agreement  entirely, 
the  latest  of  the  kind,  Lamare  v.  Dixon  (b),  which  came  before  the 
onse  of  Lords  in  1873,  the  principal  agreement  was  for  a  lease  of 
illars  to  be  used  as  wine  vaults.     During  the  negotiations  the  lessor 
fflured  the  lessee  either  that  he  had  already  taken,  or  that  he  wonld 
^rthwith  take,  sufficient  measures  to  keep  the  cellars  dry  and  fit  for 
wine  merchant's  use.     It  seems  most  natural  to  regard  this  as  a 
warranty:  still,  so  far  as  it  related  to  anything  already  done,  it 
night  be  regarded  as  a  positive  statement  of  fact.     "  You  will  find  the 
cellars  dry,*'  or  any  speech  to  that  eflfect,  might  mean  either :  "  I 
undertake  to  make  the  cellars  dry,''  or :  "  That  has  been  done  which 
is  known  by  competent  experience  to  be  sufficient  to  ensure  dryness." 
The  line  between  warranty  and  estoppel  is  here  a  fine  one,  and  pos- 
sibly not  worth  drawing,  but  still  it  is  possible  to  draw  it :  and  when 
Lord  Cairns  said  "1  quite  agree  that  this  representation  is  not  a 
guarantie,"  he  may  have  meant  that  he  preferred  to  regard  it  as  a 
statement  of  fact  operative  by  way  of  estoppel.     There  certainly  does 
run  through  these  cases,  however,  the  idea  that  specific  performance 
is  so  far  a  discretionary  remedy  that  it  may  be  referred  to  a  party 
seeking  it  on  grounds  which  do  not  affect  his  legal  rights  under  the 
contract.     But  it  seems  a  tenable  position  that  equity  judges  have 
taken  a  needlessly  narrow  view  of  what  is  a  binding  agreement  on  the 
principles  of  the  common  law  (c).     In  fact  agreements  collateral  to 
leases,  and  not  in  writing,  have  of  late  years  been  enforced  without 
doubt     In  the  last  case,  which  was  in  1875  {d),  the  lessor's  under- 
taking was  to  repair  and  furnish  the  house  demised.     In  all  of 
them  the  facts  appear  undistinguishable  in  their  character  from  those 
which  have  been  treated  in  the  Court  of  Chancery  as  establishing  a 
right  to  relief  on  the  ground  of  "representation." 

There  remains  a  class  of  cases  in  equity  in  which  it  has  been  held  Cases 
that  a  statement  made  to  a  person  intended  to  act  upon  it  by  one  who  ^here  false 
knows  it  to  be  false,  or  is  recklessly  ignorant  whether  it  is  true  or  tion^ves 

(a)  Peacock  v.  Penson,  11  Beav.  174.  The  othen  sae  Mor(/an  v,  Ortf- 
355.  Jithy  L.  R  6  Ex.  70 ;  Erskine  v.  Adeane, 

(b)  L.  R  6  H.  L.  414.  8  Ch.  766.    ITie  ground  taken  as  to 

(c)  It  would  be  curious  to  know  the  Statute  of  Frauds  is  that  the 
in  what  proportion  of  cases  under  collateral  agreement  is  not  a  **con- 
the  old  practice  a  party  left  by  the  tract  or  sale  of  lands,"  &c. :  the  ef- 
Court  of  Chancery^as  the  phrase  was,  feet  of  the  Statute  being  as  it  were 
to  make  what  he  could  of  it  at  law,  exhausted  by  the  princij^  contract ; 
derived  substantial  or  any  profit  with  which  the  collateral  one  must 
from  that  liberty.  of  course  be  consistent.  ^ 

((/)  AngiU  V.  Duke,  L.  R.  10  Q.  B. 
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M  wTODg,  a  false,  may  create  in  the  person  who  acta  on  it  to  his  injuir  a  snbsas- 

•?^f**^**^®  live  right  to  compensation.     Here  the  statement  is  a  wrong,  and  ^ 

mjliQn^        remedy  is  precisely  analogous  to,  and  before  the  Judicature  Acti  wis 

concurrent  with,  that  which  was  given  at  law  by  the  action  of  dwei 

or  action  on  the  case  in  the  nature  of  an  action  of  deceit  (a).   It  ^ 

be  sufficient  to  give  references  to  a  few  of  the  decisiouB  (6). 

A  rule  established  by  some  of  these,  of  which  S/tm  t.  Cmcktr  (ti 
is  an  instance,  is  that  a  man  in  whose  peculiar  knowledge  a  factws^ 
have  been  cannot  be  heard  to  say  that  when  he  afterwards  positirelT 
asserted  the  contrary  of  the  fact  he  had  forgotten  the  true  ataU  of 
things.  Whether  courts  of  common  law  would  have  rf fused  t.^ 
admit  this  rule,  or  whether,  even  if  not  affirming  it  as  a  rule  of  U», 
they  would  not  have  acted  on  it  in  practice  as  a  rule  of  endence,  u 
now  a  question  of  no  importance  (c). 

It  is  worth  remark  that  not  unfrequently  a  difficulty  oooib  n 
drawing  the  line  between  contract  or  warranty  and  fraud,  as  we  lu« 
already  seen  that  there  does  between  contract  and  estoppel  "M.«t 
of  the  cases  .  .  .  when  looked  at,  if  they  do  not  absolntely 
amount  to  contract,  come  uncommonly  near  it  .  •  •  "  T*^ 
choose  to  say,  and  say  without  inquiry,  *  I  warrant  that,'  that  w  * 
contract  If  you  say  '  I  know  it,*  and  if  you  say  that  in  order  to  sin 
the  trouble  of  inquiring,  that  is  a  false  representation— you  are  aywi; 
what  is  false  to  induce  them  to  act  upon  it "  (d),  Clases  are  inJ^J 
quite  possible  in  which  the  legal  effect  of  the  facts  may  eqwUj  ^ 
considered  as  warranty,  estoppel,  or  duty  ex  ddieto.  And  since  e(jiutT 
judges,  dealing  with  facts  and  law  together,  were  not  bound  to  dis- 
tinguish with  precision,  and  often  did  not  distinguish,  on  which  f. 
two  or  more  possible  grounds  they  rested  their  decisions,  it  i»  n*^ 
surprising  that  a  good  deal  of  ambiguity  has  gathered  round  tw 
subjects  discussed  in  this  note. 


(a)  " It  is  precisely  analogous  to  p.  623  :  but  the  case  "y**^ 

the  oommon  law  action  for  deceit*' ;  conaidered  as  one  of  ertoppd.  *^ 

Lord  Chelmsford,  L.  R.  6  JEL  L.  at  per  Lord  Selboroe,  6  App.  ^  * 

p.  390.     "It  is  in  the  nature  of  an  p.  935) ;   Ptek  v.  Gunuy,  L  * 

action   or  proceeding  tx  ddido*' i  H.  L.  377  (1878). 
Lord  Cairns,  ibid,  at  p.  402.  (c)  Ix>id    Cbehnaford   ««»Vr 

(6)  Evaru  v.   BickneU  (1801),  6  have  thought  the  eqniUble  reW 

Ves.  174  (where  Lord  Eldon  com-  was  more  extensive  than  tfce  •*?* 

ments  at  htfge  on  the  danger  of  (L.   R.  6  H.  L  390) :  hot  m  »* 

similar  actions  in  courts  of  law,  the  case    of    S6m    v.    Omc^  V*^ 

defendant    being    then    unable    in  Campbell  recognized  no  dv^cw*- 
thoee  courts  to  give  eridence);  Slim  {d)  JaoA  Blackbom.  ^'^•"'J.J" 

V.  Croucher  (1860),  1  D.  F.  J.  618  CampMl  (Sc)  6  App.  Ca.  »t  p^ 

(where,  as  to  the  concurrent  juris-  the  whole  passage  shonldb^^i*^ 
diction,  see  per  Lord  Campbell  at 
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Note  M.  (p.  495.) 

Indian  Contract  Act  an  Frauds  etc.  (a). 

10.  All  agreements  are  contracts  (b)  if  they  are  made  by  the  free  Indian 
consent  of  parties  competent  to  contract,  for  a  lawful  consideration  Contract 
and  with  a  lawful  object,  and  are  not  hereby  expressly  declared  to  be  praud  &c. 
void 

13.  Two  or  more  persons  are  said  to  consent  when  they  agree  upon 

the  same  thing  in  the  same  sense. 

14.  Consent  is  said  to  be  free  when  it  is  not  caused  by 

(1)  coercion,  as  defined  in  section  fifteen,  or 

(2)  undue  influence,  as  defined  in  section  sixteen,  or 

(3)  fraud,  as  defined  in  section  seventeen,  or 

(4)  misrepresentation,  as  defined  in  section  eighteen,  or 

(5)  mistake,  subject  to  the  provisions  of  sections  twenty, 

twenty-one,  and  twenty-two. 

Consent  is  said  to  be  so  caused  when  it  would  not  have  been  given 
but  for  the  existence  of  such  coercion,  undue  influence,  fraud,  mis- 
representation, or  mistake. 

15.  Coercion  is  the  committing,  or  threatening  to  commit,  any 
act  forbidden  by  the  Indian  Penal  Code,  or  the  unlawful  detaining, 
or  threatening  to  detain,  any  property  to  the  prejudice  of  any  person 
whatever,  with  the  intention  of  causing  any  person  to  enter  into  an 
agreement. 

Ejcplanation. — It  is  immaterial  whether  the  Indian  Penal  Code  is 
or  is  not  in  force  in  the  place  where  the  coercion  is  employed. 

[This  goes  far  beyond  English  law,  for  it  does  not  require  that  the 
coercion  should  be  exercised  by  or  even  known  to  the  other  party, 
nor  that  the  person  coerced  should  be  the  party  whose  consent  is  to 
be  obtained,  or  in  any  way  related  to  him.] 
16.  Undue  influence  is  said  to  be  employed  in  the  following  cases : — 

(1)  When  a  person  in  whom  confidence  is  reposed  by 
another,  or  who  holds  a  real  or  apparent  authority 
over  that  other,  makes  use  of  such  confidence  or 
authority  for  the  purpose  of  obtaining  an  advantage 
over  that  other,  which,  but  for  such  confidence  or 
authority,  he  could  not  have  obtained ; 

(2)  When  a  person  whose  mind  is  enfeebled  by  old  ;i.,'P, 
illness,  or  mental  or  bodily  distress,  is  so  treate«l  as 

(a)   The    illustrations    are    here  (5)  See   tbe   definitions  in  s.    2, 

omitted.     Some  of  them  have  beea       note  A.,  p.  648  above, 
alrewly  cited  in  the  text. 
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to  make  bim  consent  to  tliat  to  which,  but  for  snch 

treatment,  he  would  not  have  conBented,  although 

such  treatment  may  not  amount  to  coercion. 

Fraud  means  and  includes  any  of  the  following  acts  committed  by 

a  party  to  a  contract  or  inith  his  connivance,  or  by  his  agent,  with 

intent  to  deceive  another  party  thereto  or  his  agent,  or  to  induce 

him  to  enter  into  the  contract: — 

(1)  The  suggestion,  as  a  fact,  of  that  which  is  not  true, 
by  one  who  does  not  believe  it  to  be  true ; 

(2)  The  active  concealment  of  a  fact  by  one  having 
knowledge  or  belief  of  the  fact ; 

(3)  A  promise  made  without  any  intention  of  perform- 
ing it; 

(4)  Any  other  act  fitted  to  deceive ; 

(5)  Any  such  act  or  omission  as  the  law  specially 
declares  to  be  fraudulent 

Ejrplanatimi, — Mere  silence  as  to  facts  likely  to  affect  the  willing- 
ne.^  of  a  person  to  enter  into  a  contract  is  not  fraud,  unless  the  cir- 
cumstances of  the  case  are  such  that,  regard  being  had  to  them,  it  is 
the  duty  of  the  person  keeping  silence  to  speak,  or  unless  his  silence 
is  in  itself  equivalent  to  speech. 

18.  Misrepresentation  means  and  includes — 

(1)  the  positive  assertion,  in  a  manner  not  warranted 
by  the  information  of  the  person  making  it,  of  that 
which  is  not  true,  though  he  believes  it  to  be  true  ; 

(2)  any  breach  of  duty  which,  without  an  intent  to 
deceive,  gains  an  advantage  to  the  person  commit- 
ting it,  or  any  one  claiming  under  him,  by  mis- 
leading another  to  his  prejudice,  or  to  the  pre- 
judice of  any  one  claiming  under  him ; 

(3)  causing,  however  innocently,  a  party  to  an  agree- 
ment to  make  a  mistake  as  to  the  substance  of  the 
thing  which  is  tlie  subject  of  the  agreement. 

[Sub-s.  (2)  seems  hardly  in  place  here.  The  framers  of  the 
draft  Civil  Cole  of  New  York,  from  which  it  is  taken  (§  758),  appear 
to  have  generalized  from  Bulkley  v.  WUfordy  2  CI.  &  F.  102.  That 
case,  however,  proceeds  rather  on  the  special  duty  of  an  agent,  see 
p.  263  above ;  and  the  ratio  decidendi  is  expressly  that  a  professional 
agent  shall  not  take  advantage  of  his  own  ignorance.  There  was 
also  evidence  and  a  finding  of  actual  fraud.] 

19.  When  consent  to  an  agreement  is  caused  by  coercion,  undue 

influence,  fraud  or  misrepresentation,  the  agreement  is  a 
contract  voidable  at  the  option  of  the  party  whose  consent 
was  so  caused. 


Digitized  by  VjOOQ IC 


APPENDIX  (note  m).  697 

A  party  to  a  contract,  whose  consent  was  caused  by  fraud 
or  misrepresentation,  may,  if  he  thinks  fit,  insist  that  the 
contract  shall  be  performed,  and  that  he  shall  be  put  in 
the  position  in  which  he  would  have  been  if  the  repre- 
sentations made  had  been  true. 
Exception. — If  such  consent  was  caused  by  miirepresentation,  or 
by  silence  fraudulent  within  the  meaning  of  section  seventeen,  the 
contract,  nevertheless,  is  not  voidable,  if  the  party  whose  consent 
was  so  caused  had  the  means  of  discovering  the  truth  with  ordinary 
diligence. 

Explanation. — A  fraud  or  misrepresentation  which  did  not  cause 
the  consent  to  a  contract  of  the  party  on  whom  such  fraud  was  prac- 
tised, or  to  whom  such  misrepresentation  was  made,  does  not  render 
a  contract  voidable. 

20.  Where  both  parties  to  an  agreement  are  under  a  mistake  as  to  a 

matter  of  fact  essential  to  the  agreement,  the  agreement  is 

void. 

Explanation. — An  erroneous  opinion  as  to  the  value  of  the  thing 

which  forms  the  subject-matter  of  the  agreement  is  not  be  deemed 

a  mistake  as  to  a  matter  of  fact. 

21.  A  contract  is  not  voidable  because  it  was  caused  by  a  mistake 
as  to  any  law  in  force  in  Biitish  India ;  but  a  mistake  as  to  a  law 
not  in  force  in  British  India  has  the  same  effect  as  a  mistake  of  fact. 

22.  A  contract  is  not  voidable  merely  because  it  was  caused  by  one 
of  the  parties  to  it  being  under  a  mistake  as  to  a  matter  of  fact. 

Nothing  ia  said  as  to  the  time  within  which  a  voidable  contract 
must  be  rescinded ;  the  obligation  to  restore  any  advantage  received 
under  the  contract  is  declared  in  ss.  64,  65 ;  but  it  does  not  appear 
what  is  to  happen  if  restitution  is  impossible ;  as  to  goods  obtained 
under  a  voidable  contract,  the  title  of  "a  third  person  who  before 
the  contract  is  rescinded  buys  them  in  good  faith  of  the  person  in 
possession "  is  secured  by  s.  108,  exception  3,  "  unless  the  circum- 
stances which  render  the  contract  voidable  amounted  to  an  offence 
committed  by  the  person  in  possession  or  those  whom  he  represents,** 
a  limitation  which  appears  to  be  new ;  but  no  general  principle  is 
laid  <lown  as  to  rights  of  third  persons  intervening.  S.  66  provides 
that  **  the  rescission  of  a  voidable  contract  may  be  communicated  or 
revoked  in  the  same  manner,  and  subject  to  the  same  rules,  as  apply 
to  the  communication  or  revocation  of  a  proposal.*' 
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French 
authorities 
before  Re- 
volution. 


Modem 
law  of 
captation. 


Continen- 
tal law  as 
to  sales  at 
under- 
value. 
Civil  law. 


Note  N.  (p.  591.) 
Foreign  laws  on  undue  influence  and  allied  subjeeU. 

French  jurisprudence  has  sometimes  been  cited  in  our  Courte  »» 
affording  useful  analogies  in  cases  where  it  was  sought  to  set  asidr 
gifts  on  the  ground  of  undue  influence,  especially  spiiitual  inflaawe. 
((Euvres  d'Aguesseau,  1.  284,  5.  614,  ed.  1H19;  Lyon  v.  H&mty  6  Eq. 
571.)  Without  denying  the  instructiveneas  of  the  comparison,  it 
may  be  pointed  out  that  th^e  French  cases  proceedcKi  on  rttha 
different  grounds.  Charitable  bequests  in  general  were  unfaTouraUj 
looked  on  as  being** inofficious"  towards  the  natural  succesaors.  Tb» 
principle  is  strongly  brought  out  by  D^Aguesseau  in  the  case  of  tk 
Religieuaes  du  Saint-Sacrement  (CEuvres,  vol.  1.  p.  295)  : — 

**  Ces  dispositions  universelles,  contraires  aux  droits  da  sang  et  de 
la  nature,  qui  tendent  k  frustrer  les  h^ritiers  d'une  succession  l<^*tiiiie, 
sont  en  elles-memes  peu  favorables ;  non  que  ce  seul  moyen  aoit  peut- 
dtre  suflHsaut  pour  an^ntir  un  tel  legs :  mais  lorsqu  'il  est  soatcua 
par  les  circonstances  du  fait  .  .  .  lorsque  la  donation  est  immense, 
qu'elle  est  excessive,  qu'elle  renferme  toute  la  succession  .  .  .  daxL« 
toutes  ces  circonstances  la  justice  s'est  toujours  dlev6e  contre  ces  act** 
odieux;  elle  a  pris  les  h^rltiers  sous  sa  protection;  elle  a  casse  c« 
donations  inofficieuses,  excessives  et  contraires  k  Futility  publiqac" 

In  modem  French  practice  a  will  may  be  set  aside  for  captation  or 
suggestion.  But,  as  with  us,  the  burden  of  proof  is  on  the  ohjector 
to  show  that  the  testator's  will  was  not  free,  and  something  amounting 
to  fraudulent  practice  must  be  proved.  **  La  suggestion  ne  saarajt 
6tre  s6par6e,"  says  Troplong,  **  d'un  dol  subversif  de  la  libre  volonte 
du  testateur  ...  On  a  toujours  6te  tr^-difficile  en  France  » 
admettre  la  preuve  de  la  suggestion  et  de  la  captation."  (Droit  civil 
expliqu6,  Des  donations  entre-vifs  et  des  testaments,  art  492.) 

On  the  other  hand  the  Code  Civil  (art.  907,  909-911)  contam 
express  and  severe  restrictions  on  dispositions  by  wards  in  favour  of 
their  guardians,  and  by  persons  in  their  last  illness  in  favour  of  their 
medical  or  spiritual  advisers.  These  apply  alike  to  wills  and  to  gifts 
inter  vivos. 

The  Continental  enactments  as  to  the  effect  of  inadequacy  of  con- 
sideration on  a  sale  are  derived  from  the  rule  of  Roman  law,  namelj 
that  a  sale  for  less  than  half  the  true  value  may  be  set  aside  iu  fiavooi 
of  the  seller  unless  the  purchaser  elects  to  make  up  the  deficiency  in 
the  purchase-money :  Cod.  4.  44.  de  resc.  vend.  2.  **  Rem  maiom 
pretii  si  tu  vel  pater  tuus  minoris  pretii  distraxerit,  humanum  est  at 
vel  pretium  te  restituente  emptoribus  fundum  venditum  recipias,  vel, 
si  emptor  elegerit,  quod  deest  iusto  pretio  recipias.  Minus  autun 
pretium  esse  videtur,  si  nee  dimiJia  pars  veri  pretii  soluta  ^it."    A 
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lew  undervalue  was  not  of  itself  a  sufl&cient  ground :  C.  eod.  tit.  8, 
16.     The  old  French  law  adhered  to  this  rule :  Pothier,  Obi.  §  33. 
*'  On  estime  commundment  Snorme  la  lesion  qui  exc^de  la  moiti^  du  old  French 
j  uste  prix,"  icL  Contr.  de  Vente,  §  330,  sqq.     Pothier  however  goes  on  law. 
to  say  that  this  does  not  apply  to  sales  of  reversionary  interests 
(contrat  de  vente  de  droits  successifs)  nor  to  other  speculative  con- 
tracts (contrats  al(fatoires),  on  account  of  the  difficulty  of  fixing  the 
true  value ;  nor  to  sales  of  moveable  property :  cp.  id,  de  Vente,  §  341. 
Thus  the  rule  and  the  exception,  as  touching  immoveable  property, 
were  just  the  reverse  of  our  own  law  as  it  stood  before  1868.    The  Qode  Civil, 
modem  French  code  fixes  the  undervalue  for  which  a  sale  (of  immove- 
able property  only)  may  be  set  aside  at  7-12ths,    It  adds  this  import- 
ant limitation,  that  a  general  presumption  of  undervalue  must  be 
raised  by  the  circumstances  alleged  on  behalf  of  the  seller  before 
evidence  of  the  actual  existence  and  amount  of  the  inadequacy  can  be 
admitted.    There  are  also  certain  precautions  as  to  the  kind  of  proof 
to  be  allowed.     If  undervalue  to  the  prescribed  extent  is  established 
the  buyer  has  the  option  of  submitting  to  a  rescission  of  the  sale  or 
paying  up  the  diflference.     (Code  Civ.  1674-1685.)     Nothing  is  said 
about  sales  of  reversionary  interests,  but  it  has  been  decided  in  accord-  * 

ance  with  the  older  law  that  the  section  does  not  apply  to  them : 
Codes  Annot^,  1.  798.  "  Ne  sont  pas  sujettes  &  la  rescision  pour 
Usion  les  ventes  suivantes  .  .  .  [inter  alia]  La  vente  de  droits 
successifs,  encore  qu'elle  soit  faite  k  un  etranger.*'  And  the  providon 
applies  in  favour  of  the  seller  only  (art.  1683).  Any  waiver  of  the 
seller*s  possible  rights  on  this  score,  however  express,  is  inoperative 
(1674).  There  are  exceptional  provisions  for  the  case  of  "  partage 
fait  par  Tascendant"  (1079)  and  in  favour  of  minors  (1305,  sqq.) 

The  provisions  of  the  Italian  Code  are  in  substance  the  same  as  Italian 
those  of  the  Code  Napoleon  (Codice  Civile,  1529-1637).  Code. 

The  provisions  of  the  Prussian  Code — Allgem.  Landrecht,  part  I.  Prussian 
Tit  II.  §§  58,  59  ("Von  der  Verletzung  uber  die  Halfte*0— are  C'ode. 
substantially  as  follows. 

The  objection  that  the  purchase-money  is  disproportionate  to  the 
value  of  the  thing  sold  does  not  of  itself  suffice  to  avoid  the  contract. 
"But  if  the  disproportion  is  so  great  that  the  purchase-money 
exceeds  double  the  value  of  the  thing  sold,  then  this  raises  a  legal 
presumption  (rechtliche  Vermuthung),  of  which  the  buyer  may  take 
advantage,  of  an  error  such  as  to  avoid  the  contract." 

The  buyer  may  by  his  contract  waive  the  benefit  of  these  pro- 
visions (§  65) ;  and  the  seller  cannot  in  any  case  dispute  the  contract 
on  the  ground  of  undervalue. 

The  reason  of  this  appears  to  be  that  the  judicial  presumption  is 
not  of  fraud,  but  of  error,  and  that  the  vendor  cannot  be  presumed  to 
be  in  error  as  to  the  value  of  his  own  property. 


Digitized  by  VjOOQ IC 


roo 


APPENDIX    (note  N). 


Auntrian 
Code. 


Obttenra- 
iioiis  and 
summary. 


The  Austrian  Code  (§§  934,  935),  following  the  extended  interpre- 
tation of  the  Roman  rule  sanctioned  by  the  prevailing  modem 
opinion  in  Oermany,  see  Vangerow,  Pand.  §  611  (3.326),  enacta 
that  inadequacy  of  consideration  to  the  extent  of  more  than  one-lialf 
in  any  bilateral  contract  gives  the  party  injured  a  right  to  call  up*>n 
the  other  to  make  up  the  deficiency  or  rescind  the  contract  at  that 
other's  option.  This  right  may  be  waived  beforehand,  and  the  rule 
doeii  not  apply  to  judicial  snles  by  auction. 

Thus  the  French  Code  follows  the  rule  of  the  Roman  law,  giving 
the  remedy  to  the  seller  only,  but  adds  a  qualifying  rule  of  evidence 
which  limits  the  remedy  to  cases  where  there  is  some  ground  of  sus- 
picion besides  the  undervalue  itself.  The  Prussian  Code  reverses  the 
civil  law  by  giving  the  remedy  only  to  the  buyer,  and  the  Austrian 
Code  extends  it  to  both  parties,  and  to  every  kind  of  contract  for 
valuable  consideration.  These  discrepMincies  seem  to  favour  the  con- 
clusion that  the  course  our  own  law  has  always  taken  with  respect 
to  property  in  possession,  and  now  takes  (since  the  Act  31  Vict  c.  4) 
with  respect  to  property  in  reversion,  is  on  the  whole  the  wisest. 
It  is  worth  while  to  observe  that  the  recent  Civil  Code  of  Lower 
Canada  has  altered  the  law  of  that  province  in  the  same  direction, 
and  declares  without  exception  that  persons  of  full  age  "are  not 
entitled  to  relief  from  their  contracts  for  cause  of  lesion  only"  (§  101 2). 
On  the  other  hand  the  question  was  considered  in  framing  the  Italian 
Code,  and  the  rule  of  the  civil  law  was  deliberately  adliered  to. 
(Mazzoni,  Diritto  Civile  Italiano,  3.357.) 

The  different  enactments  we  have  mentioned  may  be  thus  re- 
capitulated : — 


Nature  of 
Moveable  or 
immoTeable. 


English  Law.    No  distinction. 


French  Code 
and  decisions 
thereon  (fol- 
lowed by 
Italian  Code). 


Immoveable 
only. 


property. 
In  possession 
or  reversion. 

I  In  possession. 
In  reversion. 


^In  possession. 


lln  reversion. 


Extent  of 
Inadequacy 
of  conudera* 
don  giving 
right  of  re- 
scission. 
None. 
(Before  1868) 

Any. 
(Smce  1868) 
None. 
7-12th8 
(coupled  with 
circumstances 
of  presump- 
tion). 
None. 


To  which 
party. 


Seller. 


Seller. 


Prussian  Code. 
Austrian  Code. 


No  distinction. 
No  distinction. 


Over  1-2. 
Over  1-2. 


Buyer. 
Eiiber  party 
in  any  oi>n- 
tiact  for 
valuable 
fons^  dera- 
tion. 
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ACCEPTANCE : 

of  proposal,  general  but  not  universal  form  of  agreement,  5 

express  or  tacit,  9 

by  performing  conditions  of  proposal,  12 

double,  of  same  proposal,  28 

must  be  communicated,  80 

when  the  contract  is  made  hy  correspondence :   difficulties  of  the 

subject,  31 
theories  in  English  authorities,  82 
by  post,  effectual  though  never  delivered,  85 
will  not  relate  back  to  date  of  proposal,  86 
must  be  unqaalitied,  37 
examples  of  insufficient  acceptance,  88 

of  sufficient  acceptance,  39 
with  immaterial  or  ambigtious  addition,  89 
by  conduct  as  well  as  by  words,  must  be  certain,  46 
by  receiving  document  with  special  conditions,  45 
of  misunderstood  proposal,  effect  of,  446,  449 

ACCIDENT  : 

destroying  subject  matter  of  contract,  effect  of,  378,  883 

ACCOUNT  :  acUon  of,  168 

ACKNOWLEDGMENT : 

of  debt  barred  by  Statute  of  Limitation,  613 
(Sec  Limitation.) 

ACQUIESCENCE : 

cannot  exist  without  knowledge,  414 
as  a  bar  to  rescinding  contract,  659 
lapse  of  time  as  evidence  of,  660,  561 
in  cases  of  undue  influence,  607 
may  work  estoppel  in  equity,  624 
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"ACT  OF  GOD": 

meaning  of  :  no  general  definition  possible,  381 

ADVERTISEMENT :  contract  by,  12,  aqq, 

such  contracts  not  exempt  from  Statute  of  Frauds,  22 

AGENCY  :  general  theory  of,  49,  212 

acquisition  of  rights  and  duties  through,  107 

positions  of  actual  or  professed  agent  as  regards  principal,  107 

contracts  made  by  agents,  107,  tqq. 

contract  by  authorized  agent  known  to  be  such,  108 

effect  of  death  of  principal  on  subsequent  contracts  of  agent  before 

notice,  108 
when  agent  is  personally  liable,  109 
how  agent*s  liability  may  be  excluded  or  limited  when  he  contracts 

in  his  own  name,  110 
contract  by  authorized  agent,  but  not  known  to  be  such.  111 
rights  of  undisclosed  principal.  111 
rights  of  other  contracting  party,  112 
election  to  sue  principal  or  agent,  113 
position  of  professed  agent  who  has  no  authority :  where  a  responsible 

principal  is  named,  115 
where  no  responsible  principal  is  named,  118 
when  professed  agent  may  disclose  himself  as  real  principal,  120 
sub-agent  appointed  without  authority  is  not  agent  of  principal,  440 

AGENT  :  authority  of,  its  constitution  and  end,  107 

knowledge  of,  is  knowledge  of  principal,  109,  118 

must  not  deal  secretly  on  his  own  account  in  business  of  agency,  261 

must  not  sell  to  or  buy  from  himself,  262 

must  not  profit  by  his  own  negligence,  263 

must  account  to  principal  notwithstanding  collateral  illegality  in  the 

transaction,  350 
statements  of,  how  far  binding  on  principal,  542 
always  liable  for  his  own  wrong,  545 

AGREEMENT : 

defined,  1 

void,  what,  1,  7 

consent  how  expressed,  1 

analysis  of,  as  accepted  proposal,  4 

{See  AccEPTANCB,  Proposal.) 
no  contract  imless  the  terms  are  certain,  42 
no  contract  where  the  promise  is  illusory,  43 

of  Lunatic  not  so  found  by  inquisition   {which  tee)  not  yoid  but 
voidable,  103 

Unlawful  {which  see),  Ch.  VI. 
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AGREEMENT— continued. 

unlawful,  the  different  classes  of,  250 
contrary  to  positive  law,  252,  iqq. 
to  commit  offence,  etc.,  253 
wrongful  as  against  third  persons,  255 
illegal  by  statute,  268,  678 
immoral,  277 
against  Public  Policy  {which  tee),  288 

See  also  Champkbtt.    Mabbiaoe.    Eestraint  of  Thadb. 
Impotaible,  866,  sqq. 

See  Impossible  Aobeements. 
conditions  affecting  validity  of  consent,  405 

{See  Mistake,  &c.) 
where  there  may  be  an  apparent,  but  no  real  consent  and  no  con- 
tract, 426 
election  to  adopt,  where  originally  void,  465 
operation  of  document  as,  may  be  conditional,  472 
parol  addition  to  or  variation  in  terms  of — effect  as  regards  specific 

performance,  482 
informal,  how  affected  by  Statute  of  Frauds,  167,  tqq, 

execution  of,   may  be  good  consideration  or  accord  and 

satisfaction,  622 
effect  of  part  performance,  623 

ante-nuptial,  how  far  made  binding  by  post-nuptial  settle- 
ment, 625 
Savigny's  definition  of,  considered,  647 

AGREEMENTS  OF  IMPERFECT  OBLIGATION : 

their  nature  and  effects,  609,  »qq. 

conflict  between  lex  fori  and  lex  covUraduty  615,  618,  637 

general  results  as  to,  645 

ALIEN,  wife  of,  when  she  can  contract  as  feme  $oley  81 

enemies,  disabled  from  suing  here  but  not  from  contracting,  106 

APOTHECARIES : 

cannot  recover  charges  unless  properly  qualified  at  time  of  services, 
635,  636 

ARBITRATION : 

agreements  for  reference,  now  practically  enforceable,  308 
right  of  action  may  be  conditional  on  award,  309 

ARBITRATOR : 

can  recover  remuneration  on  express  contract,  638 

4 

ARTIFICIAL  PERSON : 
nature  of,  122 
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ARTIFICIAL  PERSON- cow^tntKrf. 

partnerships  and  other  bodies  treated   an,  by  custom  tJioagh  im*  h^ 

law,  123 
separate  estate  of  married  woman,  analogous  to,  91 
And$ee  Cobporahon. 

ASSTGN^fENT:  of  Contract  {which  tee),  224,  sqq. 

ASSUMPSIT : 

action  of,  its  introduction,  154 

ATTORNEYS  AND  SOLICITORS.    See  Solicitor. 

AUCTION  :  sale  by,  formation  of  contract  in,  13 
where  sale  without  reserve,  15 
employment  of  puffers  at,  493 
effect  of  misleading  particulars  at,  516 

AWARD : 

whether  stranger  can  be  bound  by,  210 

mistake  in,  can  be  rectified  only  by  the  Court,  419 

BANKRUPTCY : 

loon  obtained  by  infant  under  pretence  of  full  age,  provable  in,  77 
anomalous  effects  of,  on  contractual  rights,  214 
secret  agreements  with  particular  creditors  void,  256 
laws,  attempts  to  evade,  272 

BARRISTER  : 

fees  of,  for  advocacy  not  recoverable  from  client,  688 

for  non-litigious  business,  qu,f  689 

fees  paid  by  client  to  solicitor,  whether  recoverable  by  counoel,  640 

judicial  notice  of  counsel's  fees  in  taxing  costs,  641 

BILL  OF  EXCHANGE  : 

infant's,  not  void  but  voidable,  57 
is  not  an  equitable  assignment,  95,  ». 

And  »ee  Negotiable  Instbuments. 

BILL  OF  LADING : 

transfer  of  contract  by  indorsement  of,  241 

is  not  properly  negotiable,  244 

effect  of  misdescription  of  goods  in,  506 

BOND: 

of  infant,  voidable,  not  void,  52 

with  unlawful  condition,  void,  345 

is  absolute  if  the  condition  is  impossible  at  the  time,  but  discharged 

if  it  subsequently  becomes  impossible,  402 
with  alternative  couditions,  where  one  impossible,  403 
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CANADA  (LOWER),  CivU  Code  of,  181,  700 

CANCELLATION  : 

of  inatruments  by  courts  of  eqnitj,  564 

"  CATCHING  BARGAINS  "  : 
rules  of  equity  as  to,  697 
what  are  marks  of,  598 
on  what  terms  borrower  relieved,  600 

CAUSA: 

in  Roman  law  of  contract,  147 

its  relation  to  cause  in  modern  French  and  consideration  in  English 
law,  180 

CHAMPERTY : 

definition  of,  810 

what  amounts  to,  312 

bargains  to  find  means  for  litigation  and  share  property  recovered, 

313 
solicitor  cannot  purchase  subject-matter  of  the  suit  from  his  client, 

314 
purchase  of  subject  matter  of  litigation,  not  in  itself  unlawful,  315 
sUtute  of  Henry  VIII.  against,  317 
proceedings  in  limacy  exceptional,  319 
not  justified  by  kinship,  320 
whether  rules  against  apply  to  agreements  made  abroad,  361 

CHILDREN : 

rif(ht  of,  to  enforce  provisions  for  their  benefit  in  settlements,  216 
custody  of,  agreements  as  to,  320 

CHOSE  IN  ACTION : 

why  formerly  not  assignable,  224 
early  authorities  on  assignment  of,  674 

CIVIL  DEATH : 

meaning  of,  80,  81,  n. 

wife  of  person  civilly  dead  can  sue  alone,  80 

COERCION : 

money  paid   under,  recoverable  thongh  the  transaction  otherwise 

unlawful,  353 
and  though  circtmistances  do  not  amount  to  duress,  567 

COMPANIES  ACT,  1862 : 

company  under,  cannot  bind  itself  by  contract  for  purposes  foreign 
to  the  memorandum  of  association,  139,  672 

Z  Z 
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COMPANY : 

general  powen  of  inoorporated,  132 
limited  by  special  purpose  of  incorporatioD,  182, 186 
has  prima  facU  power  to  mortgage  its  property,  664 
powers  of  directors,  &a,  limited  by  principles  of  partnership,  188 
rights  of  dissenting  shareholders,  184 

how  far  third  persons  are  bound  to  know  limits  of  directors'  au- 
thority, 184.  667 
ratification  of  irregular  transactions  by  assent  of  shareholders,  669 
nnder  Act  of  1862,  incapable  of  contracting  for  purposes  not  within 

memorandum  of  association,  139,  672 
when  bound  by  negotiable  instruments,  189,  141 

And  tee  CoRPOftATiOK. 
when  bound  in  equity  by  promoters*  agreements,  209 
uninoorporated,  power  of  to  sue  by  public  officer,  216 
purchase  of  shares  in  order  to  sue  company  or  directors  at  one's  own 

risk  is  not  maintenance,  816 
contract  to  take  shares  in  not  void,  but  only  voidable  on  ground  of 

error,  &c.,  448 
■ale  of  shares  in,  avoided  by  petition  for  winding-up  unknown  to 

parties,  456 
duty  of  directors,  &o.,  to  state  facts  truly  in  prospectus,  521 
duty  of  promoters  to  make  fidl  disclosure,  522 
transfer  of  shares  invalid  when  directors'  consent  obtained  by  fraud, 

532 
when  bound  by  statements  of  directors,  &c,  544 
statements  of  prospectus  addressed  only  to  original  shareholders,  546 
repudiation  of  shares  in,  when  too  late,  447,  554,  558 
(windiog  up  of)  secret  agreement  to  delay  proceedings  void,  807 

COMPENSATION  : 

for  misdescription  on  sale  of  land,  510 
See  Specific  Performance. 

COMPROMISE : 

consideration  for,  199 
of  criminal  proceedings  when  lawful,  806 
of  civil  proceediugs,  void  when  improperly  procured,  807 
cannot  be  set  aside  for  mistake  or  oversight  as  to  particular  pointi  of 
law,  422 

CONDITIONS : 

special,  on  ticket,  &c.,  how  far  binding  on  party  taking  the  docu- 
ment, 45 

in  restraint  of  marriage,  825 

to  be  performed  by  stranger,  must  be  performed  at  obligor's  peril, 
872 
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CONDITIONS— ftwUtnued. 

impossible  or  necessary,  899 
treatment  of  impossible  conditions  in  bonds,  401 
alternative  conditions  where  one  becomes  impossible,  403 
representations  amoonting  to,  their  nature  and  effect,  499,  601 

CONDITIONS  OF  SALE : 

effect  of,  on  right  to  compensation,  511,  513 

CONFIRMATION  : 

of  infant's  marriage  settlement,  57 
And  Bee  Acquiescence. 

CONFLICT  OP  LAWS : 

as  to  lawfulness  of  agreement,  355,  aqq. 

how  far  foreign  law  will  be  admitted  to  decide  lawfulness  of  agree- 
ment made  abroad,  358 
effect  of  change  of  law,  360 
as  to  existence  of  remedy,  615,  618,  637 

CONSENT : 

for  legal  agreement,  requisites  of,  2 

ways  of  declaring,  4 

to  contract,  conditions  affecting  validity  of,  405 

CONSIDERATION : 

general  character  of,  8 

the  doctrine  peculiar  to  English  law,  179 

possible  connexion  with  the  causa  of  Roman  law,  181 

gradual  formation  of  the  doctrine,  182 

connexion  with  the  learoing  of  uses,  184 

points  more  lately  settled  ;  contracts  in  writing,  18S 

promises  founded  on  moral  duty,  186 

past  consideration,  187 

adequacy  not  material,  189 

contingent  consideration,  191 

reciprocal  promise  as  consideration,  192 

promise  must  be  enforceable,  193 

how  far  promise  to  perform  existing  duty  can  be  consideration,  194 

how  far  required  for  discharge  of  contracts,  196 

for  variation  of  contracts,  197 

abandonment  or  forbearance  of  rights,  198 

forbearance  must  be  definite  and  of  a  really  disputed  right,  199 

application  of  the  doctrine  in  equity  to  contracts  under  seal,  200 

specific  performance  of  voluntary  agreement  not  granted,  201 

external  evidence  of,  202 

z  z  2 
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CONSIDERATION— <»w«ntMrf. 

illicit  cohabitation,  if  future,  an  unlatcful  consideratioii  ;   if  past, » 

coDfdderation,  279  1 

for  agreement  for  separation,  283  i 

for  agreement  in  partial  restraint  of  trade,  sufficiesit  if  of  9om£  ▼»!«,        I 

832  * 

unlawful,  makes  whole  agreement  void,  838 
failure  of,  the  true  ground  for  reooyering  backoompnlsory  paymentB^ 

568 
inadequacy  of,  as  eyidence  of  fraud,  586 
execution  of  informal  agreement  as,  622 
forbearance  to  enforce  racing  debts  in  conventioiial  foram,  wheUwr 

a  good,  ^80 

CONSTRUCTION : 

of  contract,  not  altered  by  mistake  of  parties,  417 

rules  of,  common  to  law  and  equily:  general  intent  preTftils^  467 

what  is  a  rule  of,  470 

peculiar  rules  of  in  equity,  476,  aqq, 

CONTRACT : 

definition  of,  1,  7 

voidable,  what,  1,  7 

tacit,  distinct  from  quasi-contract,  9 

by  performance  of  conditions  of  pubHc  offer  ot  advertlseoient,  12, 

«22.,  21 
legal  theory  of  such  contracts,  12 
later  extensions  of  the  doctrine,  14 
difficulties  raised  by  the  modem  cases,  16 
effect  of  Statute  of  Frauds  on  contracts  by  adv^tisement,  22  ^ 

by  letter,  when  concluded,  34  < 

conclusion  of,  may  be  postponed  until  execution  of  formal  instm-  j 

ment,  40  ~ 

capacity  of  parties  to,  iS,£qq.  I 

Sec  Infants,  Mabried  Women,  Lunatic,  Cobforation.  ] 

form  of,  144,  «99.  | 

See  Formal  Contracts. 
procedure  upon,  in  mediseval  English  law,  161 

consideration  for  discharge  or  variation  of,  196  I 

persons  affected  by,  208,  sqq. 

parties  must  be  ascertained  at  time  of  contract,  207  I 

third  persons  not  bound,  208  I 

third  persons  not  entitled  by  the  contract  itself,  212  I 

third  person  cannot  sue  at  law  on  contract  made  for  his  benefit,  217  j 

stranger  cannot  sue  for  damage  by  non-performance  of,  218,  n.  ' 

authorities  in  equity,  219 
attempts  to  enable  a  stranger  to  sue  for  convenience  of  parties,  221 
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CONTRACT— can^inuerf. 

assignment  of  contract,  224 

under  Judicature  Act,  by  rules  of  equity,  or  by  special  statutes,  225, 

226 
rules  of  equitable  assignment :  notice  to  debtor,  226 
what  is  meant  by  assignments  being  subject  to  equities,  229 
assignment   may  be  free  from  equities  by  agreement  of    parties, 

231 
instruments  may  be  made  transferable,  232 
but  not  negotiable  eicept  by  law  merchant  or  statute,  235 
nature  of,  in  partnership  with  transferable  shares,  239 
in  bill  of  lading,  transferable  by  indorsement,  241,  244 
Unlawful,  Ch.  VI. 

See  AoRKEMENT,  Unlawful  Aobezments. 
agreement  to  commit  breach  of,  void,  255 
forbidden  by  statute,  678 
malum  prohibitum  and  malum  in  se,  270 
agreement  may  be  not  void  though  forbidden,  275 
to  make  disposition  by  will,  good  by  English  law,  326 
unconditional,  not  excused  by  performance  being  in  fact  impossible, 

376 
when  held  conditional  on  performance  being  or  remaining  possible, 

382,  sqq. 
construction  of  certain  exceptions  providing  for  accidents,  389 
dissolution  of  by  subsequent  impossibility  does  not  afifect  acquired 

rights,  394 

5«e  Impossible  Aoreeicents. 
effect  of,  not  altered  by  mistaken  construction  act^nl  on  by  party, 

417 
ambiguous,  construction  acted  apon  by  parties  will  be  adopted,  418 
effect  of  including  property  in  by  mistake,  444 
satisfaction  by  stranger,  whether  a  bar  to  subsequent  action  upon, 

438 
personal,  cannot  be  assigned,  440 
in  wri'ing,  cannot  be  varied  by  verbal  agreement,  471 
but  may  be  verbally  waived  in  equity,  qu,  whether  at  law,  472,  n. 
apparent,  where  document  not  meant  to  operate  as,  473 
when  voidable  for  Misrepresentation,  {which  see),  499,  aqq. 

A  nd  see  Bescission. 
representations  of  intention,  not  amounting  to,  can  have  no  effect, 

496,  688 
requiring  stamp,  variation  of,  by  subsequent  unstamped  agreement, 

631 


COXVICTS : 

disabilities  of  as  to  coutnictiug,  106 
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COPYHOLDER: 

infant,  moft  pay  fine,  64 

COPYRIGHT: 

Mfignmenti  of,  176 

CORPORATION: 

■ole  and  aggregate,  123 

can  act  only  by  agent,  125 

cannot  incur  strictly  personal  liaUlities,  125 

but  may  be  liable  ex  ddicU>  for  acts  of  its  agents,  126 

consequences  of  the  distinction  of  it  from  its  existing  members, 

128 
what  is  the  presumption  of  common  law  as  to  genend  compet^ioe  of, 

130 
powers  of,  how  modified  by  rights  of  dissenting  members,  133 
by  considerations  of  public  policy  as  to  purposes  of  incorporation,  135 
and  as  to  the  interest  of  the  public  as  investors,  137 
cannot  bind  itself  by  negotiable  instruments,  139 
unless  by  special  provisions  or  as  a  necessary  part  of  its  business, 

141 
bound  by  estoppel,  &c.,  142 
contracts  formerly  required  to  be  under  seal,  158 
exception  as  to  contracts  in  course  of  trade,  161 
in  case  of  non-trading  corporations  as  to  contracts  incidental  to  pur- 
poses of  incorporation,  163 
contracts  of  municipal  corporations,  164 
appointments  to  offices,  165 

may  sue  upon  executed  contract  though  not  originally  bound,  166 
liable  on  contract  implied  in  law,  167 
statutory  forms  of  contract,  168 
summary  of  law  as  to  form  of  corporate  contracts,  168 
whether  seal  equivalent  to  signature  for  making  negotiable  instru- 
ments, 237 
modem  authorities  on  powers  of.  Note  C,  656 
capacities  incident  to  incorporation  generally,  656 
created  for  special  purposes :  meaning  of  ttUra  virtSf  661 
rights  of  dissenting  shareholders  to  restrain  action  of,  665 
power  of  officers  to  bind  by  apparently  regular  acts,  667 
how  far  irregular  transactions  may  be  ratified  by  assent  of  all 
members,  669 

CORRESPONDENCE : 
contract  by,  31,  sqq, 
complete  by  posting  acceptance,  35 
earlier  authoriti  s  on,  651 
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COVENANT: 

relating  to  real  property,  person  not  party  may  take  benefit  of,  217 

when  oovenantB  run  with  land,  242 

difference  between  common  law  and  equity,  245 

to  pay  money  under  unlawful  agreement,  Toid  though  diitinct  from 

the  original  agreement,  818 
to  exercise  power  by  will,  whether  good,  826,  n. 

CREDITORS : 

agreements  in  fraud  of,  256 

CUSTODY  OF  CHILDREN: 

agreements  as  to,  how  far  yalid,  820i 

CUSTODY  OF  INFANTS'  ACT,  822 

CUSTOM :  some  contracts  of  infants  binding  by,  72 
modem,  may  add  to  the  law  merchant,  237 

CUSTOMS  OF  LONDON : 

as  to  infant  apprentice,  78 

as  to  married  women  trading  alone,  82 

certain  securities  taken  by  chamberlain  go  to  successor,  124 

as  to  leases,  154,  n. 

DEATH : 

revocation  of  proposal  by,  86 

of  principal,  revocation  of  agent's  authority  by,  108 

civil,  80 

DEBENTURES  : 

transferable,  rights  of  holder  of,  232 

DEBT: 

action  of  in  mediaeval  English  law,  151 
assignment  of,  188 

DECEIT,  ACTION  OF: 

may  lie  against  corporation,  126 

what  is  ground  for,  528 

suits  in  former  equity  practice  analogous  to,  694 

DEED: 

peculiarity  of  promises  made  by,  6,  47 
of  agent,  principal  not  liable  on,  110 

treated  by  early  English  writers  as  equivalent  to  Roman  Stipulation, 
150 
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DEED — corUinufd.  ] 

why  it  c&nnot  be  written  on  wood,  156  y 

whether  within  Statute  of  Frauds,  176  I 

executed  in  error  as  to  its  contents,  not  Innding,  428  * 

executed  in  favour  of  wrong  party,  whether  void,  438 

DIRECTORS  : 

of  public  companies,   extent  of  their  authority  presumed   to  be 

known,  134,  667 
power  of,  to  bind  company  by  statements,  544 
how  far  third  persons  are  bound  to  know  whether  particolAr  acts  are 

authorized,  667 

DOMICIL : 

effect  of  law  of,  on  validity  of  marriage,  268 

DRUNKENNESS : 

effect  of  on  capacity  of  contracting,  same  as  of  insanity,  98 
contract  of  drunken  man  voidable,  not  void,  104,  433 

DURESS : 

what  is  at  common  law,  565 

when  it  consists  in  threats  the  threat  must  be  of  something  unlawful, 

566 
recovery  of  money  paid  under  compulsion,  567 

EASEMENTS; 

new  kinds  cannot  be  created,  246 

ECCLESIASTICAL  LAW : 

influence  of  on  legal  view  of  morality,  278 

ELECTION  : 

to  avoid  contract  made  in  infancy,  58 
to  charge  principal  or  agent,  113 
to  adopt  agreement  void  for  mistake,  465 
Andaee  Rescission. 

"ENGAGEMENT": 

technical  use  of  the  term  with  reference  to  separate  estate,  90 
See  Sep  ABATE  Estate. 

EQUITIES  : 

undisclosed  principal  must  take  agent's  contract  subject  to,  112 
assignment  of  contract  subject  to,  229 
but  may  be  excluded  by  agreement  of  parties,  281 
attaching  to  negotiable  inHtniment,  239 
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EQUITY  : 

treatment  of  infanta'  marriage  settlements  in,  57 
no  specific  performance  of  infant's  contract,  58,  61 
liability  of  infant  in,  on  false  representation  of  full  age,  75 
doctrines  of,  as  to  married  women's  separate  estate,  86,  sqq. 

Set  Sbpabate  Estate. 
adopts  rule  of  law  as  to  acts  of  lunatic,  &a,  104 
what  is  good  consideration  in,  190 

treatment  of  voluntary  covenants  and  imperfect  gifts  in,  201,  202 
when  companies  bound  by  promoters'  agreements  in,  209 
who  may  be  bound  by  or  may  enforce  contract  in,  216,  219,  245 
assignment  of  contract  in,  224,  sqq. 
notice  to  debtor  required,  226 
assignee  takes  subject  to  '*  equities,"  229 
assignment  "  free  from  equities,"  231 
agrees  with  conmion  law  as  to  negotiable  instruments,  236 
doctrine  of,  as  to  covenants  running  with  land,  243 
conflict  with  common  law  on  this  question,  245 
will  not  protect  copyright  of  seditious  or  immoral  publications,  287 
rules  of  as  to  custody  of  infants,  320 
doctrine  of  as  to  imlawful  agreements  where  parties  not  in  pari 

ddido,  353 
apparent  difference  from  common  law,  as  to  repayment  of  money 

paid  under  contract  when  further  performance  becomes  impossible, 

394 
contracts  voidable  in,  on  ground  of  fraud,  &c.,  407 
rule  of,  as  to  purchase  for  Talue  vdthout  notice,  413 
will  not  deprive  purchaser  for  value  of  anything  he  has  actually 

got,  414,  n. 
agrees  with  law  as  to  recovering  back  pajrments  made  by  mistake, 

425 
as  to  fundamental  error  avoiding  agreement,  430 
decisions  in,  on  sales  of  land  where  parcels  included  by  mistake, 

444 
on  purchase  of  a  party's  own  property  by  mistake,  458 
correction  of   obvious  mistakes  in  expression  both  at  law  and  in 

equity,  467 
agrees  with  law  in  excluding  parol  evidence  on  questions  of  pure 

construction,  471 
oral  waiver  of  written  contract  in,  472,  n. 
restricted  construction  of  general  words  in,  475 
when  time  is  of  essence  of  contract  in,  476 
relief  against  penalties  in,  479 
admission  of  oral  evidence  as  defence  against  specific  performance  of 

contract  in  writing,  482 

Rectification  of  instruments  in  {which  ace),  484,  sqq. 
supposed  doctrine  of  as  to  effect  of  "  repi-esentatieus,"  495 — 499,  6S7 
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agrees  with  law  as  to  creditor's  duty  to  tnrety,  507 

roles  of,  as  to  specific  perfonnanoe  and  compenaatioii  on  til«  of 

land,  510,  $qq. 
suits  analogous  to  action  of  deceit  in,  529,  694,  ik 
former  difference  of,  from  law  as  to  sales  by  auction,  5S1 
rules  of,  as  to  loss  of  remedies  by  acquiescence,  560 
jurisdiction  of,  to  cancel  instruments,  564 
doctrine  of,  as  to  undue  influence,  568,  sqq, 

as  to  voluntaiy  settlements  generally,  576 

as  to  refusing  specific  performance  on  groimd  of  underrmloe,  589 

as  to  **  expectant  heirs,**  592 

as  to  **  catching  bargains,'*  597 

as  to  part  performance  of  informal  agreement,  623 

as  to  estoppel  by  representation  or  acquiescence,  624,  627 
liabilities  in,  incidentally  recognized  at  common  law,  645 

ESTOPPEL : 

corporations  bound  by,  142 

of  holder  of  instrument  dealing  with  it  as  negotiable,  238 

of  party  who  has  induced  a  fundamental  error  by  misrepreaentetioD, 

462 
of  one  party  to  instrument  who  acts  as  other's  agent  in  preparing  it, 

489 
by  n^ligence,  whether  applicable  to  deeds,  402,  n. 
statements  binding  by  way  of,  496,  627 

EVIDENCE : 

extrinsic,  always  admissible  to  show  illegality  of  agreement,  345 
subsequent  conduct  of  parties  may  be  evidence  of  original  unlawful 

intention,  345  ( 

rules  of,  distinguished  from  rules  of  construction,  470  ^ 

parol,  not  admitted  to  vary  written  contract,  471  / 

of  oral  variation,  admitted  as  defence  to  specific  performance  of  ] 

written  agreement,  but  not  to  obtain  performance  of  agreement  | 

as  varied,  492 
oral,  inadmissible  to  rectify  instrument  where   there   is   previous  \ 

agreement  in  writing,  485  / 

but  admissible,  if  uncontradicted,  where  there  is  no  previous  written 

agreement,  486 

( 
EXECUTORS :  I 

general  right  and  liability  of  on  contracts  of  testator,  208,  n.,  224  ^ 

cannot  sue  or  be  sued  on  contracts  of  personal  service,  206,  890 
or  on  contract  to  marry,  393,  n. 

EXPECTANCY :  \ 

sale  of ;  not  unlawful,  318 
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EXPECTANT  HEIRS  : 

fNTotection  of,  by  courts  of  equity,  592 

FIDUCIARY  RELATION : 

between  oontracting  parties,  effect  of,  570 
instances  of,  571,  581 

FORBEARANCE  TO  SUE  : 

as  consideration  for  promise,  198 

FOREIGN  LAW  : 

foreign  revenue  laws  said  to  be  di«r<jgarded,  298 

as  to  stamps,  effect  of,  300 

agreements  lawful  by,  but  not  by  law  of  forum,  treatment  of,  357 

subsequent  prohibition  by,  deemed  to  make  performance  of  contract 

not  unlawful  but  impossible,  862 
contract  rendered  impossible  of  performance  by,  not  discharged,  378 
And  see  Conflict  ov  Laws. 

FORFEITURE  : 

relief  ogiUnst,  in  equity,  481 

FORMAL  CONTRACTS : 

their  importance  in  ancient  law,  145 

position  of  formal  and  informal  contracts  in  Roman  law,  146 

in  old  English  law,  150 

requirements  of  form  now  the  exception,  156 

contracts  of  record,  157 

cases  where  form  specially  required,  157,  tqq. 

See  Corporations,  Frauds  (Statdte  or). 

FRAUD : 

of  agent,  corporation  liable  for,  126, 544 

on  third  party,  makes  agreement  void,  255 

on  creditors  in  compositions,  &c ,  256 

settlements  in  **  fraud  of  marital  right,"  264 

dissimulation  of  unlawful  piurpose  by  one  party  to  contract  is,  352 

lax  use  of  the  term  in  Chancery,  387,  494 

delivery  of  goods  to  wrong  person  obtained  by,  passes  no  property, 

435,  n.,  557 
how  distinguished  from  misrepresentation,  524 
passive  acquiescence  in  self-deception  of  other  party  is  not,  527 
what  is  fraudulent  representation  or  concealment,  528 
silence  when  equivalent  to  falsehood,  529 
reckless  assertions,  529 
negligent  ignorance,  530 

special  doctrines  as  to  siUes  by  auction  and  marriage,  531 
transactions  voidable  when  cor  -'^ti  obtained  by,  532 
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rules  as  to  rescinding  contract  for,  how  Car   the  same  as  for  simpk 

misrepresentation,  533  I 

contract  incidental  to  a  fraud  is  itself  fraudulent,  541  • 

unfounded  charges  of,  visited  with  costs,  5 1 8,  563  I 

And  tee  RESCisaiON.  ' 


FRAUDS,  STATUTE  OF : 

contracts  by  advertisement  not  exempt  from,  22 

as  to  special  promise  by  executor,  170 

as  to  guaranties,  171 

as  to  agreements  in  consideration  of  marriage,  172 

as  to  interests  in  land,  172 

as  to  agreements  not  to  be  performed  within  a  year,  1 73 

as  to  the  note  or  memorandum,  174 

effect  of  note  signed  by  one  party  only,  8 

whether  applicable  to  deeds,  146 

foreign  Uw«!  analogous  to,  149 

effect  of,  where  writing  does  not  represent  the  real  agreement,  4S4 

informal  agreements  within  s.  4  not  void :  otherwise  as  to  a.  17,  613 

effects  of  informal  agreements,  621 

relation  of,  to  equitable  doctrine  of  part  performance,  624 

ante-nuptial  agreements  confirmed  by  post-nuptial  writing,  624 

FRAUDULENT  PREFERENCE : 

agreements  with  particular  creditors  by  way  of,  256,  257 

GAMING  : 

securities  for  money  won  at,  277 

treatment  of  gaming  debts  contracted  abroad  and  not  unlafrfui  fry 
local  law,  359 


GENERAL  WORDS  : 

restrained   by  context   or   by  intention   appearing  from   external 
evidence,  475 

GERMAN  COMMERCIAL  CODE : 
on  formation  of  contracts,  655 

exempts  commercial  contracts  from  requirements  of  form,  674 
extends  rule  of  market  overt,  412,  n. 


GIFT: 

imperfect,  not  aided  in  equity,  202 
acceptance  of  as  loan,  effect  of,  435 
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GOODS : 

order  for  delivery  of  may  be  assignable  free  from   equities,    but 

cannot  be  negotiable,  237  •* 

contract  cannot  run  with,  241 

delivery  of  to  wrong  person  by  mistake  or  fraud  does  not  pa»<3 
property,  657 

And  see  Sale  of  Goods. 

GUARANTY  : 

within  Statute  of  Frauds,  171 

voidable  for  misrepresentation  or  dissimulation  to  surety,  469 

HORSES : 

sale  of  in  market  overt,  176 

HUSBAND  AND  WIFE :    See  Married  Women,  Separate  Estate, 
Separation  Deeds,  Custody  of  Children. 

IGNORANCE: 

of  law,  may  be  material  as  excluding  specific  unlawful  intention, 

846,  863 
does  not  in  general  exclude  civil  liability,  410 
reckless  or  negligent,  carries  responsibilities  of  knowledge,  529 
See  alto  Mistake. 

IGNORANT  I  A  lURIS: 

meaning  of,  explained  by  Lord  Westbury,  459 

ILLEGAIJTY  : 

alleged,  of  contracts  by  companies  tending  to  defeat  purposes  of 
incorporation,  137 

^n^M«  Unlawful  Agreements. 

IMMORAI^  AGREEMENTS : 

void ;  what  are  such,  and  what  is  immoral  consideration,  278,  279 
agreement  immoral  iure  gentium  cannot  be  justified  by  any  local 
law,  867 

IMMORAL  PUBLICATIONS: 

punishable  by  criminal  law,  and  therefore  no  ground  of  civil  rights, 

286 

IMPOSSIBLE  AGREEMENTS : 

general  statement  of  law  as  to,  867 

agreement  impossible  in  itself  void :  what  is  meant  by  impossibility 
for  this  purpose,  368 
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IMPOSSIBLE  AGREEMENTS— ron^miiid. 

** practical  impossibility"  not  equivalent  to  absolute  impossibiilitT', 

370    . 
repugnant  promises,  &c,  371 
promisor's  not  having  means  of  performance  is  not  impoflsibllity, 

372 
warranty  of  contingent  acts  or  events,  372 
agreement  impossible  in  law,  void,  373 
promisor  excused  when   performance  becomes  impooaible    by  Iaw, 

373 
performance  being  impossible  in  fact,  no  excuse  in  absolute  oontanct^ 

376 
impossibility  by  foreign  law,  no  excuse,  378 
effect  of  accidents  subsequent  to  contract:  analogy  of    oontract  to 

pay  rent,  when  premises  accidentally  destroyed,  378 
exception  of  accidents  not  contemplated  by  contract,  381,  sqq, 
where  performance  depends  on  existence  of  specific  thing,  S82 
where    subject-matter   destroyed    without  fault    on    efther    tide, 

384 
state  of  thinjgs  at  date  of  agreement  not  contemplated  bj  parties* 

386 
sale  of  cargo  lost  at  date  of  contract,  387 
construction  of  covenants  in  mining  leases,  388 
express  exceptions  in  commercial  contracts,  389 
where  performance  of  services  contracted  for  depends  on  life  or 

health  of  a  person,  implied  condition  that  life  or  health  aihall 

continue,  390 
anomalous  treatment  of  contract  to  marry,  392 
impossibility  caused  by  default  of  promisor,  equivalent  to  breach  of 

contract,  395 
by  default  of  promisee,  diifcharges  promisor,  and  he  may  recover  loss 

or  rescind  the  contract,  396 
alternative  contracts  where   one   thing   is   or  becomes  impossible, 

397 
conditional  contracts  where  the  condition  is  or  becomes  impossible, 

399 

where  condition  of  bond  impossible,  obligation  is  absolute,  402  ^ 

otherwise   where   the   condition  subsequently  becomes  impossible, 

402  I 

alternative  conditions  in  bonds  where  one  is  or  becomes  impoanble, 

403 
Indian  Contract  Act  on  impossible  agreements,  Note  H.,  683  j 

INDIAN  CONTRACT  ACT:  \ 

its  definitions  of  agreement,  &c,  648  / 

on  the  communication,  acceptance,  and  revocation  of  proposals,  649 
on  quasi-contracts,  or  contracts  implied  in  law,  11 
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INDIAN  CONTR^Cf  ACT— continued, 

on  ooniracts  of  peraoiis  of  UDeound  mind,  105 
on  prondaee  for  past  consideration,  188 
on  discharge  of  contracts,  197 
on  parties  to  contract  by  agent,  121 

on  knowledge  of  agent  being  knowledge  of  principal,  109,  n. 
makes  wagers  void,  290 
provisions  of,  as  to  unlawful  agreements,  681 
provisions  of,  as  to  impossible  agreements,  683 
does  not  adopt  English  rule  of  market  overt,  412,  n. 
on  material  common  mistake  avoiding  agreement,  455 
on  time  being  of  essence  of  contract,  479 

abolishes  distinction  between  penalty  and  liquidated  damages,  482  n. 
on  distinction  of  mere  silence  from  representation,  528 
on  sales  by  auction,  531 

on  responsibility  of  principal  for  fraud  of  agent,  544 
on  inadequacy  of  consideration,  587 

on    coercion,  undue  influence,    fraud,   misrepresentation  and  mis- 
take, 695 
on  rescission  of  voidable  contracts,  697 

INFANTS  : 

generally  cannot  bind  themselves  by  contract,  50 

general  statement  of  the  law,  50 

contracts  of,  voidable  at  common  law  :  no  real  authority  for  holding 

them  in  any  case  void,  51 
bonds,  52 

trading  contracts,  53 
contracts  of  service,  53 
leases,  54 
sales  of  land,  55 
partnership,  55 
marriage,  56 
marriage  settlements,  56 
negotiable  instruments  and  accounts  stated,  57 
infant  cannot  have  specific  performance,  58 
at  what  time  he  may  avoid  his  contracts,  58 

See  Infants'  Relief  Act. 
liable  on  obligations  incident  to  property ;  leases  and  railway  shares, 

63 
liable  when  contract  for  his  benefit,  65 
liable  for  necessaries,  66 
what  are  necessaries,  how  ascertained,  67 
qaeetion  of  fact,  subject  to  question  of  law  whether  the  things  are 

prima  facie  necessary,  68 
liability  for  necessaries  on  simple  contract  only,  72  ' 
what  contracts  infant  can  make  by  custom  or  statute,  72 


Digitized  by  VjOOQ IC 


720  INDEX. 

I N  FA  NTS  — A/n/»M  ued 

not  liable  for  wrong  when  the  cause  of  action  is  snbetantially  on  a 

contract,  73 
whether  liable  on  contract  implied  in  law,  75 
liable  in  equity  for  representing  himself  as  of  full  age,  75 
but  not  to  prejudice  of  subsequent  valid  contract,  77 
agreements  between  parents  as  to  custody  or  education  of,  320 

INFANTS^  RElilEF  ACT : 

makes  certain  agreements  of  infants  void,  60 
does  not  make  ratification  wholly  inoperative,  60 
effect  of  section  1,  62 

effect  since  the  Act  of  affirming  agreement  voidable  at  common  law, 
642 

INSANITY.     See  Lcnatic. 

INSURANCE  : 

contract  of,  liberally  oonstmed  in  favour  of  true  intention,  489 

INSURANCE  (FIRE) : 

contract  of  insurers  to  reinstate  is  unconditional  after  election  made, 

376 
effect  of,  as  between  landlord  and  tenant,  379 
implies  condition  that  property  is  correctly  described,  505 

INSURANCE  (LIFE) : 

no  such  duty  of  disclosure  as  in  marine  insurance,  504 

INSURANCE  (MARINE)  : 

must  be  expressed  in  policy,  1 77 

seamen's  wages  not  insurable  at  common  law,  322 

where  voyage  illegal  to  knowledge  of  owner,  void,  341 

voidable  for  material  misrepresentation  or  non-disclosure,  503 

stamped  policy  required  by  statute,  628 

the  *'  slip  *'  nevertheless  recognized  for  collateral  purposes,  629 

the  rights  of  the  parties  determined  at  the  date  of  the  slip,  630 

KNOWLEDGE  : 

how  far  material  on  question  of  unlawfulness  of  agreement,  364 
means  of,  as  affecting  right  to  rescind  contract  for  misrepresenta- 
tion, 637 

LAND: 

Statute  of  Frauds  as  to  sale  of  interest  in,  143 
what  covenants  run  with,  242 
And  tee  Sale  of  Land. 
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LANDLORD  AND  TENANT : 

covenants  running  with  tenancy  or  reversion,  242 
l«;S8or  cannot  resume  possession  actually  delivered  on  discovering  un- 
lawful purpose  or  fraud  of  lessee,  340,  525 
but  may  rescind  if  possession  has  not  been  delivered,  §embU,  840 
rent  payable  though  premises  accidentally  destroyed,  878 
lessor  is  not  bound  to  inform  lessee  of  state  of  premises,  519 
statutes  affecting  contracts  between,  679 

LAW  MERCHANT : 

peculiarities  of,  as  to  negotiable  instruments,  235^ 
not  invariable,  237 

LEASE! 

of  infant  at  common  law,  voidable,  54 

statutory  powers  of  infants  to  renew  and  make,  73 

statutory  renewal  of  by  married  women,  85 

Statute  of  Frauds  as  to,  173 

of  tenements  for  imlawfnl  purpose,  no  action  on  covenants,  340 

for  lives,  effect  of  contract  for  sale  of,  460 

LEX  LOCI: 

marriage  of  domiciled  British  subjects  wherever  celebrated,  governed 

by  English  law,  267 
requirement  of  stamp,  how  treated  in  foreign  court,  300 
by  what  locsl  law  the  lawfolness  of  an  agreement  is  determined, 

855 

LIMITATION,  STATUTES  OF  : 

promise  or  acknowledgment  by  married  woman  cannot  revive  barred 

debt,  80 
promise  to  pay  debt  barred  by,  178, 187 
debts  not  extinguished,  61 1 
barred  debt  cannot  be  set  off,  612 

right  of  action  restored  by  subsequent  acknowledgment,  613 
acknowledgment  operates  as  new  promise  in  case  under  statute  of 

James,  613 
otherwise  of  specialty  debt  under  stat.  of  William  IV.,  614 
applied  according  to  lexforij  not  Ux  contractus,  615 

LIQUIDATED  DAMAGES  : 

distinction  of  from  penalty,  481 

LONDON : 

custom  of,  as  to  infant  apprentice,  7*^ 

as  to  married  women  trading  alone,  82.    And  sm  pp.  124, 154,  n. 

AAA 
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LUNATIC: 

maniAge  of,  void,  98 

■o  f ottnd  by  inquintioii,  Jnci^wthle  of  acts  in  the  Uw,  98 

liftbla  for  ntccaiiricn,  99 

oootncts  in  lucid  intemli  and  contracts  prior  to  lunacy  good,  99 

contract  of  (not  so  found  by  inquisition),  in  general  voidable  not 

void,  108 
histtny  of  different  doctrines  on  the  subject,  99 — 102 
statement  of  the  modem  rule,  105 
contract  of,  why  only  voidable  though  he  has  no  agreeing  mind,  433 

MAINTENANCE: 

attempts  to  oppose  equitable  assignments  on  ground  of,  ^4 

definition  of ;  it  includes  champerty,  310 

what  amounts  to,  311,  318,  316 

statute  of  Heniy  VIIL  against  buying  pretended  titles,  317 

what  dealings  are  within  the  statute,  318 

no  maintenance  without  unlawful  intention,  319 

may  be  justified  by  kindred  or  affinity,  820 

MAJOBITY: 

abuse  of  ooiporate  powers  by,  666 

MALUM  PROHIBITUM  and  malum  in  $e,  270 

MARITAL  RIGHT: 

settlements  in  fraud  of,  264 

MARKET: 

-  overt,  Bale  of  horses  at,  176 

MARRIAGE: 

of  infants,  56 

promise  of,  infant  may  sue  but  is  not  liable  on,  56 
agreements  in  consideration  of,  172,  182 
within  prohibited  degrees,  void,  267 

whether  valid  in  England  if  invalid  by  law  of  party*8  domicil,  268 
of  members  of  Royal  Family,  Act  regulating,  268 
agreements  in  general  restraint  of,  void,  324 
conditions  in  restraint  of,  825 

polygamous,  not  recognized  by  English  Divorce  Court,  857 
illness  imfitting  for,  does  not  avoid  contract  to  marry,  892 
contract  to  marry  not  uberrima  fidei,  528 
not  rendered  invalid  by  fraud,  528 

informal  agreements  in  cqusidesation  cf,  how  far  made  valid  by 
post-nuptial  settlement,  625 
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MAKRIED  WO^IEN: 

at  common  law  cannot  contract,  78 

even  if  living  and  trading  alone,  78 

acquisition  of  things  in  action  by,  79 

renewed  promise  by,  cannot  revive  barred  debt,  80 

exceptioLS  to  incapacity  :  queen  consort,  80 

wife  of  person  civilly  dead,  80 

„    of  alien  who  has  never  been  in  England,  81 
custom  of  London  as  to  sole  trader,  82 
exceptional  contracts  with  husband  as  to  separation,  82 
statutoxy  exceptions,  judicial  separation,  &c.,  83 
Married  Women's  Property  Act,  84 
liability  for  ante-nuptial  debts  under  the  Act,  94 
statutory  provisions  for  renewal  of  leasee  by,  85 

Srpabatb  Estate  {which  Me),  85 
a;;^reement  by  to  execute  power,  i^art  from  separate  use,  98 
settlements  of,  in  fraud  of  marital  right,  264 
interests  uf,  may  be  bound  by  equitable  estoppel,  62/ 

MAXIMS: 

alteri  stipulari  nemo  potest,  180 

in  pari  delicto  potior  est  condido  defendentis,  84 S 

locus  regit  actum,  362 

non  videntur  qui  errant  oonsentire,  408 

nulla  voluntas  errantis  est,  414 

ignorantia  iuris  baud  excusat,  460 

mala  grammatica  non  vitiat  cbartam,  467 

expressio  unius  est  exdusio  alterius,  469 

verba  accipiuntur  fortius  contra  proferentem,  515 

MEDICAL  PRACTITIONERS: 

regulations  of  Medical  Act  as  to  their  right  of  remuneration,  685 
conditions  precedent  to  recovering  charges,  637 
presumption  of  influence  in  gifts,  &c.,  from  patients,  583 

MINES : 

construction  of  unqnalified  covenants  to  work,  388 

MISREPRESENTATION : 

produdng  fundamental  error,  makes  agreement  void  as  against  third 

persons,  but  as  between  the  parties  binding  by  estoppel  at  the 

option  of  the  party  misled,  461 
fraudulent  or  non-fraudulent,  493 
general  doctrine  as  to,  494 
non* fraudulent,  conditions  under  which   it  can  affect  validity  of 

contract,  499,  687 
distinction  of  it  from  mere  non- disclosure,  5'''9,  538 

A  A  A  2 
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MISREPRESENTATION-wxm^tfNiAi 

spoci*!  rules  as  to,  in  oontnM^  of  insnrMioey  603  . 

in  contract  of  suretyship,  506  1 

in  contract  for  sale  of  land,  509  * 

rules  of  equity  as  to  performanoe  with  compemMition,  510  I 

duty  of  vendor  to  describe  property  oorrectlyy  516 

in  family  settlements,  520 

in  partnership  and  contract  to  take  shares,  521 

in  contract  to  marry,  528 

when  it  is  an  actionable  wrong,  628 

where  party  misled  has  means  of  knowledge,  537 

immaterial,  in  cases  of  active  repreeentatioD,  unTwif  he  i 

and  acts  on  his  own  judgment,  537 
rights  of  party  misled,  533 

And  see  Rbbcissiok. 


MISTAKE: 

distinction  of  from  Fraud,  406 

in  private  law  has  not  as  such  any  universal  oonseqacnrw,  409 

does  not  as  a  rule  avoid  liability,  410 

certain  exceptions  to  this  for  protection  of  persons  acting  onder 

judicial  process,  411 
sometimes  a  condition  of  tiUe :  purchase  for  value  without  nataoe, 

413  , 

does  not  as  a  rule  alter  existing  rights  of  the  party  or  oi  othsr  f 

persons :  instances  of  misdeliveiy  of  goods  and  payments  to  wrong  I 

persons,  415  1 

mistake  in  construction  by  parties  does  not  alter  contract^  417  y 

special  cases  where  it  is  of  real  importance,  419  > 

mistake  of  fact  and  of  law,  420 
the  distinction  is  really  of  limited  application,  420 
cases  where  it  is  not  applicable,  421 
cases  of  compromise,  &c,  422 
the  distinction  does  apply  inflexibly  to  recovering  back  money  p*><}  } 

by  mist^ike,  424  I 

and  in  equity  as  well  as  at  law,  425  j 

mistake  excluding  true  consent,  426  ( 

dififerent  kinds  of  fundamental  error,  427 
as  to  nature  of  transaction,  428 
as  to  its  legal  character  (as  whether  sale  or  gift),  434 
mistaken  delivery  of  money,  fta,  passes  no  property,  435,  n. 
as  to  person  of  the  other  party,  435 
partial  exceptions  to  the  rule  in  assignment  of  contracts  and  agency, 

440 
as  to  subject-matter  of  the  contract,  441 
herein  as  to  the  specific  thing,  443 
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MISTAKE— con^nued. 

as  to  nature  of  oompany  in  whioh  thares  are  taken,  447 

or  ae  to  kind,  448 

as  to  quantity  or  price,  440 

or  other  material  attribute  of  tubjeot-matter,  450 

when  error  must  be  common  to  avoid  agreement,  451 

as  to  exbtence  of  subject-matter,  455 

agreements  to  purchase  or  pay  rent  for  property  really  one's  own, 
458 

where  fundamental  error  produced  by  misrepresentation,  461 

rights  and  remedies  of  parties,  where  agreement  void  for  funda- 
mental error,  464 

election  to  adopt  agreement,  465 

mistake  in  expression  of  true  consent,  466,  sqq, 

correction  of  obyious  mistakes  by  ordinary  construction,  467 

restriction  of  general  words,  469 

in  expression  of  contract,  a  bar  to  specific  performance,  482 
Reotipioation  of  instruments  on  ground  of  {which  tee),  484 

Bracton's  treatment  of  fundamental  error,  685 

MX)NEY  PAID  : 

by  infant  under  voidable  contract,  cannot  be  recovered  after  contract 

executed,  59 
under  Unlawful  Aobiememt  {which  tee)  when  It  can  be  recovered 

buck,  348,  tqq. 
in   actual  ignorance  of  fact  though  with  means  of    knowledge, 

recoverable,  420 
with  knowledge  of  facts,  though  under  mistake  of  law,  not  recoverable 

either  at  common  law  or  in  equity  (except  mistaken  payment  by 

officer  of  court),  425 
cannot  be  recovered  back  where  former  state  of  things  cannot  be 

restored,  555 
under  compulsion,  recoverable,  567 
under  informal  agreement  within  s.  4  of  Statute  of  Frauds,  not 

recoverable,  621 
for  small  debts  within  Tippling  Act,  not  recoverable,  643 

MONEY  RECEIVED : 

action  for,  lies  against  corporation,  167 

MORTGAGES : 

treatment  of  in  equity,  480 

the  Court  will  treat  nominal  sale  aa,  If  such  is  true  intration,  480 

NECESSARIES  : 

liability  of  infant  for,  66,  tqq. 

the  liability  is  on  simple  contract  only,  72 
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NECESSARIES— ron/tttttfci 

whAt  are,  m  qaoBikm  of  mixed  Uct  and  law,  67 

articlee  being  capable  of  real  nee  not  a  soffieient  test,  68 

apparent  means  of  bayer  not  material,  60 

not  confined  to  gnod-i,  71 

Uabilitj  of  lunatic  for,  99 

NEGLIGENCE : 

of  agent,  corporation  answerable  for  as  well  as  natural  person,  126 

agent  must  not  profit  by  hia  own,  263 

estoppel  by,  extent  of,  429,  n, 

does  not  exclude  right  to  rescind  for  misrepresentation,  537 

NEGOTIABLE  INSTRUMENTS : 
must  be  in  writing,  169 

payable  to  treasurer,  &c.,  of  a  society  for  time  being,  bad,  2^3 
peculiar  qualities  of,  235 
what  can  be  admitted  as,  237 
how  they  cease  to  be  so,  238 
corporations  in  general  cannot  issue,  139 
in  what  cases  they  can,  141 
principal  bound  by  acceptance  of  agent  though  not  in  principal  s 

name,  110 
the  holder  of  cannot  make  title  through  forged  indorsement,  414 
signature  of,  in  error  as  to  nature  of  instrument,  not  binding,  429 

NOTICE  : 

assignee    of    married  woman's  separate  property  with,  bound  by 

engagement  affecting  it,  92 
to  debtor,  of  assignment  of  contract,  226 
purchase  for  value  without,  413 

NOVATION  : 

its  nature  explained,  210 

NUDUM  PACTUM: 

in  Roman  law,  149 

change  in  the  meaning  of  the  term  in  English  use,  183 

NUISANCE : 

corporation  indictable  for,  127 

OBLIGATION  : 

technical  meaning  of,  3 

must  be  to  ascertained  person,  18 
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OFFENCE  : 

agreement  to  commit,  void,  252 
compounding  of,  S05 

OFFER :  See  Pboposal. 

OFFICES : 

appointments  to,  by  corporations  must  be  under  seal,  165 
sale  of,  unlawful,  303 

PAR  DELICTUM . 

doctrine  of,  348 

qualifications  of  and  exceptions  to  it,  350,  353 

PARCELS  : 

mistake  as  to  in  sales  of  land,  444 

PART  PERFORMANCE : 

equitable  doctrine  of,  142,  623 

PARTIES : 

to  contract,  rules  as  to,  204 

to  action  on  contract  made  by  agent,  107,  sqq. 

PARTNERSHIP  : 

contract  of  shareholder  in  company,  a  modified  contract  of,  133 
shares  in,  transferable  at  common  law,  239 
contract  of,  ttberrimae  Jideit  520 

PENALTIES : 

imposition  of  by  statute,  implies  prohibition,  270 
relief  in  equity  against,  479 
and  liquidated  damages,  481 

PERSONAL  CONTRACTS  : 

implied  condition  in,  as  to  life  or  health  of  party  continuing,  390 
not  assignable,  440 

PHYSICIANS  ; 

rights  of,  as  to  payment  for  services  at  common  law,  635 
under  Medical  Act,  635,  637 

POST  OFFICE  :  whether  common  agent  of  parties  in  correspondence  by 
letter,  33,  416 

PRINCIPAL  AND  AGENT : 

principal  when  liable  on  contracts  made  by  agent,  107,  aqq 

rights  of  undisclosed,  112 
right  to  countermand  unexecuted  auUiority,  351 
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PRINCIPAL  AND  AGENT— amtimMrf. 
sub-agent  not  agent  oi  prindpal,  440 
agent*!  authority  determined  by  de^th  of  principal,  108 
principal  not  liable  if  exduri^e  credit  given  to  agent,  113 
when  profeaeed  agent  nmy  declare  himself  as  real  principal,  120 
principal  when  ftnswersble  for  representations  of  agent,  542 
agent  always  liable  for  his  own  wrong,  545 
And  tee  AoiNOT, 

PROMISE : 

definition  of,  1 

by  advertisement  or  general  annonnoement,  nature  and  limits  of,  12 

by  deed,  binding  without  acceptance  in  Englbh  law,  6,  47 

iUnsory.  43 

inferred  in  fact  or  implied  by  law,  9 

founded  on  moral  duty,  not  binding  without  valuable  consideration, 

186 
to  pay  for  past  services  rendered  on  request,  187 
too  vague  to  be  enforced,  193 
how  far  promise  to  perform  existing  duty  can  be  consideration,  161, 

168 
to  several,  whether  one  can  sue  on,  221 
See  AccEPTANCs,  Agrkemkht. 

PROMISES  : 

in  same  instrument,  where  some  lawful  and  some  not,  337 

PROMOTERS  : 

agreements  of,  when  binding  on  company,  188 
statements  of,  may  become  statements  of  company,  544 
fiduciary  position  of,  as  regards  company,  572,  n. 

PROPOSAL  : 

as  generally  element  of  contract,  8 

express  or  tacit,  9 

distinguished  from  invitation  of  proposals,  13 

addressed  to  all  to  whom  it  comes,  20 

when  it  may  be  revoked,  23 

when  it  must  be  accepted,  24 

revocation  must  be  communicated,  25 

is  revoked  by  death  of  proposer  before  acceptance,  36 

by  Indian  Act  only  if  known  to  other  party,  37 

PROSECUTION  : 

agreements  to  atifle,  395 
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PUBLIC  POLICY: 

corporate  powers  must  no*;  be  used  to  defeat  purposes  of  incorpora- 
tion, 135 
doctrine  of,  instances  of  its  application  to  corporate  acts,  671 
the  doctrine  extended  in  order  to  discourage  wagers,  289 
opinions  in  Egerion  v.  Bnmmlow,  and  effect  of  the  decision,  291,  294 
rules  not  to  be  arbitrarily  extended,  294 
trading  with  enemies,  295 
aiding  hostilities  against  friendly  nations,  297 
as  to  foreign  revenue  laws,  299 
agreements  for  corrupt  or  improper  influence,  300 
sale  of  oifioes,  &c,  303 
compounding  offences,  805 
agreements  for  reference  to  arbitration,  308 
maintenance  and  champerty,  310,  aqq. 
agreements  as  to  custody  of  children,  320 
as  to  agreements  limiting  freedom  of  individual  action,  323 
agreements  in  restraint  of  marriage,  323 
agreements  to  influence  testator,  326 
agreements  in  Restraint  of  Trade  (whick  ice),  326,  iqq. 
agreements  against  interests  of  State  where  sued  upon  cannot  be 
supported  by  any  local  law,  855,  361 

PUBLICATIONS : 

immoral,  &c.,  cannot  be  ground  of  civil  rights,  286 

QUASI-CONTRACTS : 

distinguished  firom  tacit  but  real  contracts,  9 

appear  as  fictitious  contracts  in  English  law  :  dealt  with  separately 
in  Indian  Contract  Act,  11 

RAILWAY  COMPANY  : 

liability  of,  as  to  correctness  of  time-table,  14 

purchase  of  shares  in  or  promotion  of  by  another  railway  company, 

658,  659 
agreements  for  running  powers,  &c,  660 

RATIFICATION : 

of  infant's  contract :  effect  of  Infants'  Relief  Act,  61 

of  agent*s  acts,  must  be  by  one  who  might  have  been  originally 

b'lund,  118 
of  irregular  acts  by  assent  of  shareholders,  135,  669 

KECORD : 

contracts  of,  157 
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RECTIFICATION  OF  INSTRUMENTS : 
juriadictioQ  of  the  court  io,  484,  tqq. 
ond  evidence  how  far  admissible,  486 

a  ooromon  intention  of  all  parties  different  from  the  expressed  inten- 
tion must  be  shown,  487 
proof  of  one  party's  intention  will  not  do,  488 
possible  exception  where  one  party  acts  as  other's  agent,  489 
spedal  rule«  as  to  settlements,  490 
at  whose  suit  granted,  491 
option  to  rectify  or  set  aside  in  certain  cases,  491 
new  conveyance  not  required,  492 
no  jurisdiction  to  rectify  wills,  686 

REDUCTION  INTO  POSSESSION : 

of  married  woman's  chose  in  action,  79 

RELEASES : 

restricted  construction  of  in  equity,  475 

REPRESENTATION : 

of  full  age  by  infant,  liability  on,  75  » 

must  be  shown  to  have  misled  the  other  party,  76 

of  discoverture  by  married  woman,  78 

not  forming  part  of  a  contract,  possible  legal  effects  of,  498 

the  supposed  equitable  doctrine  of  *'  making  representations  good," 

495,  498,  687 
amounting  to  warranty  or  condition,  501 
when  silence  is  equivalent  to,  527*  529 
responsibility  ex  delicto  for  false,  498,  528 
what  conditions  it  must  satisfy  to  be  relied  on  for  rescinding  contract, 

533,  sqq. 
it  must  generally  be  of  fact,  538 
not  of  mere  motive  or  intention,  534 
it  must  in  fact  have  induced  the  contract,  536 
must  be  made  by  a  party  to  the  contract,  542 
of  agent,  when  principal  liable  for,  542 
must  be  made  ss  part  of  same  transaction,  545 

REPUDIATION :  See  Shabiholdeb. 

RESCISSION  : 

right  of,  on  discovering  unlawful  purpose  of  other  contracting  party, 

340 
of  contract  for  misrepresentation,  538 
for  fraud  or  misrepresentation,  not  allowed  unless  (in  general)  the 

representation  was  of  fact,  533 
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tiSCiaSlON—cotUinued, 

and  in  fact  induced  the  contract,  536 

and  was  part  of  same  transaction,  545 

option  to  affirm  or  rescind  contract  for  fraud,  kc,  547 

election  how  determined,  549 

treating  contract  as  subsisting,  550 

election  to  rescind  must  be  communicated,  551 

what  communication  sufficient,  551 

by  or  against  representatives,  552 

not  allowed  where  former  position  cannot  be  restored,  553 

where  party  entitled  to  rescind  has  dune  acts  of  ownership,  ftc,  554 

not  allowed  against  purchasers  for  value,  556 

of  contract  to  take  shares  too  late  after  winding  up,  558 

must  be  within  reasonable  time,  for  length  of  time  is  evidence  of 

acquiescence,  559 
for  undue  influence,  606 

RESTRAINT  OF  TRADE  : 

agreements  in  unlimited  restraint  of  trade  ;  void,  327 

limited  restraints  admitted,  329 

what  conditions  such  agreements  must  satisfy,  331 

whether  a  limit  in  space  indispensable,  332 

table  showing  what  restrictions  have  been  held  reasonable  in  recent 

cases,  383 
distances  how  measured,  335 
contract  to  serve  for  life  or  for  exclusive  service  may  be  good,  but 

must  be  mutual,  335 
when  rent  or  covenants  run  with,  242 

REVERSION,  SALE  OF :  See  Sale  of  Reversion. 

REVOCATION  : 

of  proposal,  when  in  time,  25 

SALE: 

of  mere  expectancy,  valid  by  English  law,  otherwise  by  civil  law, 

318 
of  future  specific  product,  contract  discharged  by  failure  of  produce, 

385 

SALE  BY  AUCTION: 

when  warranted  without  reserve,  15 

voidable  for  employment  of  puffer,  if  without  reserve,  531 

SALE  OF  GOODS: 

to  infant,  not  necessaries,  void  by  Infiiuts'  Relief  Act,  60 
SUtute  of  Frauds  as  to,  172,  174 
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SALE  OF  GOODS-coirfinutti. 

of  goods  for  unlawful  parpoee,  price  not  reco^enble,  99$ 
warranty  of  title  tm,  444,  n. 
warranty  or  condition  npon^  452,  501 
by  eample;  rule  as  to  secret  defects  in  sample,  463 
purchase  by  one  not  meaning  to  pay  is  fraud,  525 
fraudulent,  effect  of,  549,  556 

distinction  where  deUvery  is  obtained  by  false  preteooei  witiioati^ 
contract,  557 

SALE  OF  LAND: 

by  or  to  infant,  voidable,  55 
SUtute  of  Frauds  as  to,  172 
effect  of  mistake  as  to  parcels,  444 

price,  450 

misdescription  of  thing  sold  distinguisbed  from  fundament^  «w. 

mistaken  purchase  or  tenancy  of  property  really  one  ■  «*»«  **• 
with  option  of  or  agreement  for  repurchase,  480 
effect  of  misdescription  on,  454,  509 
specific  performance  with  compensation,  510 
cases  where  compensation  inapplicable,  513 
duty  of  vendor  to  give  correct  description,  516,  519 
like  duty  of  purchaser  in  special  drcumstanoes,  517 
effect  of  special  conditions  as  to  title,  517 
non-disclosure  of  latent  defect  of  title,  518 
by  auction,  employment  of  puffer  at,  531 
And  see  Spbcific  Pkepobmavce. 

SALE  OF  OFFICES : 
unlawful,  303 

SALE  OF  REVERSION : 

under  old  law,  voidable  for  undervalue,  594 

the  development  of  the  doctrine  by  decisions,  595 

its  abrogation  by  31  Vict.  c.  4,  595 

by  person  in  dependent  position,  present  rule  as  to,  601 

SEAL: 

necessity  of  in  early  English  law,  150 

misapplication  of,  151 

necessity  of  in  contracts  of  corporations,  158,  #99. 

companies,  &a,  required  by  statute  to  use  their  proper  Bead,  l9 

corporation  may  iiite  any  seal  at  common  law,  159,  656 

SEPARATE  ESTATE: 

origin  of  separate  use,  86 

earlier  doctrines  as  to  the  power  of  binding  separate  estate,  S/ 
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SEPARATE  ESTATE— con/twwfrf. 

modem  rules  as  to  "  general  engagements/'  89 

married  woman  may  be  shareholder  in  respect  of,  91 

after-acquired,  not  bound  by  engagements,  92 

effect  of  cessation  of  coverture,  92 

whether  liable  for  debts  before  marriage,  93 

liability  for  ante-nuptial  debts  under  Married  Women's  Property 
Act,  94 

whether  "  engagement "  must  comply  with  ordinary  forms  of  con- 
tract, 95 

whether  analogy  of  Statute  of  Limitation  applies  to  claims  against, 
96 

whether  liable  on  quasi-contract,  96 

not  liable  for  general  tort  or  breach  of  trust,  86 

SEPARATION : 

judicial,  its  effect  on  wife's  ca^  acity  of  contracting,  83 

SEPARATION  DEEDS : 

agreements  for,  between  husband  and  wife  alone,  82 

when  parties  not  lawfully  married,  proviso  for  reconciliation  void, 

281 
validity  of,  281 

effect  of,  on  special  points,  283 
avoided  by  reconciliation,  285 
agreement  for  future  separation  void,  285 
provisions  for  custody  of  children  in,  821 

SERVICE: 

infant's  contract  of,  66,  73 

SETTLEMENTS:  "in  fraud  of  marital  right,"  264 

reformation  of  according  to  previous  articles,  490 
duty  of  full  disclosure  in  negotiations  for,  520 
post  nuptial,  how  far  supposed  by  informal  ante-nuptial  agreement, 
625 

SHAREHOLDER  : 

infant  may  be,  55 

and  is  liable  for  calls  if  shares  not  disclaimed,  63 
married  woman  may  be,  in  respect  of  separate  estate,  91 
right  of  to  restrain  company  from  acts  not  warranted  by  its  consti- 
tution, 133,  665 
ratification  by  assent  of,  135,  669 

cannot  treat  contract  as  void  by  reason  of  variance  between  pro- 
spectus and  memorandum  of  association,  447 
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811 A  R  EHOI.DER— «on<m««f . 

right  of  under  Companie*  Act,  1S67,  ■.  88,  522 

only  original  shAreholden  are  entitled  to  rely  on  prospectop,  546 

cannot  repudiate  shares  after  acts  of  ownership,  550 

cancellation  of  shares  on  other  grounds  equivalent  to  repudiation, 

552 
cannot  repudiate  after  change  in  constitution  of  company,  554 
cannot  repudiate  after  commencement  of  winding-up,  558 
must  be  diligent  in  repudiation,  562 

SHARES: 

transfer  of,  177 

sale  of  after  winding-up,  not  enforceable,  456,  462 

SHIPS  : 

transfer  of,  1 76 

SLAVERY : 

American  opinions  as  to  eflfect  of  abolition  of  on  prior  contracts,  288 
contract  for  sale  of  slaves  in  slave  country,  not  void  in  England,  356 
statutes  against  slave  trade,  680 

"SLIP": 

in  marine  insurance,  effect  of,  629 

SOLICITOR : 

what  agreements  with  client  are  bad  for  champerty,  313 

purchase  of  subject-matter  of  suit  by,  814 

costs  of  uncertificated  solicitor  not  recoverable,  633 

how  soon  costs  may  be  sued  for,  634 

special  agreements  with  client,  641 

SOLICITOR  AND  CLIENT:  (contracts  between) 

how  affected  by  the  rules  of  law  against  champerty,  314,  680 
allowed  by  statute,  641,  680  . 
presumption  of  influence  in,  678 

SPECIFIC  PERFORMANCE: 

not  granted  at  suit  of  infant,  58 

nor  since  Infants'  Relief  Act  of  any  contract  made  during  infancy, 

61 
against  married  woman*s  separate  estate,  90 
of  contract  by  railway  company  to  purchase  land,  663 
refused  against  purchaser  who  bid  for  wrong  lot,  444 
refused  in  certain  cases  where  contract  ambiguous  or  description 

excusably  misunderstood,  446 


Digitized  by  VjOOQ IC 


INDKX.  735 

PEC5IFIC  PERFORMANCE— fowemtt^. 

ref  iised  where  instrument  sued  on  does  not  express  the  real  agree- 
ment, 482 
with  compensation,  on  sale  of  land,  510 

at  suit  of  either  party  where  misdescription  not  substantial,  510 
at  purchaser's  option  where  substantial  and  capable  of  estimation, 

511 
where  misdescription  substantial  and  not  capable  of  estimation, 

option  only  to  rescind  or  to  affirm  unconditionally,  513 
when  vendor  can  make  good  his  description,  514 
whether  it  can  be  refused  for  undervalue  alone,  588 
.  whether  not  enforceable  where  collateral  representation  not  being  a 
term  of  the  contract  or  amounting  to  a  distinct  contract  has  not 
heen  fulfilled,  692 

STAMPS : 

tffect  of  foreign  laws  as  to,  300 

unstamped  document  when  admii«ible  as  evidence,  631 

variation  of  contract  by  subsequent  unstamped  agreement,  631 

STATUTE  OF  FRAUDS  :  See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATION  :  See  Limitation,  Statutes  of. 

STATUTES : 

construction  of  prohibitory,  268 

what  is  meant  by  policy  of,  269 

performance  of  contract  made  im{>08sible  by,  excused,  373 

particular  occupations,  &c.,  regulated  by.  Note  F.,  677 

STIPULATION  : 

in  Roman  law,  1 46 

STRANGER : 

to  contract,  cannot  sue  on  it,  21 7 

satisfaction  of  contract  by,  whether  it  bars  action,  438 

SURETY: 

when  discharged  by  subsequent  dealings  between  creditor  and  debtor, 

259 
entitled  to  benefit  of  securities,  260 
diacharged  by  misrepresentation  or  concealment  on  part  of  creditor, 

506 
entitled  to  know  real  nature  of  transaction  between  creditor  and 

principal  debtor,  507 
bat  creditor  not  bound  Ui  volunteer  information,  509 
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"SURPRISE": 

whether  a  ground  of  rulief  ftgainst  oootracta,  602 

TALLIES: 

fonno'  use  oi,  156 

THIRD  PARTIES: 

cannot  tue  on  contract,  217 

fraud  on,  vitiates  contract,  256 

interests  of,  instrument  not  rectified  s^nst,  489 

TIME: 

when  of  essence  of  contract  in  equity,  477 
may  be  made  so  by  express  agreement,  478 

TIPPLING  ACT: 

small  debts  for  spirits  made  not  recoYenible  by,  642 

TRADE: 

contracts  of  corporations  in  course  of,  need  not  be  under  seal,  161 
agreements  in  restraint  of.    See  Restraint  op  Trade. 

TRADE  UNIONS  : 

agreement  for  strike  not  enforceable,  327 

but  since  Act  of  1871,  not  punishable,  »6.,  n. 

certain  agreements  of,  lawful  but  not  enforceable,  613 

TRADING  WITH  ENEMIES : 

without  licence  from  crown,  illegal,  295 
contracts  dissolved  or  suspended  by  war,  296 
neutral  trade  with  belligerents  not  unlawful,  298 

TRESPASS : 

agreement  to  commit,  void,  255 

TRUSTEES : 

must  account  to  cestuis  que  trust  notwithstanding  collateral  ille- 

srality,  850 
must  be  impartial  as  between  cestuis  que  trust,  584 

TRUST : 

how  far  in  the  nature  of  contract,  21 4 
agreement  to  commit  breach  of,  void,  255 

UNDERVALUE : 

does  not  itself  avoid  contract,  but  may  be  evidence  of  fraud,  &<*., 

585 
whether  specific  performance  can  be  refused  for,  588 
treatment  of  in  foreign  law,  698 
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TJNI>UE  INFLUENCE  : 
what  is,  569,  tqq, 

presamed  from  certain  relations,  569 
burden  of  proof  in  such  cases,  571 
supposed  general  rule  as  to  voluntary  donations,  573 
voluntary  settlements  when  set  aside,  575 
influence  once  shown  presumed  to  continue,  577 
duty  of  persons  in  fiduciary  relations,  578 
purchases  by  solicitor  from  client,  578 
no  presumption  against  "  family  arrangements,"  580 
particular  relations  where  influence  presumed,  581 
relations  analogous  to  pareut  and  child,  581 

„  „  solicitor  and  client,  582 

spiritual  influence,  583 
apart  from  fiduciary  relation,  584 
undervalue  how  far  material,  585,  »qq, 
protection  of  expectant  heirs,  &c.,  592 
rules  of  equity  as  to  *'  catching  bargains,"  597 
sales  of  reversionary  interests  by  persons  in  dependent  position,  601 
"  surprise,'*  &c.,  as  evidence  of,  602 
resdflsion  of  contract  for,  605 

whether  material  if  exerted  by  stranger  to  the  contract,  607 
effect  of  confirmation  or  delay,  607 
doctrine  of  captation  in  French  law,  698 

UNLAWFUL  AGREEMENTS : 
general  classification  of,  250 
to  commit  offence,  &c.,  252 
to  commit  civil  wrong,  255 
in  fraud  of  creditors,  256 
for  marriage  within  prohibited  degrees,  267 
so  made  by  prohibitory  statutes,  268 
agreements  contrary  to  Public  Pouct  {which  Me),  288 
general  rules  as  to  treatment  of  them,  386,  iqq. 
where  promises  are  independent,  the  lawful  ones  enforceable,  337 
unlawful  consideration  avoids  whole  agreement,  338 
where  immediate  object  unlawful,  agreement  void,  338 
ulterior  unlawful  intention  of  both  parties,  or  of  one  known  to  the 

other,  makes  agreement  void,  339 
effect  of  intended  unlawful  use  of  subject-matter  of  contract,  339 
innocent  party  may  rescind  on  discovering  unlawful  intention  of  the 

other,  340 
agreements  void  as  part  of  unlawful  scheme,  though  subsequent  to 

the  imlawful  act,  341 
securities  subsequently  given  for  pajrment  of  money  under  unlawful 

agreements,  void,  343 
illegality  may  always  be  shown  by  extrinsic  evidence,  345' 

B  B  B 
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UNLAWFUL  AOREKMENTS— ft>n<mM«i 

where  immediate  object  nut  unlawful,  unlawful  intention  must  be 

ftbown  to  have  existed  at  date  of  agreement,  345 
the  parties*  knowledge  or  ignorance  of  the  law  may  be  material  for 

this  purpose,  346 
unlawful  intention  not  to  be  presumed,  347 
when  payments  undex  can  be  recovend,  348 
rule  that  party  in  pari  ddicio  cannot  recover,  848 
collateral  illegality  does  not  affect  duty  of  agents  to  account  to 

principals,  356 
money  recoverable  where  agreement  not  executed,  351 
unlcfss  manifestly  repugnant  to  justice  or  morality,  351 
where  payment  not  voluntary,  or  parties  otherwiiie  not  in  pari  ddicio^ 

353 
conflict  of  laws  as  to  lawfulness  :  generally  lex  loci  tduiionii  governs, 

355 
contract  for  s  .le  of  slaves  made  and  to  be  pei  farmed  in  a  slave  state 

is  recognised  in  Englinh  courts,  358 
conflict  of  laws  in  time :  contract  dissolved  by  performsnce  becoming 

unlawful,  362 
whether,  in  absence  of  original  unlawfiU  intt^ntion,  an  agreemont 

may  become  valid  by  performance  becoming  lawful,  363 
statutes  forbidding  or  regulating  particular  contracts  collected,  677 

USURY  LAWS: 

repeal  of  has  not  alten  d  doctrine  of  "  catching  bargaii  s,*'  596 
its  effect  on  6ub.«>isting  loans,  644 

VARIATION : 

oral,   of    written    contract,   available    for  defend  nt    but  not   f.-r 
plaintiff,  482 

VENDOR  AND  PURCHASER: 

See  Salb  o¥  Land,  Specific  Performance. 

VIS  MAJOR: 

meaning  of,  381 

VOID  AND  VOIDABLE : 

distinction  between  these  terms,  7 

confusion  between  the  terms,  52 

contracts  of  infants  at  common  law  voidable,  not  void,  58 

contracts  of  lunatics  when  void  or  voidable,  98, 103 

agreement  may  be  void  without  being  forbidden,  275 

deed  void  in  part  by  statute,  not  necessarily  void  altogether,  337 

contract  depending  on  personal  skill,  &c.,  made  void,  not  voidable, 

by  subsequent  disability,  391 
in  some  cases  agreement  may  be  void  as  against  third  persons  but 

Yoidable  as  between  the  parties,  463 
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OLUNTARY  COVENANT : 

specific  performance  of,  not  granted,  201 

^^OLTJNTARY  DEED: 

not  rectified  against  grantor,  491 

VOLUNTARY  GIFT  OR  SETTLEMENT: 

question  as  to  burden  of  proof  on  donee,  574 

readily  set  aside,  575 

power  of  revocation  not  necessary  to  validity  of,  576 

WAGERS : 

valid  at  common  law,  but  courts  astute  not  to  enforce  them,  289 

now  void  by  statute,  but  not  illegal,  276 

parties  repudiating,  may  recover  deposit  from  stakeholder,  S51 

WARRANTY: 

implied,  of  agent's  authority,  117 
efifect  of,  as  distinguished  from  condition,  464 
implied,  on  sales  of  goods,  444,  n. 
express,  on  sales  of  goods,  501 

WILL: 

contract  to  make  disposition  by,  lawful,  326 
execution  of  wrong  document  as,  wholly  inoperative,  430,  n. 
cannot  be  rectified,  but  general  intention  may  take  effect  against 
particular  words,  686 

WINDING-UP: 

secret  agreement  for  conduct  of,  void,  307 

right  to  proceed  with  creditor's  petition  for,  not  saleable,  316 

shares  cannot  be  repudiated  after,  558 

WRITING :  contracts  in,  not  a  special  claw  in  English  law,  186,  n. 


THE  END. 
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A  Catalogue  of  Modem  Law  Works  (inclvdimg  the 
leading  American,  Indian,  Irish,  and  Scotch) ;  to- 
gether with  a  complete  Chronological  List  of  all  the 
Unglish,  Irish,  and  Scotch  Reports,  Abbreviations 
used  in  reference  to  Law  Reports  and  Text  Books 
and  an  Index  of  Svhjeds, 
Acts  of  Parliament. — Public  and  Local  Acts  from  am, 
early  date,  may  be  had  of  the  Publishers  of  this 
Catalogue,  who  have  also  on  sale  Uie  largest  collection 
of  Private   Acts,  relating  to  Estates,  Enclosures, 
Railways,  Roods,  Ac,  &c. 
ACTION  AT  LAW.— Foulkes'  Elementary  View  of  the 
Proceedings   in   an  Action.— Founded  on  "Smith's 
Action  at  Law."    By  W.  D.  L  FOUL£ES,  Eaq.,  BaRi8ter*at. 
Law.    Second  Bdition.    12mo.    1879.  10«.  M, 

*'  A  manual,  by  the  study  of  which  he  (the  student)  may  easily  aoqiiire  a  general 
knowledge  of  the  mode  of  procedure  in  the  various  stages  of  an  action  in  the  several 
divisions  of  the  High  Court."— law  Timu, 
Peel.— Vide  **  Chancery." 

Prentice's  Proceedings  in  an  Action  in  the 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer Divisions  of  the  High  Court  of  Justice, 
(indnding  the  Bules,  April,  1880).  By  SAMUEL  PRENTICE, 
Esq.,  one  of  Her  Majesty's  Connsel  Second  Edition.  Boyal  12mo. 
1880.  12t. 

*'  The  book  can  be  safely  recommended  to  students  and  practitionerB."— late  Tinu$. 
ADMIRALTY.-Pitt-Lewis.—7t(fe  "County  Courts." 

Pritchard's  Admiralty  Digest.— Second  Edition.  By 
B.  A.  PRITCHABD,  D.C.L.,  Barrister^t-Law,  and  W.  T. 
PKITCH  AKD.  With  Notes  of  Cases  from  French  Maritime  Law. 
By  ALGERNON  JONES,  Avocat  k  la  Cour  Imp^iiale  de  Paris. 
2  vols.    Royal  8yo.    1865.  dZ. 

Roscoe's  Treatise  on  the  Jurisdiction  and 
Practice  of  the  Admiralty  Division  of  the 
High  Court  of  Justice,  and  on  Appeals  there- 
from, &c.  With  an  Appendliz  containing  Statutes,  Rules  as  to 
Fees  and  Costs,  Forms,  Precedents  of  Pleadings  and  Bills  of  Costs. 
By  EDWARD  STANLEY  ROSCOE,  Esq., Barrister-atLaw,  and 
Northern  Circuit.    Demy  8vo.    1878.  1/. 

**  Mr.  Boecoe  has  performed  his  task  well,  supplying  in  the  most  convenient  shape 
a  clear  digest  of  the  law  and  practice  of  the  Admiralty  Courts." 
"^^  All  standard  Law  Works  are  kept  in  Stock,  in  law  calfemd  other  bindings. 
[No.  14.]  A 
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AGENCY.— Petg rave's  Principal  and  Agent.— A  MaonAl 

of  the  Lftw  of  PrindpAl  md  Agent    By  &  C.  PET6BAVE, 

Solictor.     12mo.    1857.  7f.  6<i. 

Kusseirs  Treatise  on  Mercantile  Agency.— Second 

Edition.    8to.    1878.  lis. 

AGRICULTURAL  LAW.— Addison's  Practical  Guide  to 
the  Agricultural  Holdings  (England)  Act,  1875 
(88  A  8$  Vic.  c.  92X  and  TreatiBe  thereon,  thowing  the  Alterstknis 
in  the  Law,  &a    By  ALBERT  ADDISON,  SoUdtor.    12ma   1876. 

Net,2t.6d. 

Cooke  on  Agricultural  Law.— The  Law  and  Pnotice 
€d  Agricnltnral  Tenancies,  with  Nnmerona  Precedents  of  Tenancy 
Amiements  and  Fanning  Leases,  Ac,  Ac.  By  G.  WINGBOVE 
COOKE,  Esq.,  Banister^it-Law.   8m   1861.  18«. 

Dixon's  Farm.— Fids  «*Fann.*' 

ARBITRATION.- Russell's  Treatise  on  the  Duty  and 
Power  of  an  Arbitrator,  and  the  La-w  of 
Submissions  and  A^vards;  with  an  Appendix  of 
Fonns,  and  of  the  Statutes  relating  to  AzUtaration.  ByFBANOIS 
RUSSELL,  Esq.,  M.A.,  BaRister-at-Law.  Fifth  Edition.  Boyal 
8vo,     1878.  U16S. 

ARTICLED  CLERKS.— Butlin's  New  and  Complete 
Examination  Guide  and  Introduction  to  the 
La'W ;  for  the  nse  of  Articled  Clerks,  comprising  Conrses  of  Bead- 
ing for  the  Preliminary  and  Intermediate  Examinations  and  for 
Honours,  or  a  Pass  at  the  Final,  with  Statute,  Case,  and  Judicature 
(Time)  Tables,  Sets  of  Examination  Papen,  Ac.,  Ac  By  JOHN 
FRANCIS  BUTLIN,  SoUdtor,  ko.    8vo.     1877.  18#. 

"  In  supplying  law  students  with  materiala  for  prGporing  themBelvos  for  exami- 
nation, Mr.  Butun,  we  think,  has  distanced  all  oompetitora.'*— ikuv  TVmm. 

Rubinstein  and  "W^ard's  Articled  Clerks'  Hand- 
book.—Being  a  Concise  and  Practical  Guide  to  all  the  Steps 
Necessary  for  Entering  into  Articles  of  Clerkship,  passing  (he 
Preliminary,  Intermediate,  Final,  and  Honours  Examinations,  ob- 
taining Admission  and  Certificate  to  Practise,  with  Notes  of  Cases 
affecting  Articled  Clerks,  Suggestions  as  to  Mode  of  Beading  and 
Books  to  be  read  during  Articles,  and  an  Appendix  containing  the 
questions  asked  at  the  recent  Preliminary,  Intetmediate^  Final, 
and  Honours  Examinations.  Third  Edition.  By  J.  &  BUBIN- 
STEIN  and  S.  WABD,  Solicitors.    12mo.    1881.  4<. 

'*  Mo  articled  derk  thonld  be  without  it."  -Zom  Hms. 

<*  We  think  it  omits  nothing  which  it  ought  to  oontsln.**— law  Jsumol. 

Articled  Clerks'  Journal  and  Examiner.—Edited 
by  EDWARD  HENSLOWE  BEDFORD.  Monthly.  Price  M. 
Subscription,  payable  in  advance,  8i.  per  annum,  post  nee. 

ARTICLES  OF  ASSOCIATION.— Palmer.— FUe^t^onveyandng." 

ATTORNEYS^Cordery.— Ftde  "SoUdtors." 

Pulling*s  Law  of  Attorneys,  General  and  Special, 
Attomeys-at-Law,  Solidtors,  Notaries,  Proctors^  Conveyanoers, 
Scriyeners,  Land  Agents,  House  Agents,  Ac.,  and  the  Offices  and 
Appointments  usually  held  by  them,  &c  By  ALEXANDER 
PULLING,  Serjeant-at-Law.  Third  Edition.  8Ta  1862.  18s. 
Smith.— The  La^vyer  and  his  Profession.— A 
Series  of  Letters  to  a  Solidtor  oonmieDdng  BuslneaL  By  J. 
ORTON  SMITH.     12mo.     1860.  4f. 
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ASSETS,   ADMINISTRATION   OF.  — Eddis'    Principles   of 

the  Administration  of  Assets  in  Payment  of 

Debts.    By  ARTHUR  SHELLY  EDDIS,  one  of  Her  Mftjesty'a 

CoonfieL    Demy  8vo.     1880.  6f. 

'*  The  subject  is  one  of  considerable  importance,  and  we  hare  no  doubt  that  tho 

autlior's  treatment  of  it  will  assist  students  and  others  in  acquiring  the  elementary 

principles  of  this  head  of  equity  jurisprudence.    The  cases  are  brought  down  to  tho 

present  time."— Xaw  Titnes, 

AVERAGE.— Hopkins*  Hand-Book  on  Average.— ThW 

EditiozL     8yo.    1868.  18«. 

Lowndes'  La-w  of  General  Average.— English  ind 

Foreign.     Third  Edition.     By  RICHARD  LOWNDES,  Author 

of  « 'Ae  Admiralty  Law  of  ColUsionB  at  Sea."  Royal  Sva  1878.  21ff. 

BALLOT.— FitzGerald's  Ballot  Act.— V^th  an  Iktboduohok. 
Formmg  a  Guide  to  the  Prooednre  at  Parliamentary  and  Municipal 
Electiona.  Second  Edition.  Enlarged,  and  containingthe  Municipal 
EleotionB  Act,  1875,  and  the  ParBamentary  ElectJona  (Returning 
Officers)  Aot»  1875.  By  GERALD  A.  R.  FITZGERALD,  M.  A.,  of 
Lincoln's  Inn,  Esq.,  Banister-at-Law.  Fcan.  8vo.  1876.  5«.  6d. 
*' Ameftd  gaUL9  to  all  oouoened  in  Farliamenuiy  and  Monidpal  Electiona.''— lotg 

Magawint. 
''We  ahoald  atrongly  adTise  any  peraon  connected  with  eleetiona,  whether  acting  as 

candidate,  agent,  or  in  any  other  capaoitj,  to  beoooM  poaaeaaed  of  thia  nuaraaL" 

BANKING.— VS^alker's  Treatise  on  Banking  Law.    In- 

eluding  the  Crossed  Checks  Act,  1876,  with  dissertations  thereon,  also 

references  to  some  American  Cases,  and  foil  Index.  By  J.  DOUGLAS 

WALSLER,  Esq.,  Bairister-at-Law.    Demy  8Ya     1877.  Hb. 

'*Fer8ona  who  are  intereated  in  banking  law  may  he  gnlded  ont  of  many  a  difflcnttj 

by  fftnmitiwg  Hr.  Walker'a  ▼olomei''— low  Timet, 

BANKRUPTCY.— Bedford's  Final  Examination  Guide 
to  Bankruptcy.— Third  Edition.    12mo.    1877.  6#. 

Haynes.— Ffdc  "  Leading  Cases." 
Pitt-Le^wis.— Fufe  "County Courts." 
Scott's  Costs  in  Bankruptcy.— 7uie"  Costs." 
Smith's  Manual  of  Bankruptcy.— A  Manual  relatiiig 
to  Bankruptcy,  Insolvency,  and  Imprisonment  for  Debt ;  comprising 
the  New  Statute  Law  verbathn,  in  a  consolidated  and  readable  form, 
l^^nith  the  Rules,  a  Copious  Index,  and  a  Supplement  of  Dedaions. 
By  JOSIAH  W.SMITH,  B.C.L.,Q.C.    12mo.    1878.  lOi. 

%*  The  8um)lement  may  be  had  separately,  net,  2$,  6<i. 
\A^ilIiams'  Law  and  Practice  in  Bankruptcy: 
comprising  the  Bankruptcy  Act,  the  Debtors  Act,  and  the  Bankruptcy 
Repeal  and  Insolvent  Court  Act  of  1869,  and  the  Rules  and  Forms 
made  under  those  Acts.  Second  Edition.  By  ROLAND  VAUQHAN 
WILLIAMS,  of  Lincohi's  Inn,  Esq.,  and  WALTER  YAUGHAN 
WILLIAMS,  of  the  Inner  Temple,  Esq.,  assisted  by  Fsanois 
Hallett  Habdoastli,  of  the  Inner  Temple,  Esq.,  Barristers-at- 
Law.    8vo.    1876.  II.  8#. 

"  It  wonld  be  dlfflcolt  to  speak  in  terms  of  ondne  pralae  of  tlie  present  work." 

B  ARi  GUIDE  TO  THE.— Shearv/ood.— Vide  "Examination  Guides.*' 

BILLS  OF  EXCHANGE.— Chalmers'  Digest  of  the  Law 

of  Bills  of  Exchange,  Promissory  Notes,  and 

Cheques.    Bj  M.  D.  CUALMEBB,  of  the  Inner  Temple,  Esq., 

Banister-at-Law.    Demy8vo.    1878.  12t.  6<i 

«•  Mr.  Chalmera  haa  done  wisely  in  casting  his  book  into  its  present  form,  and  the 

plan,  thna  well  concdred,  haa  been  most  effectaally  carried  ont.    As  a  handy  book  of 

reference  on  a  diiBcnlt  and  Important  branch  of  the  law,  it  is  most  valuable,  and  it  ia 

perfectly  plain  that  no  pains  haTc  been  spared  to  render  it  complete  in  every  respect 

The  index  ia  oopiona  and  well  arranged."— iSa/Krdair  Bmiew. 
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°»'-'^^grg?l?-s-^^change  and  Promi^ 

Notes,  Willi  references  to  the  layr^^lf?SS?i 
France  and  Ajnerica.— Hevoi^  Edita^  J^a i. 
RUaaKT Ji, K«q^ LL.B,, one  of  Her  M*J€«ly*t  CcHmid,ttd ^^^ 
of  County  Courts.     Demy  8to.     1878.  «_  »  n  ¥niiR 

Eddis'  Rule  of  Ex  parte  VVanng.  By  A.  c.  &w^ 
a A.,of  Lincoln's Inn^Bwrtster-At-Lftw.  PofltSro.  1876.^tf,»» 
BILLS  OF  LAOINa— Leggett's  Treatise  on  the  Law^ 
Bills  of  Lading ;  comprising  Uie  v»to«  ^^*lr^ 
•tUching  to  the  Bfll  of  Lading;  the  legal  «f^^.^/ri 
CUiMessndStipiihUions;  »nd  the  Bights  snd  Lubflito.*^ 
«gno«.  Consignees.  Indorsees,  snd  Y^^  "^^^^^ 
Lading.  With  an  Appendix,  containing  F<msd  ^«5^ 
diiefly  need  in  the^iited  Kingdom,  ContoaU^  Me**^^ 
Trani-Atlantic  African.  Asi*tic  Oolooia^srt  Ij^n,  «d  ^ 
important  teades.    By  EUGENE  LEGGETr,Sohcrtor«d^^ 

Public     DemySvo.     188a  ,         «•*;-," 

BILLS  OF  SALE^Cavanagli.— Fitfe  "5f°^Seamt»^^ 

Millar's  Treatise  on  Bills  of  Sale.-JTiOi  aa^g^ 

containing  the  Acts  for  the  Registration  of  BOIi  of  Sate,  xw^ 

Ac  (being  the  Fourth  Edition  of  Miliar  and  CoU»  i  ™r^,, 

BiUs  of  Sale).    By  F.    C.  J.  BHLLAR,  one  of  Ber  ^J^ 

Counsel.  Esq.,  BaRi8ter«t-Law.     ]2ma    1877.     ^j^gj^itt^ 

*•  The  origiiial  work  U  brooght  down  to  date,  and  tbe  l»?**,*^rlftj  mmo^*^^' 

cooiidend.     The  vitoe  of  tS  work  to  enhanoed  throoghoat  Iv  «««"  •*"' 

iuHIArAND  OTHER  CHURCH  FEES— Dodd's  ^urUl  ^ 
other  Church  Fees  and  the  Burial  Ac^io^ 
—With  Notes,  By  J.  THEODORE  DODP,  M.A,i»n^  ^ 
Law,  of  Lincola's  Inn,    Royal  12mo.     1881.  .^ 

CANAL  TRAFFIC  ACT.— Lely's  Railway  and  Canal  1 1^' 
fie  Act,  1878.-And  other  Railway  and  ^SUte^  ^ 
the  General  Orders.  Fonns,  and  Table  of  Fe<3a.   P**^*^**"  .ir/Lwrf 

CARRIERS.-Browne  on  Carriers.-A  Treatoje^tt*^^ 
Camera  of  Goods  and  Passengers  by  Land  sod  ^^*^' j  g. 
References  to  the  most  recent  American  Dedaan*  J^JL^^ 
BALFOUR  BROWNE,  of  the  Middle  Temple,  ^^^^jgi. 
Law,  Regirtrar  to  the  Railway  Commlnion.  8vo.  1579. 

CHANCERY,  oncf  Fide  ••  EQUITY."  ^  „^,^  «  ^ 

Danieirs  Chancery   Practice.-Sirtt  ^^Ji**; 
8vo.  iiV^^Ld" 

Danieirs  Forms  and  Precedents  of  ^'^^h 
ings  in  the  Chancery  Division  of  the  niv 
Court  of  Justice  and  on  Appeal  thererpow; 
with  Dissertations  and  Notes,  forming  a  completo  ga^,*5%Si 
tice  of  the  Chancery  Division  of  the  BBgh  Court  tw^ «  vm" 
of  Appeal  Being  the ThirdEditi<m  of  "Danien*8Cai»ao«TY?; 
By  WILLIAM  HENRY  UPJOHN,  Esq.,  Student  tfj^ 
Scholar  of  Gray's  Inn,  Exhibitioner  in  Jurisprudence JO<(*J*J 
Law  i  n  the  Unirerrity  of  London,  &c.,  *c.  In  one  »**  T* 
Demy8yo.     1879.  „*? 


ciork^nnf^J^o'^  to  indorse  a  brief,  and  how,  when  neoeesary,  to  ^re  notfc«»"*°*' 
*". .  I  ♦  IJSt*  ^^  ^%  ^?™*  ^  '^  *"^  perapicuoua. '»-  SoUoMr^  ^mrwiL      ^  o^ 
•  It  wtu  be  08  useful  a  work  to  pnictitionera  at  Weatminater  as  it  wiD  be  to  "*" 
in  Liucoin  a  Inn."-  -Lav  Timet, 
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CHANCERY.-OmttiMMii. 

Haynes*   Chancery  Practice.— The  Practice  of 

the  Chancery  Division  of  the  High  Court  of 

Justice  and  on  Appeal  thereftrom.— By  JOHN  F. 

HAYNES,  LL.D.    Author  of  the  "  Student's  Leading  CMes,"  Ac. 

Demy  8vo.     1879.  IL  6f. 

"  Materials  for  enabling  the  practitioner  himself  to  obtain  the  information  he  may 

reauire  are  placed  before  him  in  a  convenient  and  accessible  form.    The  arrangement 

of  the  work  appears  to  be  good.  '—Law  Magaxiitu  and  Review. 

*'  That  portion  of  the  work  (*  Proceedings  in  the  Judges'  Chambers ')  appears  to 
us  to  be  eq[>ecially  commendable.''— /r<iA  Law  Timet, 

Morgan's  Chancery  Acts  and  Order8.~The  Statutes, 
GrenenJ  Orders,  and  Bules  of  Court  relating  to  the  Practice, 
Pleading,  and  Jurikliotion  of  the  Supreme  Court  of  Judicature, 
particularly  with  reference  to  the  Chancery  Division,  and  the 
Actions  assigned  thereta  With  copious  Notes.  Fifth  Edition. 
Adapted  to  the  new  Practice  by  GEORGE  OSBORNE  MORGAN, 
M.P.,  one  of  Her  Majesty's  Counsel,  and  CHALONER  W.  CHUTE, 
Barrister-at-Law.    Demy  8vo.    1876.  1/.  10«. 

*'  This  edition  of  Mr.  Morgan's  treatise  must,  we  believe,  be  the  most  popular  with 
tlie  profession." — Lav  Timu. 

Morgan  and  Davey's  ChanceryCosts.—F«fe  "Costs." 
Peel's  Chancery  Actions.— A  Concise  Treatise 
on  the  Practice  and  Procedure  in  Chancery 
Act i  o  n  8.  — Second  Edition.  Including  the  Practice  in  Chambers. 
By  SYDNEY  PEEL,  of  the  Middle  Temple,  Esq.,  Barrister-at- 
Law.     Demy  8vo.    1881.  8«.  W. 

"There  have  been  added,  in  the  present  edition,  a  few  supplemental  chapters 
dealing  shortly  with  applications  in  cnambers,  proceedings  ill  cbunbers  under  Judg- 
ment, and  further  consideration ;  and,  to  increase  facility  of  reference,  a  table  of 
urders  is  also  tAdtd."—BMract/rom  Pr^ace, 

CHANCERY  PALATINE  OF  LANCASTER^Snow  and  Win- 
stanley's  Chancery  Practice.— The  Statutes,  Consoli- 
dated and  General  Orders  and  Rules  of  Court  relating  to  the  Practice, 
Pleading  and  Jurisdiction  of  the  Court  of  Chancery,  of  the  County 
Pidatine  of  Lancaster.  With  Copious  Notes  of  all  practice  cases  to 
the  end  of  the  year  1879,  Time  Table  and  Tables  of  Costs  and  Forms. 
By  THOMAS  SNOW,  M.A.,  and  HERBERT  WINSTANLEY, 
Esqrs.,  Bamsters-at-Law.    Royal  8vo.     1880.  II,  10«. 

CIVIL  LAW.—Bo>Aryer's  Commentaries  on  the  Modern 
Civil  Law.— Royal  8vo.    1848.  18«. 

Bowyer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law,— Royal  8va    1874.  6t. 

Cumin's  Manual  of  Civil  Law, containinga Translation 
of,  and  CcNoomentary  on,  the  Fragments  of  the  XIL  Tables,  and 
the  Institutes  of  Justinian ;  the  Text  of  the  Institutes  of  Gains  and 
Justinian  arranged  in  pandlel  columns  ;  and  the  Text  of  the  Frag* 
ments  of  Ulpian,  kc  By  P.  CUMIN,  M.A.,  Barrlster-at-Law. 
Second  Edition.    Medium  8vo.    1865.  18«. 

COLLISIONS.- Lowndes'AdmiraltyLawofCollisions 
at  Sea.— 8vo.    1867.  7t.  6A 

Marsden  on  Maritime  Collision.— A  Treatise  on  the 
Law  of  Collisions  at  Sea.  With  an  Appendix  containing  Extracts 
from  the  Merchant  Shipping  Acts,  the  International  Regulations 
(of  1868  and  1880)  for  preventing  Collisions  at  Sea ;  and  local  Rules 
for  the  pame  purpose  in  force  in  the  Thames,  the  Mersey,  and  else- 
where. By  REGINALD  6.  MARSDEN,  Esq.,  Barristerat-Law. 
Demy  8to.    1880.  12s. 
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COLONIAL  LAW.— Clark's   Colonial    Law.— A  SoBsitty  of 

1834.  W.  ^ 

OOMMENTARIES  ON  THE  LAW8  OF  CNOLAND.— Broom  and 
Hadley*s  Commentaries  on  the  I^ay^s  of  Eng- 
land. By  HEBBBRT  BBOOM,  LLuD.,  and  EDWARD  A. 
H  ADLEY,  MJL,  Bairirti  mi  Law.  4yoli.  8to.  1869.  {Pub- 
iiahedaiZlU)  NHlLlt. 

"5o«hiM  thfttooaU  te  6mm  to  mate  tkt  woik  mtiaX  uAhu&r  kas  bMB  kft 

COfMMDiCIALLAW.— Goirand's  French  Code  of  Com- 
merce  and  most  usual  Commercial  Laws. 
With  a  Theoretical  and  Practical  Commeotary,  and  a  Compendimn 
of  the  Judicial  organization  and  of  the  cotUBe  of  procedure  before 
the  Tribunals  of  Commerce;  together  with  the  text  of  the  law; 
the  most  recent  decirions  of  the  CWrta,  and  a  gloetary  of  Frendi 
jodidal  terms.  By  LEOPOLD  GOIRAND,  Lioencltf  en  droit. 
In  1  vol.  (850  pp.).    Demy  8vo.    1880.  2/,  2s. 

Levi. —  Vide  '*Intemational  Law." 
COMMON  LAW.—Archbold's  Practice  of  the  Queen's 
Bench,  Common  Pleas  and  Exchequer  Divi- 
sions of  the  Hiah  Court  of  Ju&tice  in  Actions, 
etc.,  in  which  they  have  a  common  jurisdic- 
tion.—Thirteenth  Edition.  By  SAMUEL  PRENTICE,  Esq., 
one  of  Her  Majesty's  CouoaeL  2  vols.  Demy  8to.  1879.  3/.  St. 
Archibald's  Handbook  of  the  Practice  in  the 
Queen's  Bench  Division  of  the  High  Court 
of  Justice :  with  Forms  for  the  use  of  Countnr  SoUdtors.  By 
W.  F.  A.  ARCHIBALD,  Esq.,  Barristerat-Law,  Author  of 
'*  Forms  of  Summonses  and  Orders,  with  Notes  for  use  at  Judges* 
Chambers,"  Ac.  {Nearly  ready.) 

Ball's  Short  Digest  of  the  Common  Law;  being 
the  Principles  of  Torts  and  Contracts.    Chiefly  founded  upon  the 
works  of  AddiBon,  with  XUustratiTe  Caiei,  for  the  use  of  Students. 
By  W.  EDMUND  BALL,  LL.B..  late  "Holt  Scholar  "  of  Gray's 
Inn, Barristerat-Law and Midhind Circuit.    DemySvo.    1880.    ISt. 
**  The  prindples  of  the  law  are  reiy  clearly  and  oondaely  stated,  and,  as  far  as  we 
have  been  able  to  test  them,  the  illustrated  cases  appear  to  hare  been  well  chosen. 
Mr.  Ball  has  produced  a  book  which  deserres  to  become  popular  among  those  for 
whom  it  ia  intended."— £<m»  Jommal. 
"  Likely  to  become  a  favourite  with  law  stiidents  In  both  brandies  of  the  profession. 
.   .    .    The  book  is  clearly  written,  well  arrsnged,  well  printed,  snd  well  indexed." 
Chitty.— Ftcfe  "Forms."  Foulkes.— Ftde  "Action.*' 

Fisher.— Fids  "  Digests."       Prentice.— FtWe  "Action. 
Shirley.— Kids  "Leading  Cases." 

Smith's  Manual  of  Common  La^v.— ForPraotitSoners 
and  Students.  A  Manual  of  Common  Law,  comprising  the  funda- 
mental principles  and  the  points  most  usually  ooouning  in  daily 
life  and  practice.  By  JOSIAH  W.  SMITH,  KOL,  Q.C. 
Ninth  Edition.    12ma    1880.  14s. 

COMMONS  AND  INCL0SURE8.— Chambers'  Digest  of  the 
Law  relating  to  Commons  and  Open  Spaces. 
including  Public  Parks  and  Eeoreation  Grounds,  with  various  o£BoiaI 
documents  ;  precedents  of  by-laws  and  regulations.  The  Statutes  in 
full  and  brief  notes  of  leacUng  cases.  By  GEORGE  F.  CHAM- 
BERS, Esq.,  Banister-at-Law.  ImperiiJ  8vo.  1877.  6$,  6d. 
Cooke  on  Inclosures.— With  Forms  as  sottled  by  the 
Indosure  Commissioners.  By  G.  WINGBOVE  COOKS,  Esq., 
Barrister^t-Law.  Fourth  Edition.  12mo.  1864.  18s. 
\*  AU  itmUUmi  Law  Worh<mxh^  in  Stocky  in  law  calf  amdothtrhi^^ 
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COMPAMY  LAW^Palmer.—Fufc  "  Conv^yandng." 

Palmer's  Shareholders*  and  Directors'  Com- 
panion.— ^A  MMinal  of  every-day  Law  and  Practice  for  Pro- 
moten,  Shareholden,  Directon,  Secretaries,  Creditors  and  Solidtors 
of  Companies,  under  tlie  Companies'  Acts,  1862,  1867,  and  1877. 
Second  Edition.  By  FBANCIS  K  PALMER,  Esq.,  Barrister-at- 
Law,  Author  of  <*Company  Precedents."  12mo.  1880.  Netf2t,6d. 
Thring.— Ffcfe  "Joint  Stocks." 

CONTINGENT  REMAINDERS.— An  Epitome  of  Fearne  on 
Contingent  Remainders  and  Executory  De- 
vises. Litended  for  the  Use  of  Students.  By  W.  M.  C.  Post 
8vo.    1878.  e9.6d. 

**An  soqniintoDce  with  Faame  ii  todifpensable  to  a  stadant  who  desires  to  be 
thoroogUy  groanded  in  the  common  law  rdating  to  real  pnpntj.  Sack  student  will 
find  a  perusal  of  thii  epitome  of  grest  Tslue  to  him."— low  JammaL 

CONSTITUTIONAL  LAW.-Bovvyer's  Commentaries  on 
the   Constitutional   L.aw  of  England.— By  Sir 
GEO.  BOWYEB,  D.C.L.  Second  Edition.  Boyar8vo.  1846.   12.  2f. 
H  ay nes.— Fide  "  Leading  Cases." 

CONTRACTS.— Addison  on  Contracts.— Being  a  Treatise  on 
the  Law  of  Contracts.  By  C.  (>.  ADDISON,  Esq.,  Author  of 
the^LawofTorU."  Seventh  Edition.  By  L.  W.  CAVE,  Esq.,  one 
of  Her  Majes^s  Counsel  (now  one  of  the  Judges  of  the  High 
Court  of  Justice).    Boyal  8yo.    1875.  U18s. 

•At  preeent  this  it  bj  lar  the  beet  book  upon  the  Law  of  Ooatraot  poisesied  hj  the 

Profeeiion,  and  it  is  a  thorooghly  pnctioal  book.**— Zow  Timm, 

BSiU.—Vide  *' Common  Law." 
Fry. — Vide  "  Specific  Performance." 

Leake  on  Contracts.— An  Elementarjr  Digest  of  the  Law 
of  Contracts  (being  a  new  edition  of  "  The  Elements  of  the  Law  of 
Contracts'*).  By  STEPHEN  MABTIN  LEAKE,  Barrister-at- 
Law.    IvoL    Demy8va    1878.  1«.  18s. 

Pollock's  Principles  of  Contract.— Being  a  Treatise 
on  the  General  Principles  relating  to  the  VaUdi^of  Agreements 
in  the  Law  of  England.  Third  Edition,  revised  and  partly  re- 
written. By  FREDERICK  POLLOCK,  of  Linoohi's  Inn,  Esq.. 
Barrister-at-Law.  Author  of  *'  A  Digest  of  the  Law  of  Partnership." 
Demy  8vo.    1881.  (Nearly  rmtdy,) 

The  late  Iiord  Chief  JusUoe  of  Bnffland  in  his  Jodffment  In  M*ir<moUtan  JtaAww 
CwMKmy^.  Brogdtmandothtrt,  said.  "The  Iaw  Is  woU  put  by  kr.  Frederick 
Pollook  in  his  yerr  able  and  learned  work  on  Oontraota"— j^  Timm, 
"  JTor  the  purposes  of  the  student  there  is  no  book  equal  to  Hr.  FoUock'a"— 7^ 

**  He  has  aocoeeded  in  writh);  s  book  on  Oontrmcts  which  the  workiof  lawyer  wiU  find 
aa  neefhl  for  reference  as  any  of  iU  predeceieors,  and  which  at  the  same  time  will  gire 
the  student  what  he  will  seek  for  in  TUn  elsewhere,  a  oomplete  ratianmk  of  the  kw,**— 
law  MagoMUte  and  Btviem. 

«•  We  tee  nothing  to  onalify  in  the  praise  we  bestowed  on  the  first  edition.  The  chapters 
on  onlswful  and  impoMble  sgreements  are  models  of  fnll  and  dear  treatment**— £Mc^orV 

Smith's  La-w  of  Contracts.— By  the  iate  J.  W.  SMITH, 

£eq..  Author    of  ''Leadins  Cases,"   Ac.    Seventh  Edition.    By 

VnlCENT  T.  THOMPSON,  Esq.,  Barrister-at-Law.    Demy  8vo 

1878.  It  la. 

•«  Ws  know  of  few  books  eqnslly  Uksly  to  benefit  the  stndsnt,  or  surksd  by  sooh  dk- 

tingnished  qnaUtlee  ot  hutdlty,  order,  snd  aocuacy  ss  ths  work  befon  as.'*— tSoMe^fon* 


%•  AUtUmdmrdUm  TForfa an lNy4m Stock, yiiUm^md oOsr lfindf^$. 
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CONVCYANCINQ.-Dart.— Ftiie  '^  Vendon  ind  PozchMen.'* 

Green^ATood's  Manual  of  Conveyancing.— A  Manml 

of  the  PraoUoe  of  Ooiiveymiioing,iliowiiiff  the  present  mctice  rekting 

to  the  dAflyroatiiie  of  Oonveyaiuniig  in  SolSdton' Offices.    Towhidi 

are  tdded  Uondee  Common  Forms  and  Precedents  in  Conveymcing. 

Sixth  Edition,  thoronghlj  revised   by  HARRY  GREENWOOD, 

M.  A.,  Esq^  Barrister-at-Law.     Author  of  "  Recent  Real  Property 

Statutes,  oonsoUdated  with  Notes."    DemySvo.    1881.  15s. 

"  A  esreful  study  of  these  psffea  would  probably  arm  a  diligent  clerk  with  as  much 

useful  knowledge  as  he  might  otherwise  take  years  of  desultory  questioning  and 

obserrtng  to  acquire.  "—^MteOon* /owmoZ. 

*'  We  should  like  to  lee  it  or  some  such  work,  placed  hj  hit  prineipal  in 
the  hands  of  eTerj  artided  oUrk,  at  a  rery  early  i»eriod  orhis  arficle^  It  is, 
altogether,  ont  of  tSe  moft  nmtni  practical  works  we  have  erer  seen,  snd,  though 
not  sufficient  for  an  advanoedstudent  for  ultimate  reading  in  practical  oonTeyandng, 
must  be  inyalnable  tot  geil9ral  puiposas."— /'u'<rmaur«  low  StwUnf*  JowmaL 

Martin's  Student's  Conveyancer.— A  Manual  on  tte 
Prindides  of  Modem  Conveyancing,  iUnstrated  and  enforced  by  a 
CoUeotion  of  Precedents,  accompanied  by  detailed  Remarks.  Part  L 
Pmchaae  Deeds.  By  THOMAS  FREDERIC  MARTIN,  SoHdtor. 
DemySro.    1877.  5#.«d. 

'Should  be  placed  in  the  hands  of  every  student." 
Palmer's  Company  Precedents.— For  use  in  relation 
to  Companies  subject  to  the  Companies'  Acts,  1862  to  1880. 
Arranged  as  follows  :— Agreements,  Memoranda  and  Articles  of 
Association,  Piospectus,  ReeolutionB,'  Notices,  Certificates,  Deben- 
tures, Petitions,  Orders,  Reconstruction,  Amalgamation,  Arrange- 
ments, Private  Acts.  With  Copious  Notes.  Second  Edition.  By 
FRANCIS  BEAUFORT  PALMER,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.    Royal  8va    1881.  12.  lOt. 

"  There  had  nerer,  to  our  knowledge,  been  anv  attempt  to  collect  and  edit  a  body 
of  Forms  and  Precedents  exdusiTely  relating  to  the  formation,  working  and  winding- 
up  of  companies.  This  task  Mr.  Palmer  has  taken  in  hand,  and  we  are  glad  to  say 
with  much  success.  .  .  .  The  author  has  evidently  not  been  sparing  of  labour, 
and  the  fruits  of  his  exertions  are  now  before  the  legal  profession  in  a  work  of  great 
practical  utility."— Actw  Magaxine, 

"  To  those  couoemed  in  getting  up  compAnios,  the  assistance  ffiven  by  Mr.  Palmer 
must  be  very  valuable,  because  he  does  not  confine  himself  to  bare  precedents,  but 
by  intelligent  and  learned  commentary  lights  up,  as  it  were,  each  step  that  he  takes. 
The  volume  before  ub  is  not,  therefore,  a  book  of  precedents  merely,  but,  in  a  greater 
or  less  degree,  a  treatise  on  certain  portions  of  the  Companies'  Acts  of  18dS  and  1867 
There  is  an  elaborate  index.**— Law  Timet, 


"  To  those  who  are  acquainted  with  the  first  edition  wo  recommend  the  second 
edition  as  a  great  improvement ;  to  those  who  are  not,  we  recommend  an  early 
acquaintance  therewith,  if,  either  as  lawyers  or  business  men,  they  are  in  any  way 
connected  with  companies."— Xaao  Journal. 

Prideaux's  Precedents  in  Conveyancing.— l^^th 

Dissertations  on   its  Law  and  Practioe.      Tenth  Edition.      By 

FREDERICK  PRIDEAUX,  late  Professor  of  J;he  Law  of  Real  and 

Personal  Property  to  the  Inns  of  Conrt,  and  JOHN  WHITCOBfBE, 

EsqrB.,Banister8.at-Law.    2  vols.    Royal  8vo.    1881.  Si  10s. 

**  We  have  been  alw^  accustomed  to  view  *Prldeaux'  as  the  most  Tusefol  work 

ont  on.oonvesranoinff.    It  combines  conciseness  and  deamen  in  Its  precedents 

with  aptness  and  comprehensiveness  in  its  dissertations  and  notes,  to  a  degree  superior 

to  that  of  anv  other  work  of  its  kind."— Xom  JaunuU. 

**  Prideaox  has  become  so  indispensable  part  of  the  Conveyancer*B  library 

The  new  edition  has  been  edited  with  a  care  and  accuracy  of  which  we  can  hardly  speak 

too  hjghly The  care  and  oompletencss  with  which  the  dissertatioa  has 

been  revised  leaves  ns  hsnUy  any  room  for  crittdsm.**— AoMeitor*'  Jommak 

**  Tbe  volumes  are  now  something  more  than  a  mere  collection  of  precedents ;  they 
contain  most  vahisble  dissertations  on  the  law  and  practice  with  refbrsnce  to  oonveyanoing. 
Tbess  disMTtations  are  ibOowed  by  the  preoedents  on  each  sublect  dealt  with,  and  are  in 
themsi^ives  condensed  treatisiM,  embodying  all  tbe  latest  esses  and  ststntelsw."— Lav  Titm, 

*•*  AUtUmdmrdLam  Wmiumthiptm8to(kimUfwed(fmidoikerkindu^ 
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CONVICTIONS.— Paley's  Law  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Juris- 
diction Acts,  1848  and  1879;  indnding  Prooeedings 
preliminaiy  and  sabsequent  to  CoiiTiotlont,  and  the  responiibility 
of  convicting  Magistrates  and  their  Officers,  with  Forms.  Sixth 
Edition.  By  W.  H.  MACNAMABA,  Esq.,  Barrister^kt-Law. 
Demy  8vo.    1879.  1^.  it. 

Stone.— Ffcfe  "  Petty  Sessions." 

Templer. — Vide  "  Smnmaiy  Convictions." 

Wigram.— Ftck  "  Jnstice  of  the  Peace." 

COPYRIGHT -Phillips'  Law  of  Copyright  in  Works  of 
literature  and  Art,  and  in  the  Application  of  Designs.  With 
the  Statutes  relating  thereto.  By  0.  P.  PHILLIPS,  Esq.,  Bar- 
rister-at-Law.    8vo.     1868.  12r. 

CORONERS.— J ervis  on  the  Office  and  Duties  of 
Coroners. — With  Forms  and  Precedents.  Fourth  Edition.  By 
R.E.MELSHEIMEB,E8q.,Barri8terat.Law.  Post8vo.  1880.  125. 

COSTS.— Morgan  and  Davey's  Treatise  on  Costs  in 
Chancery.— By  GEORGE  OSBORNE  MORGAN,  M.P., 
one  of  Her  Majesty's  Counsel,  and  HORACE  DAVEY,  M. A.,  one 
of  Her  Majesty's  Counsel  With  an  Appendix,  containing  Forms 
and  Precedents  of  Bills  of  Costs.    8vo.     1865.  IL  It, 

Scott's   Costs    in  the    High    Court   of   Justice 
and  other  Courts.    Fourth  Edition.    By  JOHN  SCOTT, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Reporter  of  the  Com- 
mon Pleas  Division.    Demy  8vo.    1880.  1^  6«. 
"  Mr.  Scott's  introductoTj  notes  are  very  useful,  and  the  work  is  now  a  compendium 
on  the  law  and  practice  regaidinff  costs,  as  well  as  a  book  of  precedents."— Z^tr  Thnes. 
**  This  new  edition  of  Mr.  Scotra  well-known  work  embuaies  the  chanifos  effected 
since  the  Judicature  Acts,  and,  so  far  as  we  have  examined  it,  appears  to  dc  accuiate 
and  complete."— Soitdtor**  Journal. 

Scott's  Costs  in  Bankruptcy  and  Liquidation 
under  the  Bankruptcy  Act,  1869.  Royal  12mo. 
1873.  Net,  8*. 

Summerhays  and  Toogood's  Precedents  of 
Bills  of  Costs  in  the  Chancery,  Queen's 
Bench.  Common  Pleas,  Exchequer,  Probate 
and  Divorce  Divisions  of  the  High  Court  of 
J  U  St  ice,  in  Conveyancing,  Bankruptcy,  the  Crown  Office,  Lunacy, 
Arbitration  under  the  Lands  Clauses  Consolidation  Act,  the  Mayor's 
Court,  London;  the  County  Courts,  the  Privy  Council,  and  on 
Passing  Residuary  and  Succession  Accounts  ;  with  Scales  of  Allow- 
ances and  Court  Fees,  the  Law  Society's  Scale  of  Commission  in 
Conveyancing  ;  Forms  of  Affidavits  of  Increase,  and  Objections  to 
Taxation.  By  Wm.  FRANK  SUMMERHAYS,  Solicitor,  and 
THORNTON  TOOGOOD.  Third  Edition,  Enlarged.  Royal  8 vo, 
1879.  \U  If. 

**Id  the  volume  helore  as  we  have  a  very  complete  msnaal  of  taxation.  The  work  is 
beaotUally  printed  and  arraDged,  and  each  item  catches  the  eye  InsCantibr.**— !«« 
Jvwrnal. 

Webster's  Parliamentary  Costs.— Private  Bills, 
Election  Petitions,  Appeals,  House  of  Lords.  By  EDWARD 
WEBSTER,  Esq.,  of  the  Taxing  and  Examiners'  Office.  Third 
Edition.    Post  8vo.    1867.  Net,  20j. 

^^*  All  ttaiuiard  Law  Workt  are  kept  mi  SUxik,  in  law  eaff  and  other  Undingt 
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10  STEVENS  AKD  SONS'  LAW  PUBUOATIONB. 

COUNTY  COURTS^Pitt-Lewis'  County  Court  Prac- 
tice. — ^A  Compltte  PraeUoe  of  the  Comity  Coorti^  indoding  Admi- 
ralty and  Bankraptcy »  embodying  the  Acts,  Rolei,  Formg  m5  Corta, 
with  Additional  Forms  and  a  fnll  Index.  By  G.  PITT-I^EWIS, 
of  the  Middle  Temple  and  WoBt^n  Gircmt,  Em^  BarriBt»-at-Law, 
sometime  Holder  of  the  Stodentship  of  tiie  Four  Inns  of  Court, 
assisted  by  H.  A.  Ds  Ck)LTAB,  of  the  IBddle  TemiOe,  Esq., 
Barrister-at-Law.    In  2  yoIb.  (2028  pp.).    Demy  8to.    1880.     2Z.  2*. 

SUMMABT  OF  CONTSNIS. 

VoL  L  History,  Constitation,  and  Jurisdiction  (including  PR»hifaitiaB 
and  Mandamus),  F^tioe  in  all  ordinaiy  Actions  ^ndnding  Actions  mukr 
the  BiUs  of  Exchange  Acts,  in  Ejectment,  in  Biemitted  Actions,  and  in 
BepleTin),  and  on  Appeals,  with  Appendices,  &c.  Sold  separatefy,  wHk 
Index.  30e. 

VoL  n.  Practice  in  Admiralty,  Probate,  Bankmptcy,  and  under  Special 
Statutes,  with  Appendices,  Index,  &c.     Sold  aepctrtUdy.  2Ss. 

"The  late  Lord  Chief  Jnstiee  of  England  in  hit  written  judgaeiit  ia 
Stooke  v.  Taylor,  lays,  'The  law  as  to  the  difEerence  between  sat-off 
and  connter-olaim  is  eorreotly  stated  by  Mr.  Pitt-Lewis,  in  his  yery 
useAil  work  on  County  Court  Practice.''* — See  Lnw  Times  ReporU, 
October  16, 1880,  p.  204. 

'*  It  is  very  elearly  written,  and  is  always  praotieaL  ...  Is  likely 
to  become  the  standard  County  Court  practice.'* — SoUeUori  JowmaL 

"One  of  the  best  books  of  practice  which  is  to  be  found  in  our  Ugal 
literatnre."— Zaw  Times 

"We  have  rarely  met  with  a  work  displaying  more  honest  indutzy 
on  the  part  of  the  author  than  the  one  before  us."— £av  JoumaL 

<*  Kr.  Pitt-Lewis  has,  in  fact,  aimed— and  we  are  glad  to  say  tueeees- 
ftiUy— at  proYiding  for  the  County  Courts'  practitioner  what '  Chitty's 
Arohbold'  and  *  Daniell's  Chancery  Practice'  have  long  been  to  pr«eti- 
tioners  in  the  High  Court"— Xaw  MagasiHe, 

CRIMINAL  LAW.— Archbold's  Pleading  and  Evidence 
in  Criminal  Cases.— With  the  Statutes,  Precedents  of 
Indictments,  &c.,  and  the  Eyidence  neceeaary  to  support  thesn. 
Nineteenth  Edition,  including  the  Practice  in  Criminal  Proceedings 
by  Indictment  By  WILLIAM  BRUCE,  Esq.,  Barrister-at-Law, 
and  Stipendiary  Magistrate  for  the  Borough  of  Leeds.  Royal  1  Smo. 
1878.  U  lit.  6rf. 

Roscoe's  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.— Ninth  Edition.  By  HORACE  SMITH, 
Esq.yBarrister-at-Law.    Recorder  of  Lincoln.    Royal  12mo.     1878. 

Ull«.6(i 
Russell's  Treatise  on  Crimes  and  Misdemea- 
nors.—Fifth  Edition.    By  SAMUEL  PRENTICE,  Esq.,  one  of 
Her  Majesty's  Counsel    8  yoIs.    Royal  8yo.      1877.      SI  15c  64. 
*'  WbAt  better  Digeat  of  Crimiiua  Law  ooald  we  possibly  hope  for  than  'RonaQ  o& 
Crimeit ' "— <»r  Jama  FU^fames  flt^pAcn't  apeteh  on  CodJUatim. 

**■  No  more  trustworthy  aathority,  or  more  ezbanstlTe  expositor  tbaa  'RqsmQ*  can  be 
eoDsnlied." — Law  MagasiM  and  Reviev, 

**  Alterations  haTS  been  made  in  the  arrangement  of  the  work  wtaleh  wiUioat  interfariBc 
with  the  general  plan  are  snfDcient  to  show  that  great  care  and  thought  have  beeo 
bestowed.  ....  we  are  amased  at  the  patience,  indnstry  and  skill  which  are  Tr*'!HtH 
in  the  ooUeotion  and  arrangement  of  all  this  mass  of  learning."— flte  J\mn. 

Shirley's  Sketch  of  the  Criminal  Law.— By  W. 

SHIRLEY  SHIRLEY,  MA.,  Esq.,  Banister-at-Law,  Author  of 

"  Leading  Cases  made  Easy,"  assisted  by  C.  M.  ATKINSON,  MA., 

Eso.,  Barrister-at-Law.    Demy  8vo.    1880.  7s.  6(i. 

'*  As  a  primary  introduction  to  Criminal  Law,  it  will  be  foond  voiy  acoeptohle  to 

Students.^'— law  StudenU^  Jowmai,  Nottember  1,  1880. 

%*  AUiUmdardLaw  Win-ks  aft  kept  in  Stoek^  in  1<H8  calf  and  other  bimdings. 
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CROSSED  CHEQUES  ACT— -Cavanagh.— Fide  <<  Money  Seoori- 
ties." 
Walker.— Ffde  "Banking." 

OECREES^Seton.— Fkfe  **  Bqnity." 

DIARY.— Lawyer's  Companion  (The),  Diary,  and  La'w 
Directory  for  1881.— For  the  use  of  the  Legal  Profession, 
Public  Companies,  Justices,  Merchants,  Estate  Agente,  Auctioneers, 
&0.,  fto.  Edited  by  JOHN  THOMPSON,  of  the  Inner  Temple, 
Esq.,  Banister-at-Law;  and  contains  a  Digest  of  Keoent  C^ues  on 
Costs ;  Monthly  Diair  of  County,  Local  GoTemment,  and  Parish 
Business ;  Oaths  in  Supreme  Court;  Summary  of  Legislation  of 
1880;  Alphabetical  Lidex  to  the  Braotical  Statutes;  a  Copious 
Table  of  Stamp  Duties;  Legal  Time,  Interest,  Discount,  Income, 
Wages  and  other  Tables;  Probate,  Legacy  and  Succession  Dudes ; 
and  a  variety  of  matters  of  practical  utility.  Publishbd  Aknuallt. 
Thirty-fifth  Issue.  (Now  ready,) 

The  work  also  contains  the  most  complete  List  published  of  Town  and 

Country  Solicitors,  with  date  of  admission  and  appointments,  and  is  iwued 

in  the  following  forms,  octavo  size,  strongly  bound  in  doth : —         s.    d, 

1.  Two  days  on  a  page,  plain 6    0 

2.  The  above,  intibliavid  for  Attindanois         .        ..70 
8.  Two  days  on  a  page,  ruled,  with  or  without  money  oolumnB      6    6 

4.  The  above,  intkrliavid  for  Attindanois  .        •        .        .80 

5.  Whole  page  for  each  day,  plain 7    6 

6.  The  above,  INTIBLIAVID  for  AiCTNDANOXB         .        •        .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money 

columns 8    6 

8.  The  above,  nrriBLiAyiD  for  Attindanozs  .       •    10    6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money 

columns .        .  5    0 

The  Diary  eontairu  memoranda  of  Legal  Bunneu  throughout  the  Year, 
"  An  excellent  work."— 1%<  Tknti. 

"  A  pabUcailon  wnich  hat  long  ago  aecared  to  itaelf  the  h.rour  of  the  profeeaion,  and 
which,  aa  heretofore,  jnstiflea  by  ita  contents  the  title  aaanmed  by  it."— law  JounuU, 

"  Oontaina  all  the  information  whioh  ooold  be  loolced  for  in  snoh  a  woric,and  giTet  it 
in  a  most  oonTenient  form  and  Torj  oompletely.  We  may  nnhedtatingly  recommend  the 
work  to  onr  readers."— /Solicitorf*  Journal. 

*<The*  Lawyer's  Companion  and  Diary'  is  a  book  that  ought  to  be  in  the  possession  of 
9mrj  lawyer,  and  of  cTery  man  ct  boainess." 

** The  'Lawyer's  Companion'  is,  indeed,  what  it  ia  ealled,  for  It  combines  everything 
rsqoired  for  reference  in  the  lawprer's  office,  "-^w  Timet. 

^'  It  is  a  book  without  which  no  lawyer's  library  or  office  can  be  complete."— /HfA 
Lav  Timet. 

*'  This  work  has  attained  to  a  oompletenees  which  is  beyond  aH  praise."— Ifoniliii; 
Pott 

DICTIONARY.— \A^harton's  La^v  Lexicon.— A  Dictionary  of 

Jurisprudence,  explaining  the  Technical  Words  and  Phrases  empbyed 

in  the  several  Departments  of  English  Law ;  including  the  yarious 

Legal  Terms  used  in  Commercial  TransaotionB.    Together  with  au 

Explanatory  as  well  as  Literal  Translation  of  the  Latin  Maxima 

contained  in  the  Writings  of  the  Ancient  and  Modem  Commentators. 

Sixth   Edition.      Enlarged   and  revised  in   accordance  with  the 

Judicature  Acts,  by  J.  SHIBESS  WILL,  of  the  Middle  Temple, 

Esq.,  Barrister-at-Law.    Super  royal  8va    1876.  2/.  2f. 

**  As  a  work  of  referance  tor  the  Uhrary,  the    andsome  and  elaborate  edition  of 

*  Wharton's  Law  Lezioon'  which  Mr.  Shirees  Will  has  prodooed  mnat  sapersede  all  former 

issues  of  that  well-known  work."— low  MaaoMine  and  M¥i€w. 

*'  No  law  library  is  complete  without  a  law  dictionary  or  law  leidoon.  To  the  practi- 
kionar  it  is  always  nae^il  to  hare  at  hand  a  book  where,  in  a  small  compass,  he  can  find 
an  ezplanatton  of  terms  of  infrequent  occurrence,  or  obtain  a  reference  to  statutes  oo 
mo»t  subjects,  or  to  books  wherein  particular  subjects  are  treatea  of  at  full  length.  To  the 
student  it  is  ahnost  indispensable.''--£aw  Timet. 

%*  AU  tkmdoftLLa/w  Work$  art  kqtl  in  Stock,  in  law  eaJIfand  other  bindings, 
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DtOESTS.—Bedford.— Ft(ie  •^  KTMnJnmtion  Goldaa.** 

Chambers'— Fikfe  «  Public  Hedth.- 

Chitty*8  Equity  Index.— Chittj't  Index  to  aU  tlie  Reported 
Cmm,  And  Stetntei,  in  or  relating  to  tlie  Prindplee,  PleadiiLr,  end 
Practice  of  Eqnity  and  Bankruptcy,  in  the  several  Conrta  of  Kqoity 
in  England  and  Ireland,  the  Privy  (Council,  and  the  Honae  of  Lords 
from  the  eariieet  period.  Third  Edition.  By  J.  MAGAULAT, 
Esq.,  Barrister-et-Law.    4  vols.    Royal  8vo.     1858.  72.  7t. 

Fisher's  Digest  of  the  Reported  Cases  deter- 
mined in  the  House  of  Lords  and  Privy  Conncil,  and  in  the 
Conrts  of  Common  I^w,  Divorce,  Probate,  Admirallr  and  Bank- 
niptcy,  from  Michaelmas  Term,  1756,  to  Hilary  Term,  1870; 
with  References  to  the  Statutes  and  Rules  of  Omrt  Fonnded  on 
the  Analytical  Digest  by  Harrison,  and  adMted  to  the  present 
practice  of  the  Law.  By  R  A.  FISHER,  Esq.,  Judge  of  the 
County  Courts  of  Bristol  and  of  WoUs.  Five  large  volumes,  royal 
Svo.    1870.     {PMished  at  12/.  12<.)  Net  6/.  0«. 

Consolidated    Supplement    to    above,  during  the 

yean  1870—1880.    By  T.   W.  CHITTY  and  J.  MEWS,  Esqrs., 

Barristers-at-Law.     2  vols.     Royal  8vo.    1880.  SZ.  S<. 

{Contintied  AnnuaUp.) 

"  Mr.  Usher's  Digest  is  a  wonderful  work.     It  is  a  minds  of  bnmsn  foduBtry.**— if r . 

«*  I  think  it  would  be  very  dlfflcnlt  to  improre  upon  5ff.  Fisfaer't  *CommoB  Lew 
Dlffsst."'»ai^  Jmmm  BMamm  Stephen,  en  Cbdi^katioti. 
Godefi»Ol — vide  *' Trusts  and  Trustees." 
Leake.— FW<  "Real  Property"  and  "Contracts." 
Notanda  Digest  in  Law,  Equity,  Bankruptcy, 
Admiralty,  Divorce,  and  Probate  Cases.— By 
H.  TUDOR  BODDAM,  of  the  Inner  Temple,   and  HARRY 
GREENWOOD,  of  Lincoln's  Inn,  Esqrs.,  Barristers-at-Law. 
Third  Series,  1878  to  1876  inchisive,  half-bound.  Net,  IL  lis.  6d. 
Ditto,  Fourth  Series,  for  the  years  1877, 1878, 1879,  and  1880,  witli 
Index.  Each,  net,  12.  Is. 

Ditto,  ditto,  for  1881,  Plain  Copy  and  Two  Indexes,  or  Adhesive  Copy 
for  insertion  in  Text-Books  (without  Index).  Annual  Subscription 
payable  in  adyaace.  Net,  21s. 

*«*  The  nnmben  are  iMued  regularly  every  alternate  month. 
Each  number  contains  a  condse  analysis  of  every  case  reported 
in  tht  Law  JUmU,  Law  Jottmal,  Weekly  Reporter,  Law  Timee,  and 
the  Jrith  Law  Reportt,  up  to  and  including  the  cases  contained  in  the 
parta  for  the  current  month,  with  references  to  Text-books,  Statutes, 
and  the  Law  Reports  Consolidated  Digest,  and  an  alfbabktioal 
INDSX  of  the  iubfecte  contained  ik  baoh  humbbb. 
Odger.- Fide  "  Libel  and  Slander." 
Pollock.— Ftrfe  «  Partnership." 
Hoscoe.— Ffde  "<  Criminal  Law  **  and  *<  Niri  Prius.'* 
DISCOVERY,— Hare's  Treatise   on   the   Discovery  of 
Evidence.— Second  Edition.    Adapted  to  the  Procedure  in  the 
High  Court  of  Justice,  with  Addenda^  containing  all  the  Reported 
Cases  to  the  end  of  1876.    By  SHERLOCK  HARE,  Barrister-at- 
Law.    Post  Svo.    1877.  12*. 

*'  The  book  It  s  uteftaJ  oontiibtitlon  to  onr  text-books  on  pnkoUce.''~5o/Mron^  Jommat. 
**  We  hsre  rosd  his  work  with  oonvidersble  sttention  «nd  Interest,  and  we  can  speak  in 
t«niia  of  oordUl  praise  of  the  manser  in  which  the  nev  procedore  ha«  been  waited  late 
the  old  materiaL  .  .  .  All  the  eectloiis  and  orders  of  the  new  legialation  are  refiarred 
to  in  the  text,  a  •jnopats  of  recent  casrs  ia  giTen,  and  a  food  index  oompletaB  the 
vulnmr"— Iaw  7\fiMi. 

Seton.—  Vide  "  Equity." 

*«*  AU  9kmd(Mrd  Law  Worh$  are  kept  in  Stock,  in  lAwca^fand  other  bindingt. 
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DISTRICT  REGISTRIES -Archibald.— Ficfe  "Judges'  Chamben 
Practice." 

DIVORCE.— Browne's  Treatise  on  the  Principles 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes:— With  the  Statutes,  Bules.  Fees 
and  Forms  relating  thereto.  Fourth  Edition.  (Including  the 
Additional  and  Amended  Rules,  July,  1880.)  By  GEORGE 
BROWNE,  Esq..  Barrister^kt-Law.    Demy  8vo.     1880.  IL  it. 

"  The  book  ia  a  clear,  practical,  and,  so  far  as  we  have  been  able  to  test  it,  aoourate 

oxpoeition  of  divorce  law  and  procedure."— fioZuritora'  JovmaJl, 
Haynes.— Fide  "Leading  Cases." 

DOMICIL.— Dicey  on  the  Law  of  Domicil  as  a  branch 
of  the  Law  of  England,  stated  in  the  form  of 
Rules.— By  A.  V.  DICEY,  B.C.L.,  Barrister4kt-Law.  Author 
of  **  Rules  for  the  Selection  of  Parties  to  an  Action."  Demy  8yo. 
1879.  18#. 

*'  The  practitioner  irill  find  the  booli  a  thoroughly  exact  and  troatworthy  snininary 

of  the  present  state  of  the  law."— 27k«  S/mtator. 

Phillimore*8(SirR.)  Law^  of  Domicil.— 8vo.  1847.    9f. 

EASEMENTS.— Goddard's  Treatise    on   the    Law    of 

Easements.— By  JOHN  LEYBOURN  €K)DDARD,  Esq., 

Barrister-at-Law.    Second  Edition.    Demy  8vo.    1877.  16t. 

**  The  book  la  invaluable :  where  the  caaea  are  silent  the  autiKH*  haa  taken  pains  to 

a^ioertain  what  the  law  would  be  if  brought  into  question.  "—Xov  JoutjuA. 

**  Nowhere  has  the  sabj«ct  been  treated  so  exhaostively,  and,  we  may  add,  so  soientifl- 
cally,  as  by  Mr.  Ooddard.  We  recommend  it  to  the  moat  careful  study  of  the  law  student, 
as  well  as  to  the  Ubrary  of  the  practftioner."— low  2lfiM». 

ECCLESIASTICAL  LAW.— Dodd's  Burial  and  other 
Church  Fees  and  the  Burial  Act,  1880 :— With 
Notes.  By  J.  THEODORE  DODD,  M.A.,  Banister-at-Law,  of 
Lincoln's  ^m.    Royal  12mo.    1881.  4«. 

Phillimore's  (Sir  R)  Ecclesiastical  Law. —  The 
Ecclesiastical  I^aw  of  the  Church  of  England.  With  Supplement, 
containing  the  Statutes  and  Decisions  to  end  of  1875.  By  Sib 
ROBERT  PHILLIMORE,  D.C.L.,  Offidal  Prin(^  of  the  Arches 
Court  of  Canterbury ;  Member  of  Her  Majesty's  Most  Honourable 
Privy  Council.     2  vols.    8vo.    1878-76.  8i.  7«.  6ei. 

*«*  llie  Supplement  may  be  had  separately,  prioe  4«.  6<{.,  s«wed. 
ELECTIONS — Browne  (G.  Lathom.)—F»(fe"  Registration." 
FitzGerald.— Fide  "Ballot." 

Rogers  on  Elections,  Registration,  and  Election 
Agency. — ^Thirteenth  Edition,  including  PXTmoNB  and  Muni- 
cipal Elections  and  Registration.  With  an  Appendix  of  Statutes 
and  Forms.  By  JOHN  CORRIE  CARTER,  of  the  Inner  Temple, 
Esq..  and  Midland  Circuit,  Barrister-at-Law.  Royal  12mo.  1880. 
^  U  12j. 

"  Petition  haa  been  added,  setting  forth  the  procedure  and  the  dedaiona  on  that 
Kubjeot;  and  the  statutea  passed  since  the  loat  edition  are  eznlalned  down  to  the 
Farllamcutary  Elections  and  Corrupt  Practices  Act  (ISSOX"— 2V  Tkam. 

'*  Wo  have  no  hesitation  in  commending  the  book  to  our  readers  as  a  useful  and 
adequate  treatise  upon  election  law."— /fiWicttorj'  /oumoZ. 

*' A  book  of  long  standing  and  for  information  on  the  common  law  of  elections,  of 
which  It  contains  a  mine  of  extracts  from  and  references  to  the  older  authorities 
will  always  be  resorted  to."— law  Jowmal, 

EMPLOYERS'  LIABILITY  ACT.— Smith's  Employers'  Lia- 
bility Act,  1880,  with  an  Introduction  and  Notes.  By 
HORACE  SMITH,  B.  A.,  Esq.,  Barrister-at-Law,  Author  of  "  A 
Treatise  on  the  Law  of  Negligence."    Demy  8vo.    1881.  Is. 

ENGLAND,  LAWS  OF,— Bo^A^yer.— Vide  "  Constitutional  Law.** 
Broom  and  Hadley.— Fids  "Commentaries." 

*.*  All  standard  Law  Workt  are  kept  in  Stock,  in  law  calf  and  other  bindinyt. 
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EQUITY,  and  Vidt  CHANCERY. 

Seton^s    Forms    ot    Decrees.     Judgments,  «nd 

Orders  in  the  High  Court  or  Justice  and  Courts 

of  Appeal,  hAving  espedal  refermoe  to  the  Ghaaoexy  Divisim, 

with  Practical  Notes.    Fourth  Edition.     B7  K.  H.  LEACH,  Em^ 

Senior  Ragistrar  of  the  Chancery  Diyiaioii  ;    F.  G.  A.  WILLIAMS, 

of  the  Inner  Temple,  Esq. ;  and  the  late  H.  W.  MAY,  Eaq. ;  »»- 

ceeded  by  JAMES  EASTWICK,  of  Lincoln's  Inn,  Eeq^  Barrirteis- 

at-Law.    2  voU.  in  8  parts.    Royal  8to.     1877 — 79.  4L  lOt 

*«*  VoL  IL,  Parts  1  and  2,  separately,  price  each  12.  10^ 

"  The  Editors  of  this  new  edition  of  Seton  deserve  mixch  praiM  for  wbat  is  aimo^  if 

not  aboolutoly,  an  innovation  in  law  books.  In  treating  of  any  dlTislan  of  their  snb^rt 

thev  have  put  prominently  forward  Uie  result  of  ^e  latest  deciaiozLS,  settling  tlx  bv 

BO  far  as  it  is  ascertained,  thus  avoiding  much  useleM  reference  to  older  case*.    .  _._ 

There  can  be  no  doubt  that  in  a  book  of  practice  like  Seton,  it  is  much  more  importtfit 

to  be  able  to  see  at  once  what  the  law  is  than  to  know  how  it  has  become  what  it  is ; 

and  the  Editors  have  evidently  taken  great  pains  to  carry  out  this  principle  in  i»o- 

" ,    ,.  .  .        — eirUb         -     —    -" 


senting  the  law  on  each  division  of  their  labours  to  their  readers. " — The  \ 

"  Of  all  the  editions  of  *8eton' this  is  the  best.  .  .  .  We  can  hardly  speak  too 
highly  of  the  indiistry  and  intelligence  which  have  been  bestowed  on  the  prepantiflB 
of  the  notes. " — Solicitort'  Journal. 

**  Now  the  book  is  before  us  complete ;  and  we  advisedly  say  toaipfsft,  bscsose  it 
has  scarcely  ever  been  our  fortune  to  see  %  more  compku  law  book  than  this.  Sxtsn- 
sive  in  sphere,  and  ezhAUstive  -in  treatise,  comprehensive  in  matter,  yet  appcMite  fai 
details,  it  presents  all  the  features  of  an  excellent  work  .  .  .  The  index,  extgmt- 
ing  over>78  pages,  is  a  model  of  comprehensivBness  andsccaracy.*' — LmmJem'aaL 

Smithes  Manual  of  Equity  Jurispmidence.— 
A  Manual  of  Eqnity  Jniispradence  for  Practitioners  and  Siadents, 
founded  on  the  Works  of  Story,  Spenoe,  and  other  wiiten,  and  <ai 
more  thaA  a  thonsand  suhseqnent  cases,  comprising  the  Fandamental 
Principles  and  the  points  of  Eqnity  nsoally  occnning  In  Genenl 
Practice.  By  JOSIAH  W.  SMITH,  B.aL.,  Q.a  Thirteenth 
Edition.    12mo.     1880.  12a.  U, 

"There  is  no  disguiiiiig  the  truth;  the  proper  mods  to  nss  this  book  is  to  Issn  its  psi«* 
by  hsut.'*— ikN0  Magasi9t€  and  Review. 

**  It  will  be  foand  as  useful  to  the  practitioner  as  to  the  iiliiilml."     Jnlftffsi  i*  rnsrr"' 

EXAMINATION  GUIDES.— Articled  Clerks'  Journal  and 
Examiner.  Edited  by  EDWARD  HENSLOWE  BED- 
FORD. Monthly,  price  6d.  Subscription  payable  in  adTanee,  St. 
per  annum,  post  free, 
Bedford's  Guide  to  the  Preliminary  Examina- 
tion for  Solicitors.— Fourth  Edition.  12ina  1874.  J^^  ^ 
Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions,  with  the  Answers.  Second  Editfon. 

(Jn  tke  frets.) 
Bedford's   Preliminary  Guide  to  Latin  Gram- 
mar.—l2mo.    1872.  Ad;  8*. 
Bedford's  Intermediate  Examination  Guide  to 
Bookkeeping.— Second  Edition.  12mo.  1876.        N€i,^6d 
Bedford's  Student's   Guide  to  Stephen's   New 
Commentaries  on   the   LavNrs  of  England.— 
Second  Edition.    Demy  8vo.                                         (In  the  prett) 
•'  Here  is  a  book  which  will  bo  of  the  greatest  service  to  studenta    It  x«docce  the 
•  Commentaries  *  to  the  form  of  question  and  answar    .    .    .    We  must  also  gits 
the  author  credit,  not  only  for  his  selection  of  questions,  bat  for  his  answers  th^^ 
Theso  are  models  of  fulness  and  conciseness,  and  lucky  will  bo  the  ^u^JMato  who  aa 
hand  in  a  paper  of  answers  bearing  a  close  resemblance  to  those  in  the  wovk  bflfon 
MB.'^^Law  Journal. 

Bedford's  Student's  Guide  to  Smith  on  Con- 
tracts.   Demy8vo.    1879.  Zt,6d, 

Bedford's  Final  Examination  Guide  to  Bemk- 
ruptcy.— Third  Edition.    12ma    1877.  U. 

Bedford's  Outline  of  an  Action  in  the  Chan- 
cery Division.  12mo.  1878.  Net,2t,U 
%♦  ^U  standard  Law  Workiore  keptin  Stoahmlawo9V^f^<ff^^ 
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EXAMINATION  QUIDES.-Oxx^iMMii 

Bedford's  Final  Examination  Digest :  containing  a 

Digest  of  the  Final  Examination  Questions  in  matters  of  Law  and 

Procedure  determined  by  the  Chancery,  Queen's  Bench,  Oommou 

Pleas,  and  Exchequer  Divisions  of  the  High  Court  of  Justice,  and 

on  the  Law  of  Heal  and  Personal  Propeurty  and  the  Practice  of 

Conveyancing,  with  the  Answers.    Svo.    1879.  16f, 

"  Wm  fumiflh  students  with  a  large  armoury  of  weapons  with  which  to  meet  the 

attacks  of  the  examiners  of  ttie  Incorporated  Law  Society*"— ^^9  Timu. 

Butlin.— Fufo  **  Articled  Clerks." 

Rubinstein  and  AVard.—^'We"  Articled  Clerks." 

Sheapwood's  Student's  Guide  to  the  Bar,  the 

Solicitor's  Intermediate  and    Final  and   the 

Universities  Law  Examinations.— "With  Suggestions 

as  to  the  books  usually  read,  and  the  passages  therein  to  which 

attention  should  be  paid.    By  JOSEPH  A.  SHEABWOOD,  KA., 

Esq.,  Barrister-at-law,  Author  of  *'  A  Concise  Abridgment  of  the 

Law  of  Beal  Property,"  Ac    Demv  8vo.    1879.  5».  6d, 

**  Any  student  of  avenge  intelligence  who  conacientionsly  follows  the  path  and  obeys  the 

initractions  giTen  him  by  the  author,  need  not  fsar  to  present  himself  as  a  candidate 

for  any  of  the  examinations  to  which  this  book  is  intended  as  a  goide.'*— £a«o  J<mmaL 

EXECUTORS.— Macaskie's  Treatise  on  the  Law  of 
Executors  and  Administrators,  and  of  the  Adminis- 
tration of  the  Estates  of  Deceased  Persons.  With  an  Appendix 
of  Statutes  and  Forms.  By  STUART  CUNNINGHAM  MA- 
CASKIE,  of  GraVs  Inn,  Esq.,  Barrister-at-Law.  Demy  8vo.    1881. 

108,  ed." 

"  We  desire  specify  to  draw  the  attention  of  students  of  the  Inns  of  Cotirt  to  Mr. 
Macaskie's  Treatise,  as  containing  an  able  summary  of  the  law  of  administration,  now 
forming  one  of  the  subjects  set  for  the  general  examination  for  call  to  the  bar." 

"  Students  may  read  the  book  with  advantage  as  an  introduction  to  'Williams.'  and 
by  practitioners  not  possessing  the  larger  work  it  will  imdoubtedly  be  found 
useful."— Zaw  Journal,  March  6,  1881. 

Williams*  Law  of  Executors  and  Adminis- 
trators.—By  the  Bt  Hon.  Sir  EDWARD  VAUGHAN 
WILLIAMS,  late  one  of  the  Judges  of  Her  Majesty's  Court  of 
Common  Pleas.  Eighth  Edition.  By  WALTER  VAUGHAN 
WILLIAMS  and  ROLAND  VAUGHAN  WILLIAMS,  Esqrs., 
Barristers-at-Law.    2  vok.     Royal  8vo.    1879.  U,  16$. 

**  A.  treatise  which  ooouples  a  unique  position  and  which  is  recognised  by  the 

Bench  and  the  profession  as  having  paramount  authority  In  the  domain  of  law  with 

which  it  deals.  —Xaio  JoumaL 

EXECUTORY  DEVISES.— Fearne.—Fu2e  " Contingent  RemainderB.** 

FACTORY  ACTS.— Notcutt's  laBW  relating  to  Factories 
and  Workshops,  'with  Introduction  and  Ex- 
planatory Notes.  Second  Edition.  Comprising  the  Factory 
and  Workshop  Act,  1878,  and  the  Orders  of  the  Secretary  of  State 
made  thereunder.  By  GEO.  J AKYIS  NOTCUTT,  Solicitor,  formeriy 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  12mo.  1879.  95. 
**  The  task  of  elucidating  tne  provisions  of  the  statute  ia  done  in  a  manner  that 

leaves  nothing  to  be  desired."— Jtrmifi^Aam  DaUv  GoMette. 

FARM,  LAW  OF.— Addison  ;  Cooke.—Vide  "Agricultural  Law." 
Dixon's  La^AT  of  the  Farm.— A  Digest  of  Cases  connected 
with  the  Law  of  the  Fazin,  and  including  the  Agricultural  Customs  of 
England  and  Wales.  Fourth  Edition.  (Including  the  "Ground  Ghime 
Act,  1880.")  By  HENKT  PEBKINS,  Esq.,  Banister-at-Law  and 
Midland  Circuit    Demy  8vo.    1879.  i;.  6«« 

*'  It  is  impossible  not  to  be  struck  with  the  eztiaordinary  research  that  mnst  haTo  been 

used  in  the  compilation  of  sudi  a  book  as  this.**— Xaw  Jowmal. 

FINAL  EXAMINATION  DIQEST.-Bedford.— Fuie  « Examination 
Guides." 

*  «*  All  standard  Law  Works  are  kept  in  Stock,  in  Imo  calf  and  other  hindinge^ 
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FOREIGN  JUDQMENTS.— Piggotfs  Foreign  Judgments, 
theireffectinthe  English  Courts.  The  English 
Doctrine,  Defences,  Judgments  in  Rem. 
Status— By  F.  T.  PIGKK)TT,  M.A.,  LL.M..  of  the  Middk 
Temple,  Eaq.,  Bwrister-»t-Law.    Royal  8vo.    1879.  15<. 

"  A  asefal  and  well-ttmod  vohune.**— £•»  Moiftuine. 

**  Mr.  PIgKott  writM  and«r  ttrong  ooaTiotion.  bat  he  is  alwajs  cueftil  to  rest  hia 
arinim«Qte  on  sutborlty,  and  thereby  adds  oooelderably  to  the  Talae  of  his  handy  volume.' 
Lwf  Magatiiu  <Md  BewUm,  NoTember,  1879. 

Part  IL— The  Effect  of  an  English  Judgment 
Abroad.   Service  on  Absent  Defendants.  Royal 

Svo.     1881.  15s. 

"  Mr.  Pitfgott,  in  his  present  volume,  brings  together  a  mass  of  details  which  it 
would  be  dimcult  to  find  elsewhere  in  our  legal  literature  stated  in  so  oondse  and 
accurate  a  form."— £atc  MaffozitUt  May,  1881. 

FORMS.— Archibald.— Fufc  "Judges'  Chamber*  Practice." 

Chitty's  Forms  of  Practical  Proceedings  in 
the  Queen*s  Bench,  Common  Pleas  and  Ex- 
chequer Divisions  of  the  High  Court  of  Jus- 
tice: with  Notes  containing  the  Stututes,  Rales  and  Practice 
relating  thereto.  Eleventh  Edition.  By  THOS.  WILLES 
CHITTY,  Esq.,  Barrister-at-Law.     Demy  8vo.     1879.  11.  18*. 

Daniell's  Forms  and  Precedents  of  Proceed- 
ings in  the  Chancery  Division  of  the  High 
Court  of  Justice  and  on  Appeal  therefrom  ; 
with  Dissertations  and  Notes,  forming  a  complete  guide  to  the 
Practice  of  the  Chancery  Division  of  Uie  High  Court  and  of  the 
Courts  of  Appeal  Being  the  Third  Edition  of  "  Daniell*s  Chancery 
Forms."  By  WILLIAM  HENRY  UPJOHN,  E»q.,  Student  and 
Holt  Scholar  of  Gray's  Inn,  &c.,  &c.    Demy  8vo.  1879.  2t  2s. 

**  Mr.  Upjohn  has  restored  the  Tolnme  of  Ohanoeiy  Forms  to  the  place  it  held  before 

the  recent  changes,  as  a  trustworthy  and  complete  collection  of  precedents.**— A^ficitors* 

Jbtti  hqI. 

**  We  have  had  this  work  in  practical  ose  for  some  weeks,  aad  so  careAil  is  the  noting 

up  of  the  authorities,  so  dearlv  and  coadsely  are  the  notes  eipressed,  that  we  have  fioand 

It  of  ss  much  valne  as  the  orduary  text  books  on  the  Jndicstore  Acts.    It  will  be  as  ose. 

M  a  work  to  praetitionflrB  at  Westmlniter  as  it  will  be  to  those  in  Llnooln  s  Inn.**— £aw 

FRENCH  COMMERCIAL  LAW.-Goirand.-ric2e<<CommeroialLaw.'* 

HIQHWAYS.-Baker's  Law  of  Highways  in  England 

and  Wales,  including  Bridges  and  Locomotives.    Comprising 

a  succinct  code  of   the  several  provisions  under  each   head,  the 

statutes  at  length  in  an  Appendix ;  with  Notes  of  Cases,  Forms^ 

and  copious  Index.    By  THOMAS  BAKER,  of  the  Inner  Temple, 

Esq.,  Barrister-at-Law.    Royal  12mo.    1880.  15<. 

"This  is  distinctly  a  well-planned  book,  and  cannot  fail  to  be  useful,  not  only  to 

lAwyon,  but  to  thoee  who  may  be  locally  engaged  in  the  management  of  highways."— 

Law  Journal. 

"  The  general  plan  of  Mr.  Baker's  book  is  good.  He  grouns  together  condensed 
statements  of  the  effect  of  the  provisions  of  the  different  Highway  Acts  relating  to 
the  same  matter,  si^'ii^  in  all  cases  references  to  the  sections,  which  are  printed  in 
full  in  the  appendbc.  To  each  condensed  section,  or  group  of  sections,  ho  appends  a 
note,  stating  concisely  the  effect  of  the  decisions." — SoHcUor/  Jcmmal. 

Chambers'  Law  relating  to  Highways  and 
Bridges,  being  the  Statutes  in  full  and  brief  Notes  of  700 
Leading  Cases;  tether  with  the  Lighting  Act,  1838.  By  GEO. 
E.CHAMBERS, Esq., Barrister-at-Law.  Imperial 8va  1878.  18«. 
Shelford's  Law  of  Highw^ays,  including  the  G^eral 
Highway  Acts  for  England  and  Wales,  and  other  Statutes,  with 
copious  x^otes  and  Forms.  Third  Edition.  With  Supplement  by  C. 
MANLEY  SMITH,  Esq.    12mo.     1865.  15*. 

♦^»  All  standard  Law  Works  are  kept  in  Stocl,  in  law  calf  and  other  bindings. 
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INCL08URES.— Fufo  "CommonB."  ~ 

INJUNCTIONS.— Seton.—Ffc2e  "Equity/* 

INSURANCE— Arnould  on  the  Law  of  Marino  Insu- 
rance.—Fifth  Edition.  By  DAVID  MACLACHLAN,  Esq., 
BairiBter-at-Lftw.    2  voIb.    Koyal  8vo.    1877.  9L 

*'  Ai  a  text  book, '  Arnonld '  ia  now  all  the  practitioner  can  want,  and  we  congratulate 

the  editor  upon  the  ikill  with  which  he  has  incorporated  the  new  deoidons."— low  Times. 

Hopkins'    Manual    of  Marine   Insurance. — 8vo. 

1867.  18». 

Lowndes  on  the  Law^  of  Marine  Insurance.— 

A  Practical  Treatise.    By  RICHARD  LOWNDES.     Author  of 

"  The  Law  of  General  Average,"  &c.     Demy  8vo.     1881.      10».  6rf. 

*•  It  is  rarelv,  indeed,  that  we  have  been  able  to  express  such  unqualified  approval 

of  a  new  legal  vrork." —Solicitor^  Journal^  Felnruary  12th,  1881. 

INTERNATIONAL  LAW — Amos'  Lectures  on  Inter- 
national Law^.^Delivered  in  the  Middle  Temple  Hall  to  the 
Students  of  the  Inns  of  Court,  by  SHELDON  AMOS,  M.A.,  Pro- 
fesBor  of  Jurisprudence  (including  International  Law)  to  the  Imis 
of  Court,  &c    Royal  8vo.    1874.  10«.  6d. 

Calvo's  Le  Droit  International  Theorique  et 
Pratique  Precede  d'un  Expose  Historique 
des  Progres  de  la  Science  du  Droit  des  Gens. 
Troisikne  Edition.  Par  M.  CHARLES  CALYO.  In  three  volumes. 
Royal  8vo.    1880.  Na,  2L  5i. 

Dicey.— Fufc  "Domicil." 

Kent's    International    La w^.  — Kent's  Commentary  on 

International  Law.      Edited  by  J.  T.  ABDT,  LL.D.,  Judge  of 

County  Courts.    Second  Edition.    Revised  and  brought  down  to 

the  present  thne.     Crown  8vo.    1878.  10«.  6d 

"  Altogether  Dr.  Abdy  hat  performed  his  task  in  a  manner  worthj  of  hie  repatation. 

His  book  will  be  neeftil  not  only  to  I«wyere  and  Law  Stadenti,  for  whom  it  was  primarily 

intendedt  ont  also  for  laymen.*— fipHotfor**  Journal. 

Levi's  International  Commercial  Law^.— Being  the 
Ptindplee  of  Mercantile  Law  of  the  foUowiog  and  other  Countries 
— vix.  :  England,  Ireland,  Scotland,  British  Lidia,  British  Colonies, 
Austria,  B^[ium,  Brazil,  Buenos  Avres,  Denmarit,  France,  Germany, 
Greece,  Hans  Towns,  Italy,  Netherlands,  Norway,  Port^al,  Pmaria, 
Russia,  Spain,  Swed€a^  Switzerland,  United  States,  and  Wttrtembeig. 
By  LEONE  LEVI,  Esq.,  F.S.A.,  F.S.a,  Barrister-at-Law,  Ac. 

Second  Edition.    2  vols.     Royal  8vo.     1868.  IL  16$. 

Vattel's  Law^  of  Nations.— By  JOSEPH  OHITTY,  Esq. 

Royal  8vo.    1884.  lilt. 

Wheaton's    Elements   of  International   La^Ar: 

Second  J^lish  Edition.     Edited    with  Notes  and  Appendix  of 

Statutes  and  Treaties,  bringing  the  work  down  to  the  present  time. 

By  A.  a  BOTD,  Esq.,  LL.K,  J.P.,  Banister-at*Law.     Author  of 

**  The  Merchant  Shipphig  Laws."    Demv  8vo.  1880.  1^.  10«. 

"Mr.  Boyd,  the  latest  editor,  hat  added  many  tuefal  notes ;  he  has  inserted  in  the 

Appendix  pnbUo  doonmenu  of  permanent  valne,  and  there  Is  the  proepeet  that,  as  edited 

by  Mr.  Boyd,  Mr.  Wheaton's  volnme  will  enter  on  a  new  lease  of  Ufe.*'— 7)U  Tbna, 

'*  Both  the  plan  and  execution  of  the  work  before  ns  deeei  vee  commendation.    . 

The  text  of  wbeaton  is  presented  witbont  alteration,  and  Mr.  Dana's  nnmbering  of  the 

sections  Is  preserred.    Mr.  Boyd's  notes,  which  are  numerous,  original,  and  oopions,  are 

conTenientiv  interspersed  throngbont  the  text ;  bnt  they  are  In  a  distinct  type,  and 

therefore  ue  reader  always  knows  whether  he  is  resding  Wbeaton  or  Boyd.     The 

Index,  which  could  not  have  been  compiled  without  mooh  thooght  and  labour  makes  the 

bookhsndy  for  referenoe."~£aie  Ja%tmal, 

*' Students  who  require  a  knowledge  of  Wheaton's  text  will  find  Mr.  Boyd's  vohims 
Tcry  convenient "— low  Magaaim. 

JOINT  OWNERSHIP.-Foster.— Ffcfe  "  Real  Estate." 

*«*  All  ttandard  Law  Workt  art  kept  in  Stock,  in  law  calf  imd  aUur  bineUngi. 
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JOINT  STOCKS.— Palmer.— FiWe  •«  Conveyancing  "  and  "C<anp»ny 
Law." 
Thring's  (SirH.)  Joint  Stock  Companies'  Law.— 
The  Law  and  Practice  of  Joint  Stock  and  other  Companies,  including 
the  Companies  Acts,  1862  to  1880,  with  Notes,  Orders,  and  Bnles  in 
Chancery,  a  Collection  of  Precedents  of  Memoranda  and  Articles  of 
Association,  and  all  the  other  Forms  required  in  Making,  Administer- 
ing, and  Winding-up  a  Company ;  also  the  Partnership  Law  Amend- 
ment Act,  The  life  Assurance  Companies  Acts,  and  other  Acts 
relating  to  Companies.  By  SiB  HENkY  THRING,  KC.R,  The 
Parliamentary  Counsel  Fourth  Edition.  By  G.  A.  B.  FITZ- 
GERALD, Esq.,  M.A.,  Barrister-at-Law,  and  late  Fellow  of  St 
John's  College,  Oxford.    Demy  8vo.     1880.  1^  5«. 

"This,  M  the  work  of  the  original  drsQ^tunan  of  the  OonipaniM'  Act  of  180S,  and 

wcU-known  PAriiamentarr  ooanMl,  Sir  Heniy  lluing  is  naturally  the  Ugheat  authority 

on  the  rabject."— fV  flMM. 
**  One  of  its  most  valuable  featurea  Is  its  collection  of  precedents  of  Memoruida  and 

Articles  of  ▲Bsociationu  which  has,  in  this  Edition,  been  largely  increasBd  and  ixn- 

Itrovod  "—Law  Journal,  Octobtr  80,  1880. 

Jordan's  Joint  Stock  Companies.— A  Handy  Book  of 
Practioal  Instmotions  for  thf>  Formation  and  Managmnent  of  Joint 
Stock  Companies.    Sixth  Edition.     12mo.     1878.  Net,  2$.  M. 

JUDGES'  CHAMBERS  PRACTICE.— Archibald's  Forms  ol 
Summonses  and  Orders,  with  Notes  for  use  at  Judges* 
Chambers  and  in  the  District  Registries.  By  W.  F.  A.  ARCHI- 
BALD,  MwA,  of  the  Inner  Temple,  Barrister-at-Law.    Boyal  12mo. 

1879.  12s.  M. 
*'  The  work  is  done  most  thoroughly  and  yet  condaely.    The  practitioner  will  find 

plain  directionB  how  to  i»roceed  in  all  the  matters  connected  with  a  oommon  law 
action,  interpleader,  attachment  of  debts,  mandammt,  injimction— indeed,  the  whole 
jurisdiction  of  the  common  law  diviaiona,  in  the  district  registries,  and  at  Judges' 
chambers."— Zaw  1%mm, 

'*  A  clear  and  well-digested  rack  msensi,  which  will  no  doubt  be  widely  used  by  the 
profession.  "—JUnc  MoooMint, 

JUDGMENTS.— Piggott.— Fide  '*  Foreign  Judgments," 

Walker's   Practice    on    Signing  Judgment  in 

the  High  Court  of  Justice.    With  Forms.    By  H.  H. 

WALKEB,  Esq.,  of  the  Judgment  Department,  Exchequer  Division. 

Crown  8vo.    1879.  4s.  6d, 

**The  book  undoubtedly  mesU  a  want,  and  famishes  tnfbmation  STsHable  for  almost 

every  branch  of  practice." 

**  Ws  think  that  solicitors  snd  their  derks  will  find  it  extremely  usefU."— Xaw  JtmmaL 

JUDICATURE  ACTS.— Ilbert's  Supreme  Court  of  Judi- 
cature (Officers)  Act,  1879 ;  with  the  Rules  of  Court  and 
Forms,  December,  1879,  and  April,  1880.  With  Notes.  By 
COURTENAT  P.  ILBEBT,  Esq.,  Barrister-at-Law.  Koyal  12ma 

1880.  {In  limp  leather,  9s.  Od)  6«. 
*«*  A  LABOB  PAFEB  EDITION  (for  marginal  notes).    Royal  8vo.  St. 

The  above  forms  a  Supplement  to  **  Wilson*  a  Judicature  Acts.** 
Morgan.— Fide  "Chancery." 

Stephen's  Judicature  Acts  1878, 1874,  and  1878, 

consolidated.    With  Notes  and  an  Index.    By  Sir  J^MES 

FITZJAMES  STEPHEN,  one  of  Her  Majesty's  Judges.    12mo. 

1875.  4f.  M. 

S^Arain's  Complete   Index  to  the  Rules  of  the 

Supreme  Court,  April,  1880,  and  to  the  Fonns  (unifonn 

with  the  Official  Rules  and  Forma).      By  EDWARD  SWAIN. 

Imperial  8yo.    1880.  Net,  Is. 

*'An  almost  Indispensablo  addition  to  the  recently  Issued  roles.**— ^icitort 

Jownal,  May  1, 1880. 

\*  AU  itandard  Law  Worllu  are  ktpt  in  Stock,  in  law  calf  and  other  Hn^^ 


Digitized  by  VjOOQ IC 


119.  CHANCERY  LANE,  LONDON,  W.C.  19 


JUDICATURE  ACTS -Continued, 

\Arilson's  Supreme  Court  of  Judicature  Acts 
Appellate  Jurisdiction  Act,  1876,  Rules  of 
Court  and  Forms.  With  other  Acts,  Orders,  Rules  and 
R^gfolations  relating  to  the  Supreme  Court  of  Justice.  With 
Practical  Notes  and  a  Copious  Lidex,  forming  a  Complictb  Gums 
TO  THB  New  PiiAoncjB,  Second  Edition.  By  ARTHUR  WIL- 
SON, of  the  Lmer  Temple,  Barrister-at-Law.  (Assisted  by 
HARRT  GREENWOOD,  of  Lincoln's  Lm,  Barrister-at-Law, 
and  JOHN  BIDDLE,  of  the  Master  of  the  Rolls  Chambers.) 
Royal  12mo.    1878.     (pp.  726.)  18f. 

{In  limp  leather  for  ike  pocket,  22i.  6d.) 
*^*  A  LABOB  PAPSB  EDITION  07  THB  ABOVB  (for  marginal  notes).  Royal  8vo. 
1878.  {In  limp  leather  or  calf,  80«.)  11,  5«. 

**  As  resarda  Ur.  Wilson's  notes,  we  cao  only  my  that  they  are  Indispensable  to  the 
proper  nnderttanding  of  the  new  system  of  procedore.    They  treat  the  principles  npon 
which  the  alterations  an  based  wlOx  a  clearness  and  breadth  of  yiew  which  hare  never 
been  equalled  or  eren  approached  by  any  other  commentator." — SoiicUor/ J<mmal, 
*'  Mr.  Wilson  has  bestowed  npon  this  edition  an  amount  of  industry  and  care  which 

the  Bench  and  the  Profession  will,  we  are  sure,  nratefuUy  acknowledge ▲ 

conspicnons  and  important  feaUire  in  this  second  edition  is  a  table  of  cases  prepared  by 
Mr.  raddle,  in  which  not  only  sre  cases  given  with  references  to  two  or  three  reports,  bat 

every  place  in  which  the  cases  are  reported. Wilson's  *  Jndicatnre  Acts  ' 

is  now  the  latest,  and  we  think  It  is  the  most  convenient  of  the  works  of  the  same  dsss. 
The  practitioner  will  find  that  it  supplies  all  his  wants.*— lav  Timet. 

JURISPRUDENCE.— Phillimore's  (J.  G.)  Jurisprudence.— 
An  Inaugural  Leotnre  on  Jniispmdence,  and  a  Lectare  on  Canon 
Law,  delivered  at  the  Hall  of  the  Inner  Temple,  Hilary  Term,  1851. 
By  J.  G.  PHILLIMORE,  Esq.,  Q.C.   8vo.    1851.    Sewed.   3«.M. 
Piggott.— -Ficfe  "Foreign  Judgments." 
JUSTINIAN,  INSTITUTES  OF.-Cumin.— Fufe  "Ciyil  Law." 
Rueqg's  Student's  "Auxilium^to  the  Institutes 
of  Justinian. — Being  a  complete  syn^Dds  thereof  in  the  form 
of  Question  and  Answer.    By  ALFRED  HENRT  RUEGG,  of  the 
Middle  Temple,  Barrister-at-Law.    Poet  8yo.    1879.  5s. 

"The  student  will  be  gnatlj  assisted  In  clearing  and  arranging  his  knowledge  by  a 
work  of  this  kind."— ^aw/onriKU. 

JUSTICE  OF  THE  PEACE.— Burn's  Justice  of  the  Peace 
and  Parish  Officer.— Edited  under  the  Superintendence 
of  JOHN  BLOSSETT  MAULE,  Esq.,  Q.O.  The  Thirtieth  Edition. 
VoL  L,  containing  "Abatement "  to  "  Dwellings  for  Artisans."  VoL 
n.,  "Easter  Offering"  to  "Hundred."  VoL  HI,  "Indictment" 
to  "Promissory  Notes."  VoL  IV.,  "Poor."  VoL  V.,  "Quo 
Wiurranto'*  to  "Wreck."  Five  large  yoIs.  8vo.  1869.  (Published 
at7l,7t.)  Net,2L2s. 

Paley.— F«te  "  Conyictiona." 

Stone's  Practice  for  Justices  of  the  Peace,  Justices 

Clerks  and  Solicitors  at  Petty  and  Special  Sessions.    With  Forms. 

Eighth  Edition.    Demy  8vo.    1877.  1^.  10«. 

Wigram's  The  Justices*  Note  Book.— By  W.  KNOX 

WIGBAM,  Esq.,  Barrister-at-Law,  J.P.  Middlesex.    Second  Edi. 

tion.    With  a  copious  Index.    {Corrected  and  Revieed  to  December. 

1880.)    Royal  12mo.    1881.  12s.  6d 

"  We  hsTo  nothing  bat  praise  for  the  book,  whioh  Is  a  Jnstioss'  rogral  road  to  knowledge 

and  ought  to  lead  them  to  a  more  accurate  aoqnaintanoe  with  their  dnties  than  numj  of 

them  hsTO  hitherto  possessed.  "—SoUettort'  Journal 

"This  is  altogetlier  a  capital  book.    Mr.  Wigram  Is  a  good  lawyer  and  a  flood 
jnstioesr  lawyer.^— Xaw  Jownal. 
**  We  can  thoroughly  recommend  the  voliune  to  magistrates."— Icuf  2tewf. 

%*  AU  ttandard  Law  Worhtarekeptin8to<ic,inlawcalfando(hm'bindinffi, 
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.AND  TAX.— Bourdin*s  Land  Tax. — An  Exposicion  of  the 
Land  Tax  ;  its  AMeaament  and  Collection^  with  a  statement  of  tii« 
rights  conferred  by  the  Redemption  Acts.  By  ^LARK  A.  60UK- 
BIN  (late  Kefdstrar  of  Land  Tax).    Second  £<iitio(n.     1870.        4*. 

.ANDLORD  AND  TENANT.— \A^oodfairs  Law^  of  Landlord 
and  Tenant.— With  a  full  Collection  of  Precedents  and 
Forms  of  Procedure.  Containing  also  an  Abstract  of  Leadm^  Pro- 
positions,  and  Tables  of  certain  Customs  of  the  Countrr.  Twelfth 
Edition.  In  which  the  Precedents  of  Leases  haire  been  revised  and 
enlaiged,  with  the  assistance  of  L.  G.  6.  Bobbins,  Esq.  By  J.  H. 
LELT.  Esq.,  Bairister-at-Jiaw,  Editor  of  **  Chitty's  Stetutes,"  kc^ 
Ac.    BoyalSvo.    1881.  12.18a 

**Tbe  editor  has  expended  eUbonte  Indnitty  and  vystematic  abUltx  in  maktiif  t^ 

Fork  as  perfect  as  poawtle.'*— Soliettort'  Journal 

.ANDS  CLAUSES  ACTS-Jepson's  Lands  Clauses  Con- 
solidation Acts;  with  Decisions,  Forms,  A  TV^e  of  Cost&  By 
ABTHTJR  JEPSON,Esq.,  Barrister-at-Law.  Demy  8vo.  1880.  18*. 

**  The  work  condudea  with  a  number  of  forms  and  a  remarkably  good  index. "— 

i«ie  Times. 

"  Ab  far  as  we  have  been  able  to  discover,  all  the  decinons  have  been  stated,  and 

he  effect  of  them  correctly  given."— Jknv  Journal. 

**  Wo  have  not  observed  any  omissions  of  cases  of  importance,  and  the  wujxst 

f  the  dodsions  we  have  examined  is  iairlj  well  stated.    The  ctmts  under  the  Arte 

re  given,  and  the  book  contains  a  large  number  of  forma,  which   will  be  fotisd 

aeful.-— A)«citor»'  Joymal,  October  «3rd,  1880. 

••  Cannot  fail  to  prove  of  great  utility  to  the  practitioner."— £«»  J/affa:iM»r,  Jrlpr.  i*^- 

.AW,  GUIDE   TO.— A  Guide  to  the    Law:    f«.r  General  tse. 
By  a  Barrister.  Twenty-third  Edition.  Crown  8to.  1880.  Net,  3s.  6<f. 

'*  Within  a  marvellously  small  compass  the  author  has  oondenaed  the  main  provj- 

Ions  of  the  law  of  England,  applicable  to  almost  every  transaction,  matter,  or  thing 

icidental  to  the  relatfons  between  one  individual  and  another." 

.AW  LIST.— La  w  List  (The).— Comprising  the  Jndges  and  OiBceis 
the  different  Courts  of  Justice,  Counsel,  Special  Pleaden, 
Draftsmen,  Conveyancers,  Solicitors,  Notaries,  &c.,  in  England 
and  Wales ;  the  Cizcuits,  Judges,  Treasurers,  Begistrars,  and  High 
Bailiffs  of  the  County  Courts ;  Metropolitan  and  Stipenifiary 
Magistrates,  Law  and  Public  Officers  in  England  and  the  Colonies, 
Foreign  Lawyers  with  their  English  Agents,  Sheriffs,  Under-Sheriffs, 
and  their  Deputies,  Clerks  of  the  Peace,  Town  Clerln,  Coitmers,  &c^ 
&c.,  and  Commissioners  for  taking  Oaths,  Conveyancers  Pracdsiiig 
in  England  under  Certificates  obtained  in  Scotland.  So  far  as 
relates  to  Special  Pleaders,  Draftsmen,  Conyeyancers,  Solicitor^ 
Proctors  and  Notaries.  Compiled  by  WHJJAM  HENBT 
COUSINS,  of  the  Loland  Bevenue  Office,  Somerset  House, 
Be^dstrar  of  Stamped  Certificates,  and  of  Joint  Stock  Companies, 
and  Published  by  the  Authority  of  the  Commissioners  of  Inland 
Bevenue.    1881.  {Net  ctuh,  9t.)      10#.6d. 

AW  REPORTS.— A  Urge  Stock  of  second-hand  Beports.  Prices 
on  application. 

.AWYER'S  COMPANION.— Ficfe  "Diary." 

EADINQ  CASES.— Haynes'  Student's  Leading  Cases. 
Bemg  some  of  the  Principal  Dedsions  of  the  Courts  in  ConstitutioDal 
Law,  Common  Law,  Conveyancing  and  Equity,  Probate,  Divorce, 
Bankruptcy,  and  Criminal  Law.  With  Notes  for  the  use  of  Students. 
By  JOHN  F.  HAYNES,  LL.D.,  Author  of  "The  Practice  of  the 
Chancery  Division  of  the  High  Court  of  Justice,*'  "The  Students 
SUtutes,'' &C.    Demy8vo.    1878.  16t 

*' We  consider  Mr.  Haynes'  book  to  be  one  of  a  veacj  praiseworthy  claaa ;  and  we  mar 

vy  also  that  ita  editor  appears  to  he  a  competent  man.    He  can  express  htrnseH  with 

ieamesa,  precision,  and  terseneaiL"— A)Uettort'  JomtuU. 

**  wm  prove  i*r  great  utiUkj,  not  only  to  Students,  hot  Praetltloners.    The  Kotes  si« 

ear,  pointed  and  vonoisa.''— Zaw  Jimu, 

<' We  think  that  this  hook  will  aapply  a  want      ....    the  book  is  afaignlarly  well 

Tanged  for  reference."— Xa«  JournaL 

^*  AU  iiandard  Lwo  Workt  art  kepi  in  Stock,in  lavf  calf  and  othar  hindiMf^ 
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LEADING  CASES -Om^tiNKd, 

Shirley's  Leading  Cases  made  Easy.  A  Selection 
of  Leadiiig  Cftsee  in  the  Common  Law.  By  W.  SHIRLEY  SHIR- 
LEY, M.A.,  Esq.,  Barri8ter*st-Lsw,  North-Eartem  Circait  Demy 
8vo.    1880.  Us. 

"  The  selection  is  very  large,  though  all  are  distinctly  'leading  cases,'  and  the  notes 
are  by  no  means  the  least  meritorious  part  of  the  work/'— law  Journal. 

*'  Mr.  8hirley  writes  well  and  clearly,  and  evidently  understands  what  he  is  writing 
about."— JUm  Times, 

LEGACY  DUTIES.- Ficfe  "  Taxes  on  Sncceasion." 
LEXICON.— Fuie  "Dictionary." 

LIBEL  AND  SLANOER.-Odgers  on  Libel  and  Slander.-^ 
A  Digest  of  the  Law  of  Lioel  and  Slander,  with  the  Evidence,  I^- 
cedure  and   Practice,   both   in   Civil  and  Criminal    Cases,   with 
Precedents  of  Pleadings.  By  W.  BLAKE  ODGERS,  M. A,  LL.D., 
Barrister-at-Law,  of  the  Western  Circuit.    Demy  8vo.     1881.     24«. 
'*  We  haye  rarely  examined  a  work  which  ihowt  to  mueh  indnstrj. 
...    So  good  is  the  hook,  which  in  its  topical  arrangement  is  yastlv 
superior  to  the  general  nm  of  law  hooks,  that  criticism  of  it  is  a  compli- 
ment rather  tiian  the  reverse." — Law  Journal, 

LIBRARIES  AND  MUSEUMS^Chambers'  Digest  of  the 
Law  relatina  to  Public  Libraries  and 
Museums  ana  Literary  and  Scientific  Insti- 
tutions generally.  Second  Edition.  By  G.  F.  CHAM- 
BERS, of  the  Inner  Temple,  Barrister-at-Law.  Imperial  870. 
1879.  8#.  6d 

LICENSINQ.— Lely  and  Foulkes'  Licensing  Acts, 
1828,  1869  1872,  and  1874;  Containing  the  Law  of  the 
Sale  of  Liqnon  by  Retail  and  the  Management  of  Licensed  Honses ; 
with  Notes  to  the  Acts,  a  Summary  of  the  Law,  and  an  Appendix 
of  Forms.  Second  Edition.  By  J.  M.  LELY  and  W.  D.  L 
FOULEIES,  Esqrs.,  Barristers-at-Law.  Royall2mo.  1874.  8s. 
*'The  notes  are  tansible  and  to  Uia  poiut,  and  gire  eridanoe  both  of  eare  sad  know- 
ledge of  tlia  fatdect"— fioiMtor«*  Joimai. 

LIFE  ASSURANCE.— Scratchleys  Decisions  in  Life  As- 
surance Law,  collated  alphabetically  aooordii^  to  the  point 
involved ;  with  the  SUtates.  Revised  Edition.  By  ARTHUR 
SCRATCHLEY,  M.A.,  Barrister-at-Law.    Demy  8vo.    1878.    6s. 

LUNACY.— Elmer's  Practice  in  Lunacy.— The  Practice  in 
Lunacy  nnder  Commissions  and  Inquisitions,  with  Notes  of  Cases 
and  Recent  Dedaions,  the  Statutes  and  General  Orders,  Forms  and 
Costs  of  Proceedings  in  Luna^,  an  Index  and  Schedide  of  Cases. 
Sixth  Edition.  By  JOSEPH  ELMER,  of  the  Office  of  the 
Masters  in  Lunacy.    8vo.    1877.  21ff. 

MAGISTERIAL  LAW.— Bum.— Fu^s  "  Justice  of  the  Peace." 

Leem  1  ng  <Sc  Cross.— Pritciiard.— Fuie  "Quarter  Sessions. 
AA^igram.- Ficfo  "Justice  of  the  Peace." 

MARITIMECOLLISION.-Lowndes.— Marsden.— Ftde   "Col- 

lision.*' 
MAYOR'S  COURT  PRACTICE.— Candy's  Mayor's  Court 
Practice.— The  Jurisdiction,  Proces9,Practice,  and  Mode  of  Plead- 
ing in  Ordinary  Actions  in  the  Mayor's  Court,  London  (commonly  called 
the  "Lord  Mayor's  Court"),  ^onnded  on  Brandon.  ByGEORQE 
CANDY,  Esq.,  Barrister-at-Law.    Demy  8vo.    1879.  14i. 

"Th«  'ordiuaiy'  piactioo  of  tne  Court  if  dealt  with  in  itt  nMoral  order,  snd  ii 
■imply  and  dearly  ■tdtad."— low  /onmai. 

%*  AH  9kmdoi/rd  Lorn  Worh  are  kepi  in  Stock,  in  law  calf  QndoikgrUMding$, 
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MERCANTILE  LAW — Boyd.— Ficfo  "  Shipping." 
RusselL— FMie  ** Agency.'' 

Smith's  Compendium  of  Mercantile  La w.-rlHnth 

Edition.    Bt  6.  M.  DOWBESWELL,  of  the  Inner  Temple,  Esq., 

one  of  Her  MAJettT'e  CoioimL    Bqyal  Sra    1877.  IL  18t. 

**  We  een  Mfely  wy  Uut,  to  tke  pnetittnc  Solicitor,  fov  books  wffl  be  foud  nore 

md9X  then  the  ninth  editloa  of  *  Battth's  lleraeatile  Lew/  "— Xew  Ma^mitm, 

Tudor'8  Selection  of  Leadina  Cases  on  Meroan* 
tile  and  Maritime  Law.— WfthNotei.  Bj O. D.  TUDOR, 
£eq.«  Berrieter-nt-Law.  Second  Edition.  Royal  Svo.  1868.   12. 18#. 

METROPOLIS  BUILDING  ACTS^VSToolrych's  Metropolis 
Building  Acts,  with  Note^  Explanatoiy  of  the  Sections  and 
of  the  Architectural  Tenne  contained  therein.  Second  EditioD.  By 
NOEL  H.  PATERSON,  Barristerat-Law.    12mo.    1877.      St.  6<f. 

MINES.— Rogers'  Law  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  Britain  and  Ireland; 
with  a  Summary  of  the  Lawi  of  Foreign  States,  kc  Second 
Edition  Enlarged.  By  ARUNDEL  ROGERS,  Eeq.,  Judge  of 
County  Court*.     8va     1876.  12.  11*.  6<f. 

'  The  Tolonie  will  prove  inTaJusble  as  ft  work  of  legal  reference.**— 1^  Mining  JoumaL 

MONEY  SECURITIES.— Cavanagti's  Law  of  Money  Secu- 
rities.— In  Three  Books.  I.  Personal  Securities.  II.  Securities 
on  Property.  III.  Miscellaneous;  with  an  Appendix  of  Statutes. 
By  CHRISTOPHER  CAVANAGH.  B.A.,  LLB.  (Lond.),  of  the 
cuddle  Temple,  Esq.,  Barrister-at-Law.  In  1  vol.  Demy  Svo. 
1879.  2U 

'*  An  sdmlrable  eynopsis  of  the  whole  law  end  prsctioe  with  regard  to  seouritiea 

of  every  sort We  deairo  to  acooiti  it  all  praise  for  its  oomplettoeaa 

and  general  accuracy  ;  we  can  boneetly  aay  there  is  not  a  sloTcnly  sentence  from 
beginning  to  end  of  it,  or  a  single  case  omitted  which  has  any  material  bearing  on 
the  MVibiect.'*— Saturday  Review. 

**  We  Know  of  uo  work  which  embraces  bo  much  that  is  of  erery^day  importsnoe,  nor 
do  we  know  of  any  aathor  who  shows  more  fiamillarity  with  bis  subject  The  book  is 
one  which  we  shall  certainly  keep  near  at  band,  and  we  belieye  that  it  will  prove  a 
decided  acqubdtion  to  tne  practitioner."— Xa«r  Tvmu, 

"  The  author  has  tho  gift  of  a  pleasant  style ;  there  are  abundant  and  correct 
references  to  dodsions  of  a  recent  date.  An  appendix,  in  which  is  embodied  the 
full  text  of  several  important  statutes,  adds  to  the  utill^  of  the  work  as  a  book  of 
reference ;  and  there  is  a  good  in^.ex..*'— Solicitor*'  JoitmaL 

MORTGAGE.— Coote's  Treatise  on  the  La'w  ofMort- 
g age.— Fourth  Edition.  Thoroughly  revised-  By  WILLIAM 
wiXLYS  MACKESON,  Esq.,  one  of  Her  Majesty's  Counsel 
In  1  Vol.  (1486  pp.)    Royal  8vo.    1880.  2/.  2t, 

(<%"  There  can  be  no  doubt  tnat  the  work  is  most  comprehensiTe  in  its  scope  and  ex- 
haustive in  its  treatment,  and  that  it  affords  to  the  practitioner  a  mine  of  valuable 
luid  trustworthy  information  conveniently  arranged  and  clearly  expressed." — La^ 
Maguxint,  May,  1881. 
**  Tho  book  will  be  found  a  very  valuable  addition  to  the  prsctitionei's  library.  . 
.  .  .  Mr.  Mackeeon  may  be  congratulated  on  the  success  with  which  he  has  can- 
verted  an  old  and  rather  long-winded  text-book  into  a  complete,  terse,  and  practical 
treatise  for  the  modem  lav^er."— Arffcifoi**'  Journal,  Juiuary  1,  1881. 

*  Mr.  Mackeson's  manner  is  clear  and  practical,  and  in  many  cases  he  supplies  useful 
siunmaries  by  way  of  recapitulation  .  .  .  The  new  edition  of  '  Coote  on  Mortgages ' 
will  bo  found  a  vBluable  addition  to  the  libraiy  of  every  practising  lawyer."— law 
Jovnnal,  January  22, 1881. 

NAVY.— Thring's  Criminal  Law  of  the  Navy,  with  an 
Introductory  Chapter  on  the  Early  State  and  Discipline  of  the  Navy, 
the  Rules  of  Evidence,  and  an  Appendix  oomprising  the  Naval 
Discipline  Act  and  Practical  Forms.  Second  Edition.  By 
THEODORE  THRING,  of  the  Middle  Temple,  Barrister-at-Law, 
late  Commissioner  of  Bankruptcy  at  Liveipool,  and  C.  E.  GIFFORD, 
Assistant-Paymaater,  Royal  Navy.    12mo.     1877.  12«.6(2. 


^  In  the  new  editioo.  the  procedure,  naval  regulations,  forms,  and  all  matters  eoii« 
jeeted  with  the  practical  administration  of  the  law  have  been  claaaifled  and  snrsofed  by 
Mr.  Qlfford,  so  that  the  work  is  in  every  way  nieftU,  complete,  and  np  to  date.**— Jfavo< 


OM^  MiUtar$  Qaatttt, 
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NEQLIQENOE — Smith's  Treatise  on  the  Law  of 
Negligence,  with  a  Supplement  contaiiiing  "The  Employers' 
LiabUity  Act,  1880,"  with  an  Introduction  and  Notes.  By  HORACE 
SMITH,  B^,  Eaq.,  Barrister-at-Law,  Recorder  of  Lincoln,  Editor  of 
*' Roscoe's  Criminal  Evidence,"  &0.    Demy  Sva     1880.  10$.  ed, 

"The  author  occasionally  attempts  to  criticize,  as  well  as  to  catalogue,  decisions, 
thus  really  helping  lawvers,  who  rarely  consult  law  books,  except  when  some  ques- 
tion demanding  a  consideration  of  conflicting  authorities  haa  to  be  settled." — lUe 
TinKt,  September  8, 1880. 

"The  author  has  performed  his  task  with  Judgment  and  skflL  .  .  .  A  good 
index  is  yery  valuable,  and  the  book  appears  to  us  to  be  excellent  in  that  respect."— 
Solicitor^  Journal,  June  12, 188a 

NISI  PRIUS.— Roscoe's  Digest  of  the  La vsr  of  Evidence 

on  the  Trial  of  Actions  at  Nisi  Prius.— Fourteenth 

Edition.    By  JOHN  DAT,  one  of  Her  Majesty^!  Counsel,  and 

MAUMOB  POWELL,  Banrister-at-Law.    R<yyall2ma    1879.  21. 

{Bound  in  one  ihidt  volume  caif  or  eireuit^  5s.,  or  in  two  eonvenierU  vole, 

ca^f  or  circuit,  9s.  net,  extra.) 

"The  task  of  adapting  the  old  text  to  the  new  procedare  was  one  requiring  mnch 

patient  laboui,  careftl  accuracy,  and  oonclseness,  m  well  as  discretion  in  the  ominion  of 

matter  obsolete  or  anneoessary.    An  examiaation  of  the  balky  rolume  before  as  affords 

good  eridenoe  of  the  noaaession  of  these  qualities  by  the  present  editors,  and  we  feel  sure 

that  the  popularity  ox  the  work  will  continue  unabated  under  their  coDscientloas  care."— 

Law  Magarine. 

Sel^Aryn's  Abridgment  of  the  Law  of  Nisi 
PriUS.— Thirteenth  Edition.  By  DAVID  EEANE,  Q.C., 
Recorder  of  Bedford,  and  OHAHLES  T.  SMITH,  M.A.,  one  of  the 
Judges  of  the  Supreme  Court  of  the  Cape  of  Good  Hope.  2  vols. 
Royal  8vo.    1869.    {Published  at  21. 16s.)  Net,  11. 

NOTANDA.— Fkfe  "  Digeeta." 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac 
tice  of  a  Notary  of  EnglancL—With  a  fall  collection  of 
Precedents.  Fonrth  Edition.  By  LEONE  LEVI,  Esq.,  FJ3.A., 
of  Lincoln's  Inn,  Barrister-at-Law.    8vo.    1876.  IL  4s. 

OATHS.— Braithwaite's  Oaths  in  the  Supreme  Court 
of  Judicature. — A  Manual  for  the  nse  of  Commissioners  to 
Administer  Oaths  in  the  Supreme  Coorts  of  Judicatnre  in  England 
and  Ireland  and  of  all  other  persons  empowered  to  administer  oaths 
in  idd  of  proceedings  in  courts  of  law.  JPart  L  containing  practical 
information  respecting  their  Appointment,  Designation,  Juriiidiction, 
and  Powers ;  Part  II.  comprising  a  collection  of  officially  recognised 
Forms  of  Jurats  and  Oaths,  with  Explanatory  Observations. 
Fourth  Edition.  By  T.  W.  BRAITHwAITE,  of  the  Central 
Office.    Fcap.  8vo.    1881.  4<.  6d. 

"The  work  wlU,  we  doubt  not,  become  the  reooKiilstd  guide  of  oofflmiailoners  to 

admioiater  oaths."— -SWicaars'/ouniaJ.       ,    ,      ,  ,    .  ^. 

PARISH  LAW.— Steer's  Parish  I^slw  ;  bemg  a  Digest  of  the 
Law  relating  to  the  Civil  and  Ecclesiastical  Government  of  Parishes 
and  the  Belief  of  the  Poor.  Fourth  Edition,  By  WALTER 
HENRY  MACNAMARA,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1881.  16s. 

"  An  exceedingly  useful  compendium  of  Parish  Law."— late  Times,  February  6, 1881. 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Part- 
nership.— Second  Edition,  with  Appendix,  containing  an  anno- 
tated reprint  of  the  Partnership  Bill,  1880,  as  amended  in  Committee. 
By  FREDERICK  POLLOCK,  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
Law.  Author  of  "  Principles  of  Contract  at  Law  and  in  Equity." 
Demy8vo.    1880.  Ss,  6d. 

"  Of  the  execution  of  the  work,  we  can  speak  in  terms  of  the  highest  praise.  The 
laneuaffe  is  simple,  concise,  and  clear;  and  the  general  propositions  may  bear  com- 
pM&on  with  those  of  Sir  James  Stephen.''— Za»  lra^tM*»«.  .^    ^    ,    , 

•*  Mr.  Pollock's  work  appears  eminently  satisfactory    ...    the  book  Is  praise- 
worthy in  design,  scholarly  and  complete  in  execution.^*— Sltrfurdoy  Review. 
V  AU  ttemdmyi  Law  Works  e^hqpt  in  Stoekjin  law  caff  and  oth^ 
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PATENTS.— Hi ndmarch's  Treatise  on  the  La^w  rela-> 
ting  to  Patents.— 8vo.    1846.  U  1*. 

Johnson's  Patentees' Manual ;  being  a  Treatise 
on  the  Law  and  Pi'actice  or  Letters  Patent, 
especially  intended  for  the  use  of  Patentees 
and  Inventors.— Bv  JAMES  JOHNSON,  B«TirteP*t.L»w, 
and  J.  H.  JOHNSON,  SoUcitor  and  Patent  Ag<^nt.  Fourth  Edition. 
Thorooffhly  revised  and  much  enlarged.  Demy  8vo.  1879.  lOx.  6<2. 
*'  A  Tery  exMUent  wnnMl**^L«m  Tfmet, 

**  Th«  ftDthon  have  not  only  a  knowledge  of  tho  Uw,  bat  of  the  working  of  tbe  Uw.  Be* 
Aides  thr  uble  of  oAMt  tliere  Is  aooploat  Index  tofabjeota.'*— Imp  Jommal. 

Thompson's  Handbook  of  Patent  Law  of  all 

Countries.— Third  Edition,  revised.  By  WM.  P.  THOMPSON, 

C.E.,  Head  of  the  Intemati<mal  Patent  Office,  LiverpooL    12mo. 

1878.  yei,  2m.  M. 

PERSONAL  PROPERTY.— Smith.— Ftdc « Beal  Property.' 

PETITIONS.— Palmer.— Fui#  "  Conveyancing.*' 

Rogera—  Vide  "  ElectioM." 

POOR  LAW.— Davis*  Treatise  on  the  Poor  La ws.— Being 

Vol  lY.  of  Bumi'  Justice  of  the  Peace.  8vo.  1 869.  U  11<.  6<£. 

POWERS.— Farwell     on    Powers.— A    Concise    Treatise  on 

Power*.    By  GEORGE  FARWELL,  B.A.,  of  linoohi's  Inn,  Esq., 

Barrister4kt.Law.    8vo.     1874.  12.lt. 

**  We  recommend  Mr.  FarweU*e  book  as  oontdntng  wlUiiii  a  imsll  oompeet  what  woald 

otherwiM  hatre  to  be  tooght  out  in  the  pafes  of  honm^eda  of  oonfoalnf  reporCa.*— TM  Lav. 

PRINCIPAL  AND  AGENT.- Petgrave's  PHncipal  and 
Agent. — A  Manual  of  the  Lmw  of  Principal  and  Agent  By 
E.  C.  PETGRAVE,  Solicitor.     12mo.    1857.  7«.  (W. 

Petgrave's  Code  of  the  La-w  of  Principal  and 
Agent,  with  a  Preface.  By  E.  0.  PETGRAVE,  Solicitor. 
Demy  12ma    1876.  Net,  9ewed^  2$. 

PRIVY  COUNCIL.  —  Finlason's  History,  Constitution, 
and  Character  of  the  Judicial  Committee  of 
the  Privy  Council,  considered  as  a  .Tndidal  Tribnnal, 
especially  in  Ecclesiastical  Cases,  with  special  reference  to  the  right 
and  duty  of  its  members  to  declare  their  opinions.  By  W.  F. 
FINLASON,  Barrister-at-Law.    Demy  8vo.    1878.  4*.6d. 

Lattey's  Handy  Book  on  the  Practice  and  Pro- 
cedure before  the  Privy  Council.— By  ROBERT 
THOMAS  LATTEY,  Attorney  of  the  Court  of  Queen's  Bendi, 
and  of  the  High  Court  of  Bengal    12mo.    1869.  8«. 

PROBATE.— Browne's  Probate  Practice :  a  Treatise  on  the 
Principles  and  Practice  of  the  Court  of  Probate,  in  Contentious  and 
Non-Contentious  Business,  with  the  Statutes,  Rules,  Fees,  and 
Forms  relating  thereto.  By  GEORGE  BROWNE,  Esq.,  Barrister- 
at-Law,  late  Recorder  of  Ludlow.     8to.     1878.  1^  Is, 

*'  ▲  eurtorj  glance  through  Mr.  Browne's  work  shows  thst  it  ha*  been  compiled  with 

more  than  ordhuurj  csre  end  intaUifence.     We  should  oonniH  it  with  ererj  ooafldence." 

PUBLIC  HEALTH.— Chambers'  Digest  of  the  I^slw  re« 
lating  to  Public  Health  and  Local  Govern- 
ment—With Notes  of  1073  leading  Cases.  Various  official 
documents  ;  precedents  of  By-laws  and  Re^g^tions.  The  Statutes 
in  full.  A  Table  of  Oflfences  and  Punishments,  and  a  Copious 
Index.  Seventh  Edition,  enlarged  and  reyised,  with  SuPFLUfSNT 
containing  new  Local  Qoyemment  Board  By-Laws  in  full.  Imperial 
8vo.     1876.7.  U8«. 

*,*  The  SuFPLiiixirT  may  be  had  separately,  price  9$. 
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PUBLIC  HEALTH.-Oo»Hmud. 

FitzGerald's  Public  Health  and  Rivers  Pol- 
lution Prevention  Acts.— With  Explanatory  Introduc- 
tion, Notes,  Cases,  and  Index.  By  a.  A.  B.  FITZGEBALD, 
Esq.,  Banistor-at-Law.    Royal  8vo.    1876.  II.  1«. 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings,  inelnding  Hints  as  to  the  Sommoninff  and  Manage- 
ment of  them ;  and  as  to  the  Duties  of  Chairmen,  Clerks,  Secretaries, 
and  other  Officials;  Rules  of  Debate,  &c.,  to  which  is  added  a  Digest 
of  Reported  Cases.  By  GEORGE  F.  CHAMBERS,  Esq.,  Bar- 
rister-at-Law.    12mo.    1878.  Net,  2f.  6d 

QUARTER  SESSIONS.— Leemina  <&  Cross's  General  and 
Quarter  Sessions  of  the  Peace.— Their  Jorisdiction 
and  Practice  in  other  than  Criminal  matters.  Second  Edition.  By 
HORATIO  LLOYD,  Esq.,  Recorder  of  Cheetor,  Judge  of  County 
Courts,  and  Deputy-Churman  of  Quarter  Sessions,  and  H.  F. 
THURLOW,  Esq., Barri«ter4it.Law.    8vo.    1876.  lilt, 

"  The  preeent  editors  appear  to  have  taken  the  utmost  pains  to  make  the  yolume 

complete,  and,  from  our  examination  of  it,  we  oan  thoroug^ily  recommend  it  to  ^ 

interested  in  the  practice  of  quarter  sessions."— Xow  Timu. 

Pritchard's  Quarter  Sessions.— The  Jurisdiction, Practice 
and  Procedure  of  the  Quarter  Sesdonsin  Criminal,  CivH,  and  Appellate 
Matters.  By  THOS.  SIRRELL  PRITCHARD,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law,  Recorder  of  Wenlock.    8yo.    1875.    2L  2». 
"  We  can  confidently  say  that  it  is  written  throughout  with  deamees  and  intelli- 
gence, and  that  both  in  legislation  and  in  case  law  it  is  carefully  brought  down  to  the 
most  recent  dB,te."—Soticitor^  JoumaL 

RAILWAYS.- Browne  and  Theobald's  La^Ar  of  Rail- 
^way  Companies. — Being  a  Collection  of  the  Acts  and  Orders 
relating  to  Railway  Companies,  with  Notes  of  all  the  Cases  decided 
thereon,  and  Appendix  of  Bye-Laws  and  Stondiog  Orders  of  the 
House  of  Commons.  By  J.  H.  BALFOUR  BROWNE,  of  the 
Middle  Temple,  Esq.,  Banister-at-Law,  Registrar  to  the  Railway 
Commissioners,  and  H.  8.  THEOBALD,  of  the  Inner  Temple,  Esq., 
Barristor-at-Law,  and  Fellow  of  Wadham  College,  Oxford.  Demy 
8vo.    1881.  1/.  12«. 

"  As  far  as  we  have  examined  the  volume  the  learned  authors  seem  to  have  pre- 
sented the  profession  and  the  public  with  the  most  ample  information  to  be  fotmd, 
whether  they  want  to  know  how  to  start  a  railway,  how  to  frame  its  bye-laws,  how 
to  work  it,  how  to  attack  it  for  injury  to  person  or  property,  or  how  to  wind  it  up." 
— Law  TinuM, 

"There  can  be  no  doubt  that  the  book  imder  review  offers  to  the  practitioner  an 
almost  indispensable  aid  in  all  cases  of  railway  law  and  its  kindred  topics.  No  less 
than  seventy-five  Acts,  from  the  Carriers  Act  (1  William  lY,  c.  68),  down  to  the 
Employers*  Liability  Act,  passed  on  the  7th  September,  1880,  are  set  forth  in  chrono- 
logical order.  Between  the  sections  are  intercalated  notes — often  lengthy,  though 
concisely  worded— netting  forth  the  effect  of  all  the  decided  cases  to  November. 
1880.  .  .  .  The  index,  for  which  Mr.  Montague  Lush  is  responsible,  is  full  ana 
well  executed ;  and  facility  of  reference  is  aided  by  a  complete  marginal  analysis." 
— Law  Moffotine,  May,  1881. 

Lely's  Railway  and  Canal  Traffic  Act,  1878.— 
And  other  Railway  and  Canal  Statutes ;  with  the  General  Orders, 
Forms,  and  TaUe  of  Fees.  ByJ.M.LELT,Esq.  Post  8yo.  1878.  8f. 

RATES  AND    RATINQ.— Castle's  Practical  Treatise  on 

the  La^AT  of  Rating.   By  EDWARD  JAMES  CASTLE,  of 

the  Inner  Temple,  Esq.,  Barrister-at-Law.  Demy  8yo.   1879.    Ills, 

"Mr.  Castle's  book  is  a  correct,  exhaustiTe,  dear  and  oondse  view  of  the  law."— 

LawTbnet, 

"  The  book  is  a  useful  assistant  in  a  perplexed  branch  of  Law."— Xow  Jownal. 

*«*  All  ikmdard  Lom  WorJa  we  hipt  in  Stock,  in  law  ealf  and  Mhir  Undimg* 
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RATES  AND  R^TINQ.  _  ^  ^      . 

Chambars*  La^^  relating  to  Rates  and  Rating  ; 
with  emcUl  referaioe  to  the  Powen  and  Ihitifli  oi  BtAb-lewyToag 
Load  Anthoritiat,  and  thdr  Offioen.  Being  tbn  Statotea  in  foS 
and  brief  Notea  of  650  Gaaea.  By  a  F.  CHAHBEBS,  Baq^ 
Barrister^a-Law.    Imp.  8to.    1878.  Ui. 

REAL  EST  ATE.— Foster's   Law   of   Joint   O^^nership 

and  Partition  of  Real  Estate.   By  EDWARD  JOHN 

FOSTER,  BLA.,  late  ci  Linooln'a  Inn,  Banistw-at-Law.     8va 

1878.  lOt.  6d. 

"  Mr.  Fo«t«r  maj  be  congratulated  on  harhif  produced  a  vtsv  aatisfactoiT  vadi 

fiMMM  on  the  Law  of  Joint  Ownerridp  and  Fartition.    Be  baa  taken  conaldefable 

paina  to  make  hia  treatlae  practicaUf  uaeful,  and  has  combined  within  the  fifteen 

chapten  into  which  the  book  is  divided,  brerity  of  statement  with  completeness  of 

treatment. "— lotv  Mafiadne, 

REAL  PROPERTY.— Greenwood's  Recent  Real  Pro- 
perty Statutes.  Compririnff  those  pasted  during  the  yean 
1874-1877  inclusive.  Consolidated  with  the  Earlier  Statutes  thereby 
Amended.  With  Copious  Notes,  and  a  Supplement  containing  the 
Orders  under  the  Settled  Estotes  Act,  1878.  By  HARRY 
GREENWOOD,  M.A.,  Esq.,  Barrister-at-Law.  8vo.  187a  lOi. 
**  To  students  particularly  this  collection,  with  the  careful  notes  and  references  to 
previous  loffislation,  will  be  of  considerable  value.**— /»atf  Ihm^. 

**The  author  has  added  notes  which,  especiallv  on  the  Vendor  and  Purchaser  Act, 
and  the  Settled  Estates  Act,  are  likely  to  be  useral  to  the  practitioner  .  .  .  so  fu: 
as  we  have  tested  them,  the  statements  appear  to  bo  generally  accurate  and  careful, 
and  the  work  will  be  found  exceedinglv  handy  for  referenca"— Sotfcitor**  JoumaL 

"  Mr.  Greenwood*s  book  gives  such  cl  the  provisions  of  the  amended  statutes  as  are 
still  in  force,  as  wdl  as  the  provisions  of  tho  new  statules,  in  order  to  show  mora 
clearly  the  effect  of  the  recent  legislation.**— l<n»  Journal. 

Leake's  Elementary  Digest  of  the  La^w  of  Pro- 
perty in  Land.— Containing :  Introduotion.  Part  I.  The 
Sources  of  the  Law.— Part  IL  Estates  in  Land.  By  STEPHEN 
MARTIN  LEAKE,  Barrlster-at-Uw.    8to.    1874.  U  2c 

'^  «*  The  above  forms  a  complete  Introduction  to  the  Study  of  the  Law  of  Real  Property. 

Shearwood'to  Real  Property.— A  Condse  Abridgment 

of  the  Law  of  Real  Property  ana  an  Introduotion  to  Conveyancing. 

Designed  to   facilitate   the   subject   for   Students   preparing  for 

Examhiation.    By  JOSEPH  A.  SHEARWOOD,  of  Linooki's  Inn, 

Esq.,  Barrister-at-Law.    Demy8To.    1878.  6$.6d. 

"  The  present  law  is  expounded  paragraphicallv,  so  ihAt  it  could  be  actually  learptd 

without  understanding  the  origin  from  which  it  has  sprung,  or  the  principles  on 

which  it  is  basod."— Xoip  Jommcd. 

Shelford's  Real  Property  Statutes.-^Eighth  Edition. 

By  T.  H.  CABSON.  Esq.,  Barrister-at-Law.   8vo.    1874.     IL  10«. 

Sniith's   Real   and   Personal   Property.— A  Com* 

pendinm  of  the  Law  of  Real  and  Personal  Property,  primarily 

oonnected  with  Conveyancing.     Designed  as  a  second  hook  for 

Students,  and  as  a  digest  of  the  most  useful  learning  for  Practi- 

tlonen.    By  JOSIAH  W.  SMITH,  B.C.L,  Q.O.    lifth  Edition. 

2  vols.    Demy8vo.     1877.  2L2g, 

"He  has  given  to  the  stadMt  abook  whith  he  may  read  over  sad  over  agalo  with  profit 

and  pleasore.*'— Lois  Tinm, 

*"nie  work  befcre  os  niU,  we  think,  be  foond  of  very  great  servioe  to  the  praetttlOBer. 

REGISTRATION.- BrowTie's(G.Lathoni)Parlianientary 
and  Municipal  Registration  Act,  1878  (41  &  42 
Vict.  cap.  26) ;  with  an  Introduction,  Notes,  and  Additional 
Forms.  By  G.  LATHOM  BROWNE,  of  the  Middle  Temple,  Esq., 
Barrister-at-Law.    12mo.    1878.  6s.  M. 

Rogers —  Vide  "  Elections." 
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REGISTRATION    CASES.— Hop  wood      and      Coltman's 

Registration  Cases.— Vol. L (1868-1872).  Net,2LlS$.  Calf. 

Vol.  II.  (1878-1878).    Net,  %.  10«.  Gait 

Coltman'a  Registration  Cases.— VoL  L    Part  I.  (1879 

-80).  Net,  10*. 

RIVERS  POLLUTION  PREVENTION.— FitzGerald's   Rivers 

Pollution  Prevention  Act,  187S.— With  Explanatory 

Introdaction,  Notes,  Oafles,  and  Index.    Bojal  8yo.  1876.      8«.  6(1. 

ROMAN  LAW.— Cumin.— ^'ide"  Civil" 

Greene's  Outlines  of  Roman  Law.— Conriating  chiefly 

of  an  Analyils  and  Snmmary  of  the  Inatitntes.     For  the  nse  of 

Students.    By  T.  WHITCOMBE  GREENE,  B.O.L.,  of  Linoobi's 

Inn,  Barrister-alrLaw.  Third  Edition.  FooIsct^Svo.  1875.      1»,M. 

Mears'  Student's  Ortolan.— An  Analysis  of  M.  Ortolan's 

Institutes    of    Justinian,    including   the    History   and 

Generalization  of  Boman  Law.     By  T.  LAMBERT  HEARS, 

M.A.,    LLJ>.    Lend.,  of    the    Inner  Tenmle,    Barrister-at-Law. 

PubUthedbv permission  of  tU  late  M,  Ortolan,  Po8t8vo.  1876.  12«.6c{. 

Ruegg. —  vide  "Justinian." 

SAUNDEffS'  REPORTS.— Williams'  (Sir  E.  V.)  Notes  to 

Saunders'  Reports.- By  the  late  Serieant  WILLIAMS. 

Continued  to  the  present  thne  by  the  Right  Hon.  Sir  EDWARD 

VAUGHAN  WILLIAMS.    2  vols.    Royal  8vo.    1871.      2L  10». 

SETTLED  ESTATES.— Middleton's  Settled  Estates  Act, 

1877,  and  the  Settled  Estates  Act  Orders,  1878, 

with  Introduction,  Notes  and  Forms,  and  Summaiy  of  Practice. 

Second  Edition.    By  JAMES  W.  MIDDLETON,  B.A.,  of  Lincoln's 

Inn,  Barrister-at-Law.    12ma    1879.  4$.  6d, 

"Will  be  found  exoeedingij  ueftil  to  I^;al  praetitionen.'*— Xaw  Journal. 

SHERIFF  LAW.— Churchill's  Law  of  the  Office  and 
Duties  of  the  Sheriff^  with  the  Writs  and  Forms  renting 
to  the  Office.  By  CAMERON  CHURCHILL,  B.A.,  of  the  Inner 
Temple,  Bairister-at-Law,  assirted  by  A.  CARMICHAEL  BRUCE, 
B.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  Demy  8vo.  1879.  18«. 
"This  iB  a  work  upon  a  rabjeot  of  large  practioal  importanoe,  and  Mems  to  haTe  been 
combed  with  exoeptional  care."— Xaw  Times. 

**  Under-Sheriflfl,  and  lawyers  generallY,  will  find  this  a  osefiil  book  to  haTe  by  them, 
both  ftir  peroaal  and  reterenoe.*'— low  MagoMine. 
SHIPPING,  and  vide  "  Admiralty." 

Boyd's  Merchant  Shipping  La^Ars ;  being  a  Consolida- 
tion of  all  the  Merchant  Shipping  and  Passenger  Acts  from  1854  to 
1876,  inclusive ;  with  Notes  of  all  the  leadinff  Engli^  and  American 
Cases  on  the  subjects  affected  by  Legiskuon,  and  an  Appendix 
containing  the  New  Rules  issued  in  October,  1876  ;  forming  a  com- 
plete Treatise  on  Maritime  Law.  By  A.  C.  BOTD,  LLB.,  Esq., 
Barrister-at-Law,  and  Midland  Circuit.    8to.     1876.  12.  5s. 

**  We  can  reoommend  the  work  as  a  very  neefol  compendlom  of  shipping  law.**— ikuo 
Thnst. 

Foard's    Treatise    on    the   Law  of   Merchant 
Shipping  and  Freight.— By  JAMES  T.  FOARD,  Bar- 
rister-at-Law.   Royal  Svo.    1880.  ffa^fcalf,  11,  Is. 
8IQNINQ  JUDGMENTS.— \A^alker.— Fide  "Judgments.** 
SLANDER.- Odgers.— Fuis  «  Libel  and  Slander." 
SOLICITORS.— Cordery's   Law  relating  to  Solicitors 
of  the  Supreme  Court  of  Judicature.— With  an 
Appendix  of  Statutes  and  Rules.    By  A.  CORDERT,  of  the  Inner 
Temple,  Esq.,  Barristerat-Law.    Demy  8vo.    1878.  lis, 
**  Mr.  Cordery  writee  teraley  and  clearly,  and  displays  in  general  great  industry  and 
oare  in  the  collection  of  caae».'*SoiieUor'»  Journal. 

**  The  chaptera  on  liability  of  solicitors  and  on  lien  msy  be  selected  as  two  of  the 
beet  in  the  book."— Xow  JoumaL 
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SOLICITORS'  QVlOa^Vide  **  EzaminAtkm  Gmdeik'* 

SPEaFIC  PERFORMANCE.— Fry's  Treatise  on  theSpeciHc 
Performance  of  Contracts.— By  the  Hon.  Sir 
EDWARD  FRY,  one  of  the  Judges  of  the  Hi^  Court  of  Justice. 
Second  Edition.  By  the  Author  and  W.  DONALDSON 
RAWLINS,  of  Lincoln's  Inn,  Esq.,  Barnster-at-Law,  M.A^  and 
late  Fellow  of  Trin.  ColL,  Cambridge.    Royal  8to.    1881.     1^  16s. 

STAMP  LAWS.— Tilsley's  Treatise  on  the  Stamp 
Laws.— 8to.    1871.  18«. 

STATUTE  LAW— Wilberforce  on    Statute     Law.— The 

Principles  which  govern  the  Construction  and  Operation  of  Statutes. 

By  EDWARD    WILBERFORCE,  of  the  Inner  Temple,  Esq., 

Barrister-at-Law.     Demy  8vo.    1881.  18<. 

"  Hr.  Wilberforoo's  book  bean  throughout  oonspicuous  marks  of  research  and  csre 

in  treatment"— Soficitora'  Journal,  February  5, 1881. 
"  The  author  has  attained  the  object  which  is  proposed  in  the  preface,  and  has 

succeeded  in  producing  a  useful  work  upon  a  difficult  snd  complicated  subject"— 

Lnw  7im««,  March  5, 1881. 

STATUTES,  and  vitif  **  Acts  of  Parliament" 

Chitty's  Collection  of  Statutes  from  Magna 
Charta  tol880.— AOoUeotioBof  Btotntetof  PraetieallTtility; 
arranged  in  Alphabetical  and  Chronological  order,  with  Notes 
thereon.  The  Fourth  Edition,  containing  the  Statutes  and  Cases 
down  to  the  end  of  the  Second  Session  of  the  year  1880.  By  J.  M. 
LELT,  Ewi.,  Banristerat-Law.  In  6  very  thick  vols.  Royal  8to. 
(8,846  np.)     1880.  121. 12f. 

*.*  Thii  Eoitlon  if  printed  in  larger  type  than  fbrmer  Sditioni,  and 
with  increaied  flMilitiet  for  Beference. 

*'  The  codification  of  the  Statutes,  unlike  the  codification  of  the  Common  Law, 
presents  Indubitable  advantages.  The  collection  of  the  late  Mr.  Chitty  and  hia  aub- 
aeouent  editors  is  practically  no  less  authoritatiTe,  and  rendered  more  useful  by  the 
addition  of  commentary  and  decided  cases,  than  an  official  code  would  be.  The 
interral  of  20  years  hitherto  observed  between  tiie  editions  of  this  work  sinoe  its  first 
appearance  in  1826  has  been  conveniently  shortened  to  IS  between  the  last  edition 
and  that  now  before  us.  It  does  not  take  long,  in  an  era  when  legislation  does  every* 
thing  for  us  and  we  do  nothing  for  ourselves,  for  a  roll  of  statutes  to  accumulate 
suffident  to  make  the  addenda  almost  as  voluminous  as  the  body  ci  the  work.  The 
Acta  relsting  to  Bankruptcy.  Harried  Women's  Property,  Bhij^nng,  the  Judicature, 
Bills  of  Bale,  Artisans'  Dwellings,  and  Public  Wonhip  are  only  a  small  sample  of  the 
important  legislation  which  the  new  edition  embodies.  It  was  too  late,  however,  to 
include  the  enactments  of  this  year  otherwise  than  in  an  appendix.  The  four 
volumes  of  the  previous  edition  have  been  swollen  to  six ;  but  the  increase  in'buUc  is 
amply  compensated  by  a  larger  ^vpe  and  generally-increased  usefulness.  It  is  need- 
lees  to  enlarge  on  the  value  of  *'  Chitty's  Statutes  "  to  both  the  Bar  and  to  sQUcitofL 
for  it  is  attested  by  the  experience  of  many  years.  It  only  remains  to  point  out  Uuit 
Mr.  LelVs  work  in  bringing  up  the  collection  to  the  present  time  is  distinguished  by 
care  and  judgment  The  mfflculties  of  the  editor  were  chiefly  those  of  selection  and 
arrangement.  A  very  slight  laxnees  of  rule  in  including  or  exdndinff  certain  rlansen 
of  Acts  would  materially  affect  the  sise  and  compeniuousness  of  the  work.  Still 
more  important,  however,  is  the  way  in  which  the  mechanical  difficulties  of  arrange- 
ment are  met.  The  Statutes  are  compiled  under  sufficientiy  comprehensive  titles,  in 
alphabetical  order.  Mr.  Lely.  moreover,  supplies  us  with  three  indices— the  first,  at 
the  head  of  each  titie,  to  the  enactments  comprised  in  it;  secondly,  an  index  of 
Statutes  in  chronological  order ;  and,  lastiy,  a  general  index.  By  these  cross  ref^^ 
ences  research  into  every  branch  of  law  governed  by  the  Statutes  is  made  easy  both 
for  lawyer  and  layman."— TTke  Tima.  November  IS,  1880. 

"  A  very  satisfactory  edition  of  a  tune-honoured  and  most  valuable  work,  the  trusty 
guide  of  present,  as  of  former,  Judges,  jurists,  and  of  all  others  connected  with  the 
administration  or  practice  of  the  lBkW."--J%utice  of  the  Ptaa,  October  SO,  18S0. 

"  The  practitioner  has  only  to  take  down  one  of  the  compact  volumes  of  Chitty, 
and  he  luui  at  once  before  him  all  the  legislation  on  the  subject  in  hand."  <8oWc<terj* 
Journal^  November  6, 1880. 

" '  Chitty '  is  pre-eminently  a  friend  in  need.  Those  who  do  not  possess  a  complete 
set  of  the  statute  turn  to  its  chronological  index  when  they  wlui  to  consult  a  par- 
ticular Act  of  Parliament.  Those  who  wish  to  know  what  Acts  sre  In  fcnioe  with 
reference  to  a  jparticulsr  subject  turn  to  that  head  in  *  Chitty,'  and  at  once  find  all 
the  material  of  which  they  are  in  quest.  Moreover,  thev  ate,  at  the  same  time, 
referred  to  the  most  important  esses  which  throw  lifi^t  on  the  subject"— Zoiv  JamrmaL 
November  SO,  1880. 
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8TATUTES.-Ctoia<iMMrf. 

*The  Revised  Edition  of  the  Statutes,  a.d.  1235- 
1868,  prepared  under  the  direction  of  the  Statute  Law  Committee, 
published  by  the  authority  of  Her  Majesty's  Government.  In  15 
vols.     Imperial  8vo.    1870-1878.  19L  9$, 

•Chronological  Table  of  and  Index  to  the  Statutes 
to  the  end  of  the  Second  Session  of  1880.  Seventh  Edition,  im- 
perial 8vo.    1881.  10«. 

^Public  General  Statutes,  royal  8vo,  issued  in  parts  and  in 
complete  volumes,  and  supplied  immediately  on  publication. 

*  Printed  by  Her  Majesty's  Printers,  and  Sold  by  Snvnra  &  Sonb. 

SUMMARY  CONVICTIONS.— Paley's  Law  and  Practice 
of  Summary  Convictions  under  the  Sum- 
mary Jurisdiction  Acts,  1848  and  1879 ;  including 
Proceedings  preliminary  and  subsequent  to  Convictions,  and  the 
responsibility  of  convicting  Magistrates  and  their  Officers,  with 
Forms.  Sixth  Edition.  By  W.  H.  MACNAMABA,  Esq.,  Bar- 
rister-at-Law.    Demy  8vo.    1879  12.  in. 

**  We  gladly  welcome  this  good  edition  of  a  good  book."— So<t«itor<'  JounuU. 

Tempter's  Summary  Jurisdiction  Act,  1879.— 
Kules  and  Schedules  of  Forms.  With  Notes.  By  F.  G.  TEMPLER, 
Esq.,  Barrbter-at-Law.    Demy  8vo.    1880.  6s, 

**  We  think  this  edltloa  eTerything  that  eonld  be  datini.**SheffkU  Pott. 

Wigram.— Ftcfe  "Justice  of  the  Peace." 

SUMMONSES  AND  ORDERS.— Archibald.~Fu2e"  Judges' Cham- 
bers  Practice.'* 

TAXES  ON  SUCCESSION.-Trevor's  Taxes  on  Succes- 
sion.— A  Digest  of  the  Statutes  and  Cases  (including  those  in 
Scotland  and  Ireland)  relating  to  the  Probate,  Legacy  and  Succession 
Duties,  with  Practical  Observations  and  Official  Forms.  Third  Edition. 
Completely  rearranged  and  thoroughly  revised.  By  EVELYN 
FREETH  and  ROBERT  J.  WALLACE,  of  the  Legacy  and  Succes- 
sion Duty  Office.  Royal  12mo.  1880.  12«.  6<L 
**  Contains  a  great  deal  of  practical  iiiformation,  which  is  likely  to  make  it  very 

useful  to  solicitori."— Xai0  Jimmalf  November  6, 1880. 
*'  The  mode  of  treatment  of  the  subject  adopted  by  the  authors  is  eminently  prac* 

tical,  and  tiie  same  remark  may  be  made  as  to  the  whole  book.    Chapter  IV.  contains 

forms  and  regulations,  and  in  an  appendix  the  statutes  and  tables  are  given  in  full." 

^JSoUeiton^  Jawmalt  November  18th,  1880. 

TITHES.— Burnell.— The  London  City  Tithe  Act,  1870, 
and  the  other  Tithe  Acts  effecting  the  Com- 
mutation and  Redemption  of  Tithes  in  the 
City  of  London,  with  an  Introdnction  and  Notes,  &c.  By 
HENRT  BLOMFIELD  BURNELL,  B.A.,  LLB.,  of  Lincoln's 
Inn,  Esq.,  Barrister^at-Law.    Demy  8vo.    1880.  10«.  6d. 

TORTS.— Addison  on  Wrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.  By  0.  G.  ADDISON,  Esq., 
Author  of  **The  Law  of  Contracts.'*  Fifth  Edition.  Re-written. 
By  L  W.  CAVE,  Esq.,  MA.,  one  of  Her  Majesty's  Counsel 
(now  one  of  the  Judges  of  the  High  Court  of  Justice).  Royal  8yo. 
1879.  H.  IBs. 

*«  As-nov  presented,  thit  Tshiable  treatise  most  prore  highly  soeeptsble  to  Judges  sud 

the  profetiion.''— low  Timet, 
*'  CaTe'e  *  Addison  on  Torts '  will  be  recognised  as  an  indispensable  addition  to  every 

lawyer's  library."— Xa«c  Magasine. 

Ball.— Ftdc  "  Common  Law.** 
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By  LEWIS  BOYD  SEBASTIAN, 

B.C JL,  M^,  of  Lincoln's  Inn,  Esq.,  Banister-at-Law,  Antiiar  df 
"  The  Law  of  Trade  Marks."    Demy  8vo.    1879.  IL  Is. 

**  A  digest  which  wHl  be  of  Tery  greet  Talue  to  ell  prastitUmeni  who  haTe  to  ediieo 
en  mattera  connected  with  tzade  marks."— A>{tc0or«'  Jommal, 
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WATERS.— \A/'oolrych  on  the  La^^r  ofWaters.— Induding 
Rights  in  the  Sea,  Riven,  ^  Second  Edition.  870.    1861.  iVe^,  10«. 
Goddard.— Hde  ^^EMements." 
WATERWORKS— Palmer.— F«e  "ConveyMidng.'» 

WILLS,— Rawlinspn*s  Guide  to  Solicitors  on  taking 
Instructions  for  ^A/^ills.— 8vo.    1874.  4«. 

Theobald's  Concise  Treatise  on  the  La^w  of 
Wills.— With  Statutes,  Table  of  Cases  and  Full  Index.  By  H. 
S.  THEOBALD,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  and 
F^ow  of  Wadham  College,  Oxford.  Seoond  Edition.  Demy  8yo. 
1881.  U4«. 

OPINIONS  OP  THE  PRESS  ON  THE  PIRST  EDITION. 

"  Jfr.  Theobald  bss  oeruinly  ciTen  eTideooe  of  eztoosiTe  inveitigation,  oonsdeDtfons 
laboor,  and  dear  6ZpoaitioQ.'*--Z<BW  Magaaiite. 

**  We  derire  to  record  our  deoklod  impresiioD.  after  a  lomewhat  careful  examination, 
that  tills  it  a  book  of  great  ability  and  Talne.  It  bean  on  every  page  tracea  of  care  and 
•ound  jadgmeat  It  is  certain  to  prove  of  great  practical  ueftamaM,  for  it  rappUet  a 
want  which  was  beginning  to  be  dlMnctly  fUt."— A9lMlor«*  Jimmal, 

'*  Hia  arrangement  being  good,  and  his  statement  ot  the  effect  of  the  dedstoot  being 
clear,  his  work  cannot  fall  to  be  of  practical  nttllty,  and  as  ssch  we  can  oommend  it  to  ths 
attentioo  of  the  professiOB.''— £«if  Ttmm, 

WRONQS^AddlSon.— Ffcfe  "Tort^" 


RS]FORT?s> — Ji  large  stock  riew  and  seoondrha/nd. 
Estimates  on  application. 

JBXisnDXJsror.  —Eaecuted  m  the  best  manner  oA  mode- 
rate  prices  omd  with  dispaich. 

The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  Offtoe  Patterns,  at  Offtoe  Prices. 

FRI-7-.A.TS3  ■A.OT7S — The  Publishers  of  this  Cata- 
loffm  possess  the  largest  known  collection  ofPrvoate 
Ads  of  Parliament  (including  Public  and  Local), 
amd  can  supply  smgle  copies  commencing  from 
a  very  early  period. 

-^AXiTJ.A.Ti03srs — Fnt*  Probotc,  PcvrtnersM^,  or 
other  purposes^ 
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Addison  on  Contracts.— Bdng  a  Treatise  on  the  Law  of  Con- 
traoti.  EighUi  Edition.  By  Hofuce  Smithy  Esq.,  Barrister-at-Law, 
Keoorder  of  Lincoln,  Author  of  ''A  Treatise  on  the  Law  of  Negli- 
gence/' &a,  &C.  {In  preparation,) 

Archibald's  Handbook  of  the  Practice  in  the 
Queen's  Bench  Division  of  the  High  Court  of 
Justice;  with  Forms  for  the  use  of  Conntiy  Solicitors.  By  W,P,A, 
Archibald^  Est}.,  Barrister-at-Law,  Author  oi  '*  Forms  of  Summonses 
and  Orders,  with  Notes  for  use  at  Judges'  Chambers,"  &a  {Nearly  ready.) 

Bedford's  Digest  of  the  Preliminary  Examination 
Questions,  with  the  Answera.  Second  Edition.  By  JBdward 
Ilendowe  Bedfcnrd,  QolidtoT,  {In  preparqtion.) 

Bedford's  Student's  Guide  to  Stephen's  New  Com- 
mentaries onr  the  Laws  of  England.— By  I^Uoard 
Hendowe  Bedford,  Solicitor.    Second  Edition.  {In  the  preti.) 

Browne's  Probate  Practice.— A  Treatise  on  the  Principles 
aad  Practice  of  the  Court  of  Probate,  in  Contentious  and  Non-Con- 
tentious Business,  with  the  Statutes,  Rules,  Fees,  and  Forms  relating 
thereto.    Second  Edition.  (In  preparation.) 

BuUen  and  Leake's  Precedents  of  Pleading.  Fourth 
Edition.  By  T.  /.  BvUen,  Esq.,  Special  Pleader,  and  Cffnl  Dodd,  of 
the  Inner  Temple,  Esq.,  Barrlster-at-Law.  {In  ikepreu,) 

Chalmers'  Digest  of  the  Law  of  Bills  of  Exchange, 
Promissory  Notes,  and  Cheques.  By  M.  2>.  E.  S.  Chalmert,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.  {In  the  presi.) 

Chitty's  Equity  Index.— Cbitt/s  Index  to  all  the  Reported  Cases, 
and  Statutes,  in  or  relating  to  the  Principles,  Pleading,  and  Practice  of 
Equity  and  Bankruptcy,  in  the  several  Courts  of  Equity  in  England 
and  Ireland,  the  Privy  Council,  and  the  House  of  Lords  from  th^  earliest 
period  to  the  present  time.    Fourth  Edition.  {In  preparation.) 

Danieirs  Chancery  Practice.— Sixth  Edition.  By  L.  Pidd, 
E.  C.  Dunn,  and  T.  EibUm,  assisted  by  W.  H.  Vpjohn,  Esqrs., 
Banisters-at-Law.    In  2  Vols.    Demy  8vo.  {In  ikt  preu.) 

Morgan  and  Davey's  Treatise  on  Costs  in  Chan- 
cery. Second  Edition.  By  the  Bight  Hon.  Qewge  Otbome  Morgan^ 
of  Lincoln's  Inn,  one  of  Her  Majestj^^s  Counsel ;  assisted  by 
E,  A.  Wuridmrg,  of  Lincoln's  Inn,  Esq.,  Bairister-at-Law.  With  an 
Appendix,  contaiiiing  Forms  and  Precedents  of  Bills  of  Costs. 

{In  preparaiion.) 

Pollock's  Principles  of  Contract.— Being  a  Treatise  on  the 

(General  Principles  concerning  the  Validity  of  Agreements  in  the 

Law  of  Englano.    Third  Edition,  revised  aad  partly  re-written.    By 

Frederick  PoUockf  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.    Author 

of  "  A  Digest  of  the  Law  of  Partnership."  {Nearly  ready.) 

Smith's  Principles  of  Equity,  with  special  reference  to  the 

Leading  Dedsions  thereon.    By  E.  Arthur  Smith,  M.A.,  LL.B.,  of  the 

Middle  Temple,  Esq.,  Barrister-at-Law.  {Inihepre».) 

Shirley's  Elementary  Treatise  on  the  Practice  of 

Magistrates  Courts.     By  W.  Shirley  Shirley,  M.A.,  Esq., 

Barrister-at-Law  and  North-Eastem  Circuit.  {In  the  prett.) 
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imith's  Treatise  on  the  Law  of  Negligence,  mth  Supple-  ' 

ment  contoinini;  **  The  Employer**  Liability  Act,  1880,"  with  an  Introdactaon  and 
Notes.     By  HOUAC'E  SMITH,  B.A.,  of  the  Inner  Temple,  Esq.,  Bamster-at-Law. 
Editorof**Kosc(.e*8  Criminal  Evidence,"  Ac.   Demy  8ih>.   1880.  Price  lOs.  6d.  clotK 
••  The  author  has  iwrfunne*!  his  tawk  with  jodgmeut  and  skill."— 5Wi«tor#'  Journal. 

Sddis'  Principles  of  the  Administration  of  Assets  in  Pay- 
ment of  Debts.    By  ARTHUR  SHELLY  EDDIS,  one  of  Her  Majesty's  CoonseL 
Deviy  8f  o.     1880.     Price  6*.  cloth. 
"The  subject  is  one  of  considerable  importuice,  and  we  have  no  doubt  that  the  author's  treat- 
ment of  it  will  assist  students  and  others  In  acquiring  the  elementary  principles  of  this  head  of 
equity  jurlspnidcnce.     The  cases  are  Ix-ought  doven  to  the  present  time  "—Lav  TimM. 

MTuberforce  on  Statute  Law.— The  Principles  which  govern 

the  Constmction  and  Operation  of  Statntes.    By  EDWARD  WILBERFORCB,  of 
the  Inner  Temple,  Esq.,  Barrister-at-Law.    Demy  8io.    1881.     Price  IBs.  cloth. 
"  Mr  Wil1>erforce's  book  bears  throughout  conspioiious  marks  of  research  and  care  in  treatment. 

SolicUort'  Jomwl. 

Baker's  Law  of  Highways  in  England  and  Wales,  including 

Bridges  and  Lt^oomotives.  Comprising  a  succinct  code  of  the  several  provisions 
under  ciul  head,  th«"  stotntos  at  length  in  an  Appendix ;  with  Notes  of  Cases,  Forma, 
and  copious  Index.  By  THOMAS  BAKER,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
law.  R<yyal\2wo.  1880.  Price  lbs.  cloth. 
*•  1  his  ih  distinctly  a  well-planned  book,  and  cannot  fail  to  be  useful,  not  only  to  lawyers,  but 
to  thtise  who  may  be  locally  engaged  in  the  management  of  highways." — Law  Jowtwl, 

Ball's  Short  Digest  of  the  Common  Law.— Being  the  Prin- 

dples  of  Torts  and  Contracts,  chiefly  founded  upon  the  works  of  Addison,  vin.tll 
IIlUBtrative  Cafies,  for  the  use  of  Students.   By  W.  EDMUND  BALL,  LL.B^ 

Barrister-at. Law  and  ^iidland  Circuit.    Dewy  8i'o.    1880.    Price  I6s.  cloth. 
'*  The  principl«'8  of  the  law  are  vejy  clearly  and  concisely  stated,  and,  as  far  as  we  have  been 
able  to  test  them,  Uie  illiistmtivc  cases  appear  to  hiwc  been  well  chonen.     Mr.  Ball  has  produced  a 
book  which  dcKfJ\e8  to  become  popular  among  those  for  whom  it  is  intended."— JLote/ovnui/. 

Prentice's  Proceedings  in  an  Action  in  the  Ctueen  s  Bench, 

Common  Plt'oi!,  nnd  Extl:oquer  Divisions  of  tho  High  Court  of  Justice.     Second 
Editivv.     (Inchiding  the  Jlulee.  April,  1880.)     By  SAMUEL  PRENTICE,   Esq., 
one  of  Her  Majesty's  Count^l.     Deniy  Svo.    IJS^O.     Prire  12s.  c/o^A. 
••  The  book  can  be  stifijy  recommended  to  students  and  practitiouers  " — Lav  TimtM. 

Jervis  en  the  Office  and  Duties  of  Coroners. — With  Forma 

and  Precedents.  Fourth  Ediiiov.  Bv  B.  E.  MELSHEIMEB,  Esq.,  Bsrrister-at- 
T41W.     Post  8i'o.     ISf-O.     Price  12s.  cloth 

Addison  on  Wrongs  acd  their  Remedies. — Beinga  Treatise 

on  the  Law  of  Torts.     Fifth  Edition.    Re-wriiten.    By  L.  W.  CA  VE,  Esq.,  one  of 
Her  Mi^esty's  Counsel.     (Now  one  of  the  Judges  of  the  High  Court  of  Jnstioe.) 
Royal  8i*o.     1879.    Price  ll.  IBs.  chth. 
"Cave's  *  Addison  on  lorts*  will  be  recognized  as  an  indispensable  addition  to  every  lawyer's 
library."— Xaw  yiagazint. 

Jepson's  Lands  Clauses  Consolidation  Acts,  with  Decisions, 

Forms,  and   Table  of  Costs.    Bv  ARTHUR  JEPSON,  of  Lincoln's  Inn,   Esq., 
Barrister-at-Law.    Demy  fcvo.    1880.    Price  18s.  cloth, 
"The  work  concludes  with  n  number  of  foims  and  a  rcmatkably  good  index." — Lav  Timtt. 
"As  far  jts  we  have  been  nlle  to  discover,  all  the  dteihioub  have  been  stated,  and  the  e^ect  of 
them  correctly  given."--X<iK-  Journal. 

Archbold's  Practice  of  the  dueen's  Bench,  Common  Fleas, 

and  Exchequer  Divisions  of  the  High  Court  of  Justice  in  Actions,  &o.,  in  which  tbejr 
have  a  Common  Jurisdiction.  Thirteenth  Edition.  By  S.  PRENTJCE,  Esq.,  Q.C. 
2  vols.,  Bvo.    1879.    Price  3Z.  3s.  cloth. 

Chitty's  Forms  of  Practical  Proceedings  in  the  dueen's 

Bench,  Commcn  Plens,  and  Exchequer  Divisions  of  the  High  Coqrt  of  Justice.  With 
Notes  coLtaining  the  Statutes,  Rules,  and  Piactice  relating  thereto.  Eleventh 
EdiHon.  By  TFiOMAS  WILLES  CHiriY,  Esq.,  Barrister-at-Law.  1  vol,  8i?o. 
1879.    PHce  11.168.  cloth. 
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Thring's    Joint    Stock    Companies'   Law.— The  Law  and 

Praotioe  of  Joint  Stock  and  other  Companies,  including  the  Companies  Acts,  1862  to 
1880,  with  Notes,  Orders  and  Rules  in  Cnancery,  a  Collection  of  Precedents  of 
If  emoruida  and  Articles  of  Assooistion,  and  all  the  other  Forms  required  in  Making, 
AdministeriDg,  and  Winding-up  a  Company  ;  also  the  Partnership  Law  Amendment 
Act,  The  Life  Assurance  Companies  Acts,  and  other  Acts  relating  to  Ck>m panics.  By 
Sir  HENB  Y  THRING,  E.C.B.,  The  Parliamentary  Counsel.  Fourth  Edition,  By 
G.  A.  R.  FITZGERALD,  Esq.,  M. A,  Barrister-at-Law.  Dwiy  Qvo.  1880.  Price 
IL  54.  cloth, 
**  The  highest  authority  on  the  subJect.''~TA«  Timer. 

Scott's  Costs  in  the  High  Court  of  Justice   and   other 

Courts.— Fourth  Ediiion,    By  JOHN  SCOTT,  Esq.,  Bairister  at-Law,  Reporter  of 
the  Common  Pleas  Division.    Demy  Qvo.    1880.    (SS6pp.)    Price  11,  6$,  chth, 
**  Mr.  Scott's  introductory  notes  are  very  useful,  aod  the  work  is  now  a  compendium  on  the 
law  and  practice  regai-ding  costs,  as  well  as  a  book  of  precedentsw"— law  Tinu$. 

Sogers  on  Elections,  Registration,  and  Election  Agency. 

Thirteenth  Edition,  Including  Petitions  and  Municipal  Elections  and  Kenstration. 
With  an  Appendix  of  Statutes  and  Forms.  By  JOHN  CORBIE  CAKTEK,  Esq., 
Barrister-atOjaw,  and  Midland  Circuit.    Royal  l2mo,    1880.    Pi^e  11,  125.  cloth, 

Haynes'  Chancery  Practice.— The  Practice  of  the  Chancery 

Division  of  the  High  Court  of  Justice  and  on  Appeal  therefrom.    By  JOHN  F. 

HAYNSS,  LL.D.,  Author  of  the ''  Student's  Leading  Cases,"  &e.     Demy  Svo. 

1879.    Price  11,  be.  cloth, 
"Materials  for  enabling  the  practitioner  himself  to  obtain  the  Information  he  may  require 
are  placed  before  him  in  a  conTenient  and  aooessible  form.     The  arrsngement  of  the  work 
appears  to  be  good."— Zaw  Magatifu. 

Haynes'   Student's   Leading  Cases.— Being  some  of  the 

I  l*rinoipal  Decisions  of  the  Courts  in  Constitutional  Law,  Common  Law,  Conveyancing 

and  Equity,  Prohate  and  DiToroe,  BankmpUnr,  and  Criminal  Law.  With  Notes  for  the 
use  of  Students.    By  JOHN  F.  HAYNES,  LL.D.   Demy  8w).  1878.  PHcelQs,  cloth, 

I  "WiO  proTS  of  great  atiUty,  not  only  to  8tndent^  btit  Practitioners.      The  Kotes  are  clear, 

I  pointed  and  ooodM."— loiff  Tima. 

!   Danieli's  Forms  and  Precedents  of  Proceedings  in  the 

'  Chancery  Division  of  the  High  Court  of  Justice  and  on  Appeal  therefrom ;  with  Disser- 

tations and  Notes,  forming  a  complete  guide  to  the  Practice  of  the  Chancery  Division  d 
the  High  Court,  and  of  the  Courts  of  Appeal.    Being  the  Third  Edition  of  *<  Daniell'i 
I  Chancery  Forms."    Bt  W.  H.  UPJOHN,  Esq.,  Student  and  Holt  Scholar  of  Gray'i 

I  Inn,  Ac.,  Ac.    Demy  8w.    1879.    Price  2L  25.  cloth, 

<*  Mr.  Upjohn  has  restored  the  volome  of  Chancerv  Forms  to  the  place  it  held  before  the 
recent   changes,  as  a  trustworthy  and  complete  coUection  of  precedents.    .    .    .    The  indei 
'  to  the  forms  is  full  and  perspicuous.  "—So/teitori'  Journal. 

I    Browne's  Divorce  Practice.  — With  the   Statutes,  Rules, 

Fees  and  Forms  relating  thereto.    Fourth  Editioit,i    (Including  the  Additional  anc 
;  Amended  Bules,  July,  1880.J    By  GEOBGB  BBOWNE,  Esq.,  B.A.,  of  the  Innei 

I  Temple,  Barristor-at-LEbw.    Demy  8vo.    1880.  Price  12. 4#.  doth. 

\   Williams'   Law    of   Executors    and    Administrators.—^ 

Treatise  on  the  Law  of  Executors  and  Administrators.  Eighth  Edition,  By  WALTEI 
VAUGHAN    WILUAM8,    and    BOLAND    VAUGHAN    WILLIAMS.    Eeqra 
!  Baxiisters-at-Law.    2  volt.    Royal  9vo.    1879.    JVtce  3L  16s.  cloth. 

«•  A  treatise  which  occupies  a  unique  position  and  which  is  recognised  by  the  Bench  and  th 
profeaaiun  as  having  paramount  authority  in  the  domain  of  law  with  which  It  deals."— £atp  Jmtma 

Roscoe's  Digest  of  the  Law  of  Evidence  on  the  Trial  o 

Acti(»is  at  Nisi  Prius.  Fourteenth  Edition,  By  JOHN  DAY,  one  of  Her  Maieidv' 
Ooanael,andHAUBIC£  POWELL,  Barristerat-Law.  Royal  Unto.  1879.  j>rtc 
21.  cloth. 

(Bound  in  one  ihich  volwne  calf  or  circuit,  Bt.,  or  in  two  convenient  vols  calf  c 
circuit,  9t,  net  extrcL,)  ^ 

Boscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  Case« 

—mrUh  EdiHon.  By  HOBACE  SMITH,  of  the  Inner  Temple,  Esq..  Barriati^r  ! 
liftw.    Boyall2mo.    1870.    Price  11.  lit.  bd,  dotK  ^   >  ^^^  ^Jurnster-a 

{ -^ ^ — 

*^^  AU  Standard  Law  Workt  are  kept  in  Stock,  in  law  calf  and  other  hindingt. 
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